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Bntered  Moording  to  the  Act  of  Gongrosi,  in  tho  jo»r  1864, 
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Ib  tko  oAm  of  tlM  Olerk  of  the  District  Court  of  the  Unitod  Statof  fay  the  Diftriot 

of  EentBokj^  in  the  Eighth  Cirovit. 
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JBMBI IRD  OmOIB  «»  HI  COIET  It  UIUU. 


The  teriQ  o(  Chief  Justice  Stiteb  expired  at  the  Aagust 
•election,  1862,  when  Hon.  R.  K.  Wuxiams  was  elected  to  flU 
Hio  TManoy.  The  Court,  since  that  period,  has  been  oem- 
poeed  of  the  following  members : 

Hon.  ALVIN  DUYAIX,,  Chibf  Jdbtiov- 
Hon.  JOSHUA  F.  BIHJ4TT,  i 
HoH.  R  J.  PETERS,  }  Judotb. 

Hon.  R.  K.  WILLIAMS^        } 
LESLIE  COMBS,  Clbbk. 
JAMES  P.  MBTOALPB,  Rbni 


nucviii  emeus  w  th  iutb  if  iutooiy, 

AT   TH>   TIlfB   OF   THB   PUBLIOATteM   W  WW   ^tKNB. 


THOS.  E.  BRAMLETTE,  Govbrnob. 
E.  L.  YANWINKLE,  Sbcbbiabt  op  Statb. 
JOHN  M.  HARLAN,  Aitobnbt  Gbnbbal.  ' 
W.  T.  SAMUELS,  Audhob  oi  Public  Aooonms. 
JAMES  H  GARRARD,  TaBASOBBB. 
'JAMBS  A.  DAWSON,  Reqistbr  or  tbb  La  t  Omoi. 
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Id  c'o;upietiDg  this  volutne,  the  iR^pottet  tecutrd  wiCh  ptidh 
ud  pieasire  to  the  &ct  that  the  Court  of  Appeals  of  Ken- 
«Mky  has  ahrays  beeti  iwowned  for  theMfiineiwa  «f  4tB  ftiMte, 
at)d  f6)r  its  sound  atid  able  e^positiotus  of  the  IflW  and  ^  ioot- 
stitutioD.  Its  coatributioDS  to  the  jurisprudenoe  of  the  ooaih 
try  are  taontained  in  maay  volumes  of  r^ieited  caseB,  teeidea 
a  multitude  of  manuscript  opinions. 

The  peqple  of  the  State  have  ever  been  aooustomed  to  le- 
^rd  an  tnfdependent;  and  enlightened  jndioiary  aa  a<iiief  i>ol- 
wark  of  Constitutional  liberty.  Heir  traditiotial  policy  l^a- 
deved  historic  the  earlier  struggles  and  triumphs  of  Uie  Oourt 
Ht  Aptpeals  ill  the  maintenaince  of  this  vital  piincipl^  'Iknr 
we  preserve  tot  ourselves,  and  for  coming  generations,  tlMi 
priceless  heritage. 

t\>  tbe  meaibers  «f  the  Cooit  qo#  in  Kifiiee  4be  Aepoitar 
respectfully  inscribes  the  pfosent  yolume — ^madeup  'ftMH  ftt&r 
labors — as  a  testimonial  of  their  ability,  their  fidelity  to  piiii* 
ciple,  and  their  patient  indoiftry  and  research,  so  fully  illostrafr 
ted  in  its  pagpe. 


Digitized  by  VjOOQIC 


RULES  ADOPTED  OCTOBER  9,  1863. 


It  is  ordered  that  the  following  rales  ot  practice  in  this  court 
■hall  be  observed  daring  and  after  its  next  term : — 

1.  During  the  term  at  which  a  case  is  decided,  a  petitioa 
for  a  re-hearing  may  be  filled  within  fifteen  juridipial  days, 
not  including  days  of  recess,  from  the  time  of  the  decision, 
and  not  afterward ;  and,  during  such  term,  the  decision  shall 
become  final,  and  the  mandate  shall  issue,  after  the  expiration 
of  that  period  and  not  before,  unless  in  delay  case,  or  cases  in- 
volving no  diflicult  question  of  law  or  fact,  the  court  shaH 
otherwise  specially  direct. 

2.  Where  a  case  is  decided  within  fifteen  juridical  days, 
not  including  days  of  recess,  before  the  expiration  of  the  term, 
a  petition  for  a  re-hearing,  with  an  endorsement  thereon  by 
one  of  the  appellate  judges  ordering  it  to  be  filed,  and  that  the 
decision  or  mandate  therein  mentioned  shall  be  suspended  un- 
til the  tenth  day  of  the  next  term,  may  be  filed  within  fifteen 
days  after  the  a4journment  of  the  court,  and  not  afterward, 
nor  otherwise.  If  a  petition  shall  be  thus  endorsed  and  filed 
the  mandate  shall  be  suspended  till  the  tenth  day  of  the  next 
term;  otherwise  the  decision  shall  become  final,  and  the  man* 
date  shall  issue,  after  the  expiration  of  fifteen  days  succeeding 
the  acyournment  of  the  court,  and  not  before. 
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DECISIONS 

THE  COURT   OF   A.^'S>^S;A^^LS 
OP    KENTUCKY.  \      '   • . 

N     •■■  ■ 


OASB  1— INDICTMENT— JUNE  7. 

Moodj  vs.  Commonwealth. 

APPIAL  fBOM  THl  OAMPBILL  OIKCUIT  eODBT. 

1.  There  is  no  proTiiion  of  the  Conatitation  of  Eentackj,  which  indicates  an  inten- 
tion to  deprire  the  legislature  of  the  power  which  it  possessed,  without  oonstitn- 
tional  grant,  to  punish  a  person  for  challenging,  in  this  State,  any  one,  whether  a 
oitisen  or  alien. 

2.  The  aet  of  the  legislature  to  punish  dueling  is  not  limited  to  duels  between 
eitisens  of  this  8UU. 

5.  An  indietment  against  one  for  challenging  another  to  fight  in  single  oombat  with 
deadly  weapons,  is  sniBoient,  although  it  does  not  arer  that  the  paper  therein  copied 
and  arerred  to  hare  been  meant  and  intended  by  the  former  as  a  challenge,  was  le 
understood  by  the  parties.    Such  an  averment  was  unneoessary.    (3  Dana,  418.) 

4.  The  statements  of  a  witness  as  to  the  rules  of  the  9oiU  duello,  in  reUtion  to  send- 
ing and  aeoepling  challenges,  open  an  indictment  against  a  party  for  sending  a 
challenge,  are  inadmissible. 

6.  Facts  stated  in  the  opinion,  which  the  court  pronounce  sufficient  foundation  for 
admitting  as  eridence,  in  a  prosecution  for  sending  a  challenge  to  fight  a  duel,  letters 
of  persons  alleged  to  hare  acted  as  the  seoonds  of  the  parties;  also  to  ezonse  the 
production  of  the  original  letters  between  the  principals  and  their  seconds,  and  to 
allow  the  Commonwealth  to  proTo  printed  copies  of  the  correspondence  between 
them. 

Jabibb  R.  Hallam,  for  appellant,  cited  Stanlon^s  Rev.  Stat.^ 
404 ;  Criminal  Code  of  Practice,  sees.  121  and  273;  Ftble  vs.  Cap- 
linger  ^  13  J3.  Mon.f  466  ;  Walston  vs.  Commonvoedthy  16  A.,  34; 
Comdy  vs.  Same^  17  lb.,  409;  Goddard  vs.  Maddock,  M$s.  Opin. 
1 
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DeCi  1854;  Tondin  vs.  Commontoealth,  Mss,  Opin,,  Dec,^  1855; 
Constitution  of  Kentucky,  art.  8,  sec.  20;  Commantoealth  vs.  Hartt 
6  /.  J.  Marshall,  120;  Same  vs.  Pope,  3  Dana,  418;  Same  vs. 
Rowan,  3  Dana,  396;  Same  vs.  Tibbs,  1  Dana,  624;  1  Greenleqf 
on  Evidence,  sees.  82  and  88. 

A.  J.  James,  Attorney  General,  for  Commonwealth,  cited  1 
Stanton's  Rev.  Stat.,  404;  Code  of  Practice,  sec.  18;  1  Arch.  Cr. 
Prac.  and  PL,  928,  929;  3  Dana  418;  6  J.  J.  Mar.  119;  FFAor- 
ton^s  Amer.  Crim.  Law,  sees.  608, 657. 

JUDGE  BULLITT  dbliybrbd  the  opinion  or  the  coubt: 

Moody  was  indicted  for  challenging  Horace  Hefiren  to  fight 
in  single  combat,  with  deadly  weapons.  There  was  a  verdict 
against  him  for  a  fine  of  $500;  a  motion  in  arrest  of  judg- 
ment, and  for  a  new  trial,  were  overraled,  and  a  judgment 
was  rendered  upon  the  verdict,  from  which  he  appealed. 

1.  It  is  contended  that  the  indictment  is  defective  because  it 
does  not  aver  that  either  Moody  or  HefiTren  was  a  citizen  of 
this  State. 

Hrst.  It  is  urged  that  the  legislature  was  deprived  of  the 
power  to  punish  a  person  for  challenging  any  one  not  a  citi- 
zen of  this  State  by  the  following  provision  of  the  Constitu- 
tion :  ''  Any  person  who  shall,  after  the  adoption  of  this  con- 
stitution, either  directly  or  indirectly,  give,  accept,  or  knowing- 
iogly  carry  a  challenge  to  any  person  or  persons  to  fight  in  sin- 
gle combat,  with  a  citizen  of  this  State,  with  any  deadly  weap- 
on, either  in  or  out  of  the  Stute«  shall  be  deprived  of  the  right 
to  hold  any  office  of  honor  or  profit  in  this  Commonwealth, 
and  shall  be  punished  otherwise  in  such  manner  as  the  Gen- 
eral Assembly  may  prescribe  by  law."     {Art.  8,  sec.  20.) 

We  perceive  nothing  in  that  clause  indicating  an  intention 
to  deprive  the  legislature  of  the  power  which  it  possessed, 
without  co;[i8titutional  grant,  to  punish  a  person  for  challeng- 
ing, in  this  State,  any  one,  whether  a  citizen  or  alien. 

Secondly.  It  is  contended  that  the  legislature  intended  only 
to  punish  dueling  between  citizens  of  this  State — 1.  Be- 
'Caase,  as  alleged,  the  constitutional  provisions  are  clearly  lim- 
ited to  duels  by  citizens  of  this  State  with  citizens  of  this 
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State.  2.  Because  the  act  against  dueling  prescribes  not  only 
the  penalty  of  fine  or  imprisonment,  but  also  those  of  forfeit- 
ure of  office,  and  disqualification  to  hold  office  or  exercise  the 
right  of  suffrage  within  this  State,  for  seven  years  after  con- 
viction. 

(1).  It  is  clear  that  the  constitutional  provision,  above  cited, 
is  not  limited  to  duels  between  citizens  of  this  State.  It  does 
not  prohibit  a  citizen  from  giving  a  challenge  to,  or  accepting 
a  challenge  from,  one  who  is  not  a  citizen ;  but  it  applies  to 
every  person,  whether  a  citizen  or  not.  who  gives  a  challenge 
to  or  accepts  one  from  a  citizen ;  and  provides  that  such  per- 
son, though  not  then  a  citizen,  shall  be  deprived  of  the  right 
to  hold  any  office  of  honor  or  profit  in  this  Commonwealth;  and 
leaves  the  legislature  free  to  prescribe  the  penalty  in  all  other 
cases.  ♦ 

(2.)  The  first  and  second  sections  of  the  act  agaiilst 
dueling  apply  to  "  whoever  shall  challenge  another, "  and 
"  whoever  shall  accept  any  such  challenge."  The  argument, 
that  the  provisions  of  these  sections,  prescribing  the  penalty 
of  fine  and  imprisonment,  or  both,  should  be  limited,  by  con- 
struction, to  duels  between  citizens  of  this  State,  because  the 
fourth  section  disfranchises  persons  convicted  under  the  first 
and  second  sections,  is  deprived  of  most  of  its  force  by  the 
fact  already  shown,  that  the  Constitution  provides  for  the  dis- 
franchisement of  duelists,  though  they  may  not  be  citizens  at 
the  time  of  the  offense.  It  might  be  urged,  with  equal  force, 
that  the  provisions  of  the  Revised  Statutes  concerning  larceny, 
and  several  other  felonies,  should  be  limited,  by  construction, 
to  citizens  of  this  State,  because  persons  convicted  of  those 
crimes  are  disfranchised  for  a  certain  period.  (Revised  Stat* 
uteSychap.  32,  art.  12,  sec,  15.) 

2.  It  is  contended  that  the  indictment  is  defective,  because  it 
does  not  aver  that  the  paper  therein  copied,  and  averred  to 
have  been  meant  and  intended  by  Moody  as  a  challenge,  was 
so  understood  by  the  parties.  Such  an  averment  was  unnee*' 
essary. 
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This  indictment  contained  the  same  averments  as  that  in 
the  case  of  the  Commonwealth  vs,  Pope^  which  was  pronounced 
sufficient.     (3  Daiui,  418.) 

8.  The  appellant  asked  a  witness  to  "  state  the  rule  of  the 
codedudhy  in  relation  to  sending  and  accepting  challenges,"  an 
objection  to  which  was  sustained  by  the  court,  and  it  is  con- 
tended that  this  was  erroneous. 

We^have  no  judicial  knowledge  concerning  said  code.  But 
we  must  presume  that  it  is  a  collection  of  written  rules  of  some 
kind — such  being  the  import  of  the  word  code.  Whether  or 
not  those  rules,  if  properly  proved,  would  have  been  admissi- 
ble, we  cannot  decide,  because  the  record  does  not  show  what 
they  are.  If  admissible,,  the  code  itself  should  have  been 
produced.  The  witness'  statements  as  to  its  rules  were  prop- 
erly excluded. 

4.  The  Commonwealth,  notwithstanding  objections  by  the 
appellant,  was  allowed  to  prove  printed  copies  of  the  corres- 
pondence between  Moody  and  Hefiren,  and  their  alleged  sec- 
onds. It  is  contended  that  this  was  erroneous — Ist.  Because 
it  was  not  proved  that  the  alleged  seconds  were  such.  2.  Be- 
cause the  original  letters  should  have  been  produced. 

(1.)  The  witness,  Thomas  L.  Jones,  testified  that  he  saw  the 
parties  upon  the  field,  prepared  for  combat.  6.  P.  Buell  and 
J.  C  Walker  were  there  professing  to  be,  and  acting  as,  their 
seconds.  The  witness  and  Terrill  offered  their  mediation  to 
Walker  and  Buell,  which  was  accepted,  and  resulted  in  an  ad- 
justment of  the  difficulty.  In  our  opinion  those  facts  furnish- 
ed a  sufficient  foundation  for  admitting  the  letters  of  Buell  and 
Walker. 

(2.)  It  appeared  that  the  letters,  when  last  seen,  were  in  the 
possession  of  Major  Terrill,  who  was  copying  them  for  publi- 
cation ;  that  he  was  a  resident  of  Newport,  where  the  cause 
was  tried,  and  had  been  there  daring  that  term  of  the  court, 
but  at  the  time  of  the  trial  '^  was  absent  in  the  army  of  the 
United  States  in  Kentucky."  The  trial  took  place  in  Februa- 
ry, 1862.  In  view  of  the  civil  war  then  existing,  and  in  which 
the  United  States  forces  were  engaged,  our  opinion  is  that  the 
Commonwealth  was  not  bound  to  make  any   effort  to  compel 
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Major  Terrill  to  produce  the  original  letters,  even  if.  under  or- 
dinary circumstances,   that  would   have  been   necessary — a 
point  upon  which  we  need  not  express  an  opinion. 
The  judgment  is  affirmed. 


CASB  2— INDICTMENT— JUNE   7. 

Heffren  vs.  Commonwealtji. 

APPEAL  FROM  THR   OAMPBKLL  OIBCITIT  COURT. 

See  the  opinion  for  a  case  in  whioh  the  facts  stated  in  an  indictment  for  accept- 
ing a  challenge  to  fight  in  single  eombat  with  deadly  weapons,  were  held  luffi- 
oient. 

James  R.  Hallam,  for  appellant,  cited  Crim.  Code,  sees.  121, 
349,  273;  13  B.  Mon.,  406;  Goddard  vs.  Maddock,  Mss,  Opin. 
Dec.  1854;   Tomlin  i^s.  CommnnweaiUi,  Mss  Opin.,  Dec.  1855;  16 

B.  Mon.,  34;  17  B.  Mon.,  409;  Constitution  of  Kentucky,  art.  8, 
sec.  20;  3  Dana,  419;  6  /.  J.  Marshall,  119;  1  Dana,  524;  1 
Greenleaf  Ev.,secs.  82,  88;  3  Dana,  396. 

A.  J.  James,  Attorney  General,  for  Commonwealth. 

JUDGE  BULLITT,  delitrbkd  thb  opinion  op  thr  court: 

Heffren  was  indicted  for  accepung  a  challenge  to  fight  G. 

C.  Moody  in  single  combat  with  deadly  weapons.  There  was 
a  verdict  against  hinn  for  a  fine  of  $250 ;  a  motion  in  arrest  of 
judgment  and  for  a  new  trial  were  overruled,  and  a  judgment 
was  rendered  upon  the  verdict,  from  which  he  appealed. 

The  indictment  contains  a  copy  of  a  note  from  Moody  to 
Heffren,  which  is  averred  to  be  a  challenge  to  fight  a  duel 
in  single  combat  with  deadly  weapons,  and  which  refers  to  G. 
P.  Buell  as  Moody's  friend,  who  will  receive  and  answer  all 
communications  from  Heffren;  and  avers  that  Heffren  accept- 
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ed  said  *'  challenge  in  the  words  following,  to-wit :"  and  then 
sets  forth  what  purports  to  be  a  copy  of  a  note  from  Hefiren  to 
Moody,  and  of  a  note  from  J.  C.  Walker  to  G.  P.  Buell.  . 

It  is  contended  upon  the  authority  of  the  Commonwealih  vs. 
Boivan,  3  Dana,  395,  that  the  indictment  is  defective  because  it 
fails  to  aver  that  Moody  intended  his  note  as  a  challenge,  or 
that  Heffren  accepted  it  as  such.  If  the  indictment  had  only 
set  forth  the  note  from  Moody  to  Heffren,  and  that  from  Heff- 
ren to  Moody,  the  objection  would  have  been  valid,  as  an  ac- 
ceptance of  a  challenge  is  not  the  necessary  import  of  those 
notes.  But  the  note  from  Walker  to  Buell  designates  the 
time  at  which  the  parties  should  meet,  the  weapons  to  be 
used,  the  mode  of  determining  the  choice  of  ground  and  the 
right  to  give  the  words  of  command,  the  distance  at  which  the 
parties  should  stand  from  each  other,  and  the  manner  in 
which  they  should  take  positions,  fire  and  cease  firing.  That 
note  shows  clearly  that  Heffren  accepted  Moody's  note  as  a 
challenge  to  fight  in  single  combat  with  deadly  weapons. 
Hence,  no  averment  that  he  intended  to  accept  it  as  such  was 
necessary.  The  fact  that  said  note  was  signed  by  Walker  and 
addressed  to  Buell  is  immaterial,  as  it  is  set  forth  as  part  of 
the  words  by  which  Heffren  is  averred  to  have  accepted  the 
challenge. 

The  other  points  relied  upon  for  a  reversal  were  pronounced 
insufficient  in  our  opinion  in  the  case  of  Moody  vs.  Common- 
tvealtk,  decided  at  this  term. 

The  judgment  is  affirmed. 
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CASE  3 JUNB  6. 

Lee,  Itj  &  Co.  vs.  Buford. 

APPEAL  PROM  PKAHKLXy    OIROUXT  COUBT. 

Under  the  statnte  of  Loaisiana  a  protest  by  a  notary  after  a  presentment  by  hii 
deputy  is  authorised;  and  a  oertifioate  of  protest  by  the  notary,  although  it  showi 
that  payment  of  the  bill  was  demanded  by  his  depaty,  is  valid.  The  statute  quoted 
and  oonstrued. 

T.  N.  LiNDSEY,  and  Hunt  &  Beck,  for  appellants. 
G.  W.  Cbaddock,  for  appellee. 

JTUDGE  BULLITT  dkliyiskd  thi  opikion  of  thi  coubt: 

The  appellants  sued  the  appellee  as  drawer  of  a  bill  of  ex- 
change payable  in  New  Orleans. 

Upon  the  trial  the  appellants  read  a  statute  adopted  by  the 
legislature  of  Louisiana  containing  these  provisions:  *<  That 
it  shall  be  lawful  for  each  and  every  notary  public  in  New  Or- 
leans to  appoint  one  or  more  deputies  to  assist  him  in  the  mak- 
ing of  protests  and  delivery  of  notices  of  protests  of  bills  of 
exchange  and  promissory  notes:  Provided,  that  each  notary 
shall  be  personally  responsible  for  the  acts,  of  each  deputy 
employed  by  him.  Each  deputy  shall  take  an  oath,  faithfully 
to  perform  his  duties  as  such.  The  certificate  of  notice  of 
protest  shall  state,  by  whom  made  or  served."  The  appel- 
lants also  read  two  depositions,  which  we  need  not  notice,  and 
offered  to  read  a  certificate  of  the  protest  of  said  bill,  which, 
on  appellee's  motion,  was  excluded. 

The  only  question  presented  here  is,  whether  or  not  the 
court  below  erred  in  excluding  said  certificate.  The  only  ob- 
jection to  it,  which  has  been  urged  before  us,  is,  that  it  was 
made  by  a  notary,  whilst,  as  it  shows,  payment  of  the  bill  was 
demanded  by  his  deputy. 

The  cases  of  McLane  vs.  Fttch,  4  B.  3f .,  600,  and  BaTik  of 
Ky.  vs.  Garfff  6  B.  M.,  629,  are  not  decisive  of  this  question, 
because,  if  for  no  other  reason,  there  was  no  proof  in  those 
cases  of  any  statute  in  Louisiana  upon  the  subject  under  con- 
sideration. 
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This  case  is  governed  by  the  statute  above  cited.  We  have 
seen  no  decision  upon   that  statute  by  a  court  in  Louisiana. 

But  in  the  cases  of  Carter  vs.  Union  Bank^  7  Humphreys,  648, 
and  Chew  vs.  Read  ^  Co.,  11  Smedes  6f  Mar.^  188,  it  was  de- 
cided that  said  statute,  or  one  containing  the  same  provis- 
ions, authorized  a  protest  by  a  notary,  after  a  presentment 
by  his  deputy,  and  that  a  certificate  of  protest  like  the 
one  in  this  ca^e  was  valid.  In  our  opinion,  those  decisions  are 
right. 

The  protest  does  ntit,  as  contended,  contain  merely  hearsay 
evidence,  that  the  bill  was  presented.  It  states  that  the  no- 
tary, by  his  deputy,  presented  the  bill. 

In  contemplation  of  law,  the  act  of  the  deputy  was  the  act 
of  the  notary,  and  the  protest  furnished,  therefore,  the  same 
evidence  of  a  presentment  as  if  it  had  stated  that  the  notary 
in  person  presented  the  bill. 

The  reasons  urged  to  prove  that,  under  said  statute,  a  notary 
cannot  base  a  certificate  of  protest  upon  a  presentment  by  his 
deputy,  apply  with  equal  force,  to  prove  that  he  cannot  base  a 
certificate  of  notice  of  protest,  upon  a  service  of  notice  by  his 
deputy.  The  statute  however,  declares,  that  "  the  certificate 
of  notice  of  protest  shall  stat^  by  whom  [the  notice  was] 
made  or  served ;"  from  which  it  seems  clearly  inferable  that 
the  legislature  contemplated  that  the  notice  might  be  served 
by  one,  and  certified  by  another. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial,  and  other  proceedings  not  inconsistent  herewith. 
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CASH  4-2.PBTITION  ORDINIRT— JUNE  6. 

Phoenix  Insurance  Company  vs.  Lawrence  et  al 

IFPBAL  FROM  KIHTON  CIBOUIT  OOUBT. 

1.  Where  a  oondition  of  a  policy  of  insurance  reqaires  the  iniured  to  deliver  an 
aeoount  of  their  loss,  with  their  oath  or  affirmation  deelariag  the  aoeoant  to  be  true 
and  just,  3co.,  the  affidavit  of  the  psured  is  admissible  to  prove  a  compliance  with 
■neh  oondition,  but  for  no  other  purpose,  and  the  court  should  so  inform  the  jurj. 

t.  If  a  policy  of  insurance  has  ceased  to  have  any  efTeet,  by  reason  of  the  insured 
having  kept  prohibited  articles  in  the  house,  a  promise  by  the  insurer's  agent,  hav- 
ing authority  to  ac^ust  and  pay  losses,  with  knowledge  that  the  prohibited  articles 
were  kept  in  the  house  at  the  time  of  the  fire,  will  not  bind  his  principal. 

3.  A  firm  obtained  insurance  upon  a  storehouse  and  the  stock  of  goods  therein  for 
a  separate  sum.  The  interest  of  the  insured  in  the  house  was  incorrectly  described 
in  the  policy  as  belonging  to  the  firm,  whereas  it  was  the  property  of  one  of  its  mem* 
bers.  In  a  suit  brought  to  recover  for  the  loss  of  the  goods — iTt^cf,  in  the  absence 
ef  proof  that  the  plaintlfis  procured  the  insnranoe  upon  the  house  for  a  fraudulent 
purpose,  or  that  their  supposed  interest  in  the  house  induced  the  defendant  to  insure 
the  goods,  that  this  does  not  vitiate  the  insurance  on  the  goods. 

4.  The  constructive  possession  of  the  sheriff  by  virtue  of  the  levy  of  an  execution 
upon  goads  which  have  been  insured,  where  the  insured  retains  the  actual  posses- 
sion, does  not  vitiate  the  policy.  Otherwise  where  a  conveyance  is  made  which  ter- 
minates the  interest  of  the  insured  in  the  goods. 

5.  Although  a  policy  of  insurance  contains  a  clause  prohibiting  *'any  transfer  of 
the  interest  of  the  insured  by  sale  or  otherwise,"  without  the  consent  oi  the  insurer, 
yet  a  deed  made  by  the  insured,  conveying  the  goods  to  assignees  in  trust  to  pay 
•reditors,  will  not  render  the  policy  void,  the  insured  retaining  the  actual  possession 
of  the  goods. 

6.  If  by  the  terms  of  a  policy  of  insurance  the  keeping  or  storing  of  certain  arti- 
cles on  the  insured  premises  is  prohibited  during  its  continuance,  and  the  policy  only 
■uspended  whilst  they  are  so  used,  the  policy  is  not  thereby  rendered  void, 

7.  The  conditions  and  enumerations  of  hazards  form  parts  of  the  policy,  and  if  ar- 
ticles prohibited  by  the  policy  (whether  by  provisions  in  the  body  of  it  or  annexed  to 
it)  are  kept  by  the  insured,  the  burden  is  not  upon  the  insurer  to  show  that  tho  keep- 
ing thereof  caused  the  loss  or  increased  the  risk.  (1  PhilUpi  on  In*,  ««c.  8^6.)  But 
the  keeping  of  such  articles  by  the  insured,  when  the  policy  was  obtained,  did  not 
render  it  void  unless  they  concealed  that  fact  from  the  insurer. 

8.  Proof  of  matter  not  alleged  inadmissible. 

9.  In  an  action  against  an  insurer,  the  defendant,  not  being  presumed  to  know 
what  prohibited  articles  were  kept  by  the  plaintiff  when  the  loss  occurred,  is  not 
bound  to  specify  them  in  his  pleadings.  But  where  he  specifies  some,  without  alleg- 
ing that  any  others  were  kept,  the  jury  should  not  be  permitted  to  consider  any  ex- 
oept  those  specified. 

Benton  &  Nixon,  for  appellants,  cited  7  B.  3/on.,473;  Ib,y 
599;  3  Kent,  371;  4  Mass,,  230;  2  Comst.,  210;  3  Dana,  301;  4 
WAar/.,  60;  Angell  an  lns.,\02-^\  7  Cush,,   10;  2  Peters,  ^b\  16 
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/A.,  470;  7  Ohio,  286;  2  Amer.  Leading  Cases,  457;  14  Barb,, 
385;  Angett an  Ins.,  147, 1'fb,  487;  3  Kent,373;  2  Mar.  ^  Gord.y 
243;  3  Burr.,965;  Ellison  lns.,SS;  Hughes  on  Ins.,  506;  Blaney 
on  Ins.,  50;  1  Marsh,  on  Ins.,  463;  Am.  on  Ins.,  536;  1  Phil,  on 
Ins.,  214;  Beaumonlns.,  48;  18  Pick.,  419;  21  /A.,  162;  2  flafl, 
632;  76..  108;  H ,  589;  16  Peters,  405;  4  iloM?^,  185;  28  5arA., 
412,  623;  3  Gray,  583;  2  Keman,  89;  30  Afam<?,  273;  7  Gmy, 
257;  15  Barb.,  413;  Angeli  on  Ins.,  201,  202;  16  iSAq».,292;  30 
P<?nn.  Stete  H.,  311;  Marsh,  on  Ins.,  347;  3  Burr.,  1909;  25 
Conn.,  542;  2  Comst.,  210. 

MooAR  &  O'Hara,  for  appellees,  cited  8  B.  Mon.,  634;  C«W 
Code,  sec.  153;  10  B.  Mon.,  266;  Cfvtf  Corf^,  «ec.  371;  15  B. 
Mon.,  631;  2  5f&,  177;  6  -Mon.,  243. 
JUDGE  BULLITT  dbliybred  thi  opinion  or  thi  court: 

The  appellant,  for  a  premium  of  $14,  insured  J.  B.  Law- 
rence &  Co.,  against  loss  by  fire,  from  the  25th  May,  1858,  to 
the  25th  May,  1859,  "to  the  amount  of  $200  on  their  frame 
storehouse,  situated  on  the  Ohio  river,  in  Gallatin  county, 
Kentucky,  known  as  Jackson's  Landing — and  $1,200  on  their 
stock  of  goods  in  said  storehouse." 

The  policy  contains  this  clause :  "The  interest  of  the  assur- 
ed in  this  policy  is  not  assignable  unless  by  the  consent  of  this 
company  manifested  in  writing;  and  in  case  of  any  transfer  or 
termination  of  the  interest  of  the  insured,  either  by  sale  or 
otherwise,  without  such  consent,  this  policy  shall  from  thence- 
forth be  void." 

It  aUo  contains  this  clause  :  "In  case  the  above  mentioned 
premises  shall  at  any  time  *  *  *  be  appropriated,  ap- 
plied, or  used  to,  or  for  the  purpose  of  carrying,  on  or  exercis- 
ing therein  any  trade,  business,  or  vocation,  denominated  haz- 
ardous or  extra-hazardous,  or  specified  in  the  memorandum  of 
special  hazards,  in  the  terms  and  conditions  annexed  to  this 
policy,  oribr»the  purpose  of  storing  therein  any  of  the  articles, 
goods  or  merchandise  in  the  same  terms  and  conditions  de- 
nominated hazardous,  extra- hazardous,  or  included  in  the  memo- 
randum of  special  hazards,  except  herein  specially  provided  for 
or  hereafter  agreed  to  by  this  company  in  writing,  to  be  added 
to  or  endorsed  upon  this  policy,  then  and  from  thenceforth  so 
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long  as  the  same  shall  be  so  appropriated,  applied  or  used, 
these  presents  shall  cease  and  be  of  no  force  or  effect." 

One  of  the  conditions  annexed  to  the  policy  declares  that 
''applications  for  insurance  must  specifly  *  *  *  in  rela- 
tion to  the  insurance  of  goods  and  merchandise,  or  other  per- 
sonal prbperty,  whether  or  not  they  are  of  the  description  de- 
nominated hazardous^  extra  hazardous^  or  included  in  the  memo- 
randum of  special  hazards.  And  a  false  description  by  the 
assured  of  a  building,  or  of  its  contents,  or  the  concealment  of 
any  fact  touching  the  risk  to  be  assumed,  *  *  *  shall  ren- 
der absolutely  void  a  policy  issuing  upon  such  description.  * 
*  *  If  after  insurance  is  effected  the  risk  is  increased  by 
any  means  within  the  control  of  the  insured ;  or  if  such 
building  or  premises  shall  be  so  occupied  in  any  way  as  to 
render  the  risk  more  hazardous  than  at  the  time  of  insuring, ' 
such  insurance  shall  be  void.'^ 

There  is  annexed  to  the  policy  an  enumeration  of  tmI  km- 
ardotis  goods  <fcc.,  viz:  ^'staple  foreign  dry  goods  in  packages, 
and  staple  domestic  dry  goods,  in  stores  where  no  hazardous 
merchandise  is  kept,  and  household  furniture  in  dwelling 
houses,"  which  "may  be  insured  at  5  cents  per  $100  in  addition 
to  the  rate  of  the  building;"  and  an  enumeration  of  hazardous 
goods,  &c.,  viz:  oil,  sulphur,  grocer's  stock,  tallow  and  several 
other  articles,  which  'Subject  the  building  and  all  its  contents 
to  an  additional  charge  of  10  cent?  per  $100;"  and  dry  goods* 
(general  stock  of)  boots  and  shoes,  flour,  teas  and  other  arti- 
cles, which  "are  charged  10  cents  per  $100  in  addition  to,  but 
do  not  increase  the  rate  of  the  building;"  and  an  enumera- 
tion of  extra  hazardous  goods,  &c.,  viz:  rosin,  spirits  of  turpen- 
tine, and  other  articles,  which  "subject  the  building  and  all  its 
contents  to  an  additional  rate  of  20  cents  per  $100;  and  china 
unpacked,  fancy  goods  and  other  articles,  which  are  charged 
20  cents  per  $100  in  addition  to  but  do  not  increase  the  rate 
of  the  building:"  and  a  memorandum  of  special  hazards^  in 
which  it  is  declared  that  "gunpowder,  phosphorus  and  saltpetre 
are  expressly  prohibited  from  being  deposited,  stored  or  kept 
in  any  building  insured,  or  containing  any  goods  or  merchan- 
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dise  insured  b}'  this  policy,  unless  by  special  consent  in  loriiing 
on  the  policy." 

Said  house  and  goods  \yere  destroyed  by  fire  on  the  5th 
April,  1859,  and  Lawrence  &  Co.  afterward  assigned  their 
claim  upon  the  policy,  to  J.  L.  Eggleston,  and  joined  him  in 
bringing  this  suit  for  his  benefit,  asserting  no  claim  for  tha 
loss  of  the  house,  but  claiming  $1,200  for  the  loss  of  the  goods, 
and  alleging  in  their  petition  that  the  defendant, by  its  author- 
ized a^ent,  had  ascertained  the  amount  of  the  loss,  and  prom- 
ised to  pay  said  sum  of  $1,200. 

The  defendant  denied  the  alleged  promise,  and  resisted  a 
recovery  upon  the  following  alleged  grounds,  among  others: 
1.  That  Lawrence  &  Co.,  when  they  obtained  the  insurance, 
represented  themselves  as  the  owners  of  said  house,  when  in 
truth  they  were  not.  2.  That  they  had  sold  and  disposed  of  tha 
goods  before  the  loss,  and  had  no  interest  therein  when  the 
loss  occurred.  3.  That  said  house,  at  the  time  of  the  fire,  was 
used  to  keep  and  store  gunpowder,  sulphur,  rosin,  turpentine 
and  oil. 

There  was  evidence  conducing  to  prove  that  the  adjusting 
agent  of  the  defendant,  after  inquiring  into  the  loss,  had  prom- 
ised to  pay  the  said  sum  of  $1,200. 

It  appeared  that  said  storehouse  belonged,  not  to  Lawrence 
&  Co.,  but  to  Lawrence,  a  member  of  the  firm — there  was  no 
evidence  of  any  representation  on  the  subject  except  that  fur- 
nished by  the  policy. 

It  appeared  that  on  the  22d  March,  1859,  the  members  of 
said  firm  signed  a  deed  conveying  said  goods  to  Casey  & 
Yeager,  in  trust  to  pay  debts  due  to  them  and  the  other  credit- 
ors of  Lawrence  &  Co.;  but  there  was  conflicting  evidence 
upon  the  question  whether  or  not  the  deed  had  been  delivered 
and  accepted,  so  as  to  take  effect  between  the  parties.  And 
there  was  evidence  conducing  to  prove  that  an  execution  re- 
maining in  the  sheriff's  hands,  had  been  levied  on  the  goods, 
which,  however,  were  left  in  the  possession  of  Lawrence 
&  Co. 

There  was  evidence  conducing  to  prove  that  sulphur,  rosin, 
turpentine,  oil  and  saltpetre  were  in  the  house,  forming  part 
of  the  stock  of  goods  at  the  time  of  the  fire. 
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There  was  no  evidence  that  any  inquiries  were  made  of  the 
insured  as  to  the  character  of  their  stock  of  go^ds;  no  evidence 
except  that  furnished  by  the  policy,  either  as  to  the  character 
of  the  goods,  when  the  insurance  was  obtained,  or  as  to  the 
representations  of  the  insured  upon  the  subject;  and  no  evi- 
dence as  to  the  ordinary  rate  of  insurance  upon  goods  not  haz- 
ardous. 

The  plaintiffs  obtained  a  verdict  and  judgment  for  $1,294, 
being  the  amount  insured  upon  the  goods,  with  interest,  from 
which  judgment  the  defendant  appealed. 

1.  The  first  question  relates  to  the  affidavit  of  the  plaintiff, 
J.  A.  Eggleston,  one  of  the  firm  of  Lawrence  &  Co.,  which  the 
plaintiffs  were  permitted  to  read  to  the  jury.  The  8th  condi- 
tion of  the  policy  required  the  insured  to  deliver  an  account 
of  their  loss,  with  their  oath  or  affirmation,  declaring  the 
account  to  be  true  and  just  and  several  other  facts.  The  de- 
fendant denied  that  the  plaintiffs  had  complied  with  that  con- 
dition. Eggleston's  affidavit  was  admissible  to  prove  such 
compliance,  but  for  no  other  purpose;  and  the  court  below 
should  have  so  informed  the  jury.  * 

2.  The   next  question    relates   to  the   effect  of  the  alleged 
promise  by  defendant's  agent  to  pay  the  loss  upon  the  goods. 
The  court  below  instructed  the  jury,  in  substance,  that  though^ 
the  policy  had  ceased  to  have  any  force  or  effect,  by  reason  of 
the  plaintiffs  having  kept  prohibited  articles  in  the  house,  yet^ 
if  the  defendant's  agent,  having   authority  to  adjust  and  pay 
losses,  with  knowledge  that  the  prohibited  articles  were  kept 
in  the  house  at  the  time  of  the  fire,  promised  to  pay  said  loss, 
that  they  must  find  for  the  plaintiffs.     This  we  conceive  was^ 
erronepyifljprtfflf^  g^^tn<^   Fir^/.   AuUmjJty  to  the  agent JiLfldr 
just  andpay  losses,  wonhLnot  give  hjun^a  right  to  pay  ouLUbe- 
naoney  of  thedefendantwbere   no  ^joaaJiad^been  ^spp^tainedi 
much^essto^bind^         fe  nd  aniT  by  ^  a  promise   to  do  so.^^f- 
mSy,    ConffBding^^most  ample  authority  to  the  agent  to  bind , 
the  defendant,  yer,'Tr  the  jyojioy'was  void'  at  the  time  of  the 

3,lKere  vvas  no  consideration  fbrthe  promise  to  pay  the  loss. 
We  are  not  prepared^ tp  admit  that  the  premium  paid  to  the 
3e][enc(ainErin*^on8ideration  of  its  agreement  to  assume  the 
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ri9lc,JiaMLgJL.fixea  a  moral  coiiBideratjon  jor  ita  promise  to  pay 
a  loss  sustained  by  the  plaiatifik  after  they  bad  vitiated  the 
poTtcy "  ty  vixjlating.  iu.  cpndiiioas.#  As  this  iiwtroctron'  was 
given  at  a  former  trial,  at  which  the  plaintiffs  obtained  a  ver- 
dict for  $1,200,  that  verdict  was  properly  set  aside  by  the  cir- 
cuit judge,  though  not  for  that  reason. 

3.  It  is  contended  that  the  policy  was  void  because  J.  B. 
Lawrence  &  Co.  did  not  own  said  storehouse,  and  that  the 
court  below  erred  in  refusing  so  to  instruct  the  jury. 

Whether  or  not  the  insurance  upon  the  house  was  void,  we 
need  not  decide.  Conceding  that  it  was,  it  does  not  necessa- 
rily follow  that  the  policy  was  void  as  to  the  goods,  which 
were  insured  for  a  separate  sum.  In  many  cases  policies  have 
been  held  valid,  though  the  interest  of  the  insured  was  not 
correctly  described.  (I  Phillips  on  Ins,^  sec.  640.)  In  the  ab- 
sence of  evidence  it  cannot  be  presumed  that  the  plaintiffs 
procured  the  insurance  upon  the  house  for  a  fraudulent  purpose, 
or  that  their  supposed  interest  in  the  house  induced  the  de- 
fendant to  insure  the  goods.  Policies  upon  goods  in  "rented 
houses  are  not  unusual.  Upon  the  lacts  as  presented  we  per- 
ceive no  reason  for  excepting  this  case  from  the  general  rule 
^  by  which  a  policy  making  separate  insurance  upon  several 
subjects,  is  treated  as  separate  policies  would  be.  Where 
a  policy  made  separate  insurance  upon  two  buildings,  with 
a  clause  declaring  it  void  if  the  insured  should  alienate 
the  property  insured,  it  was  held  that  an  alienation  of  one  of 
the  buildings  did  not  avoid  the  policy  as  to  the  other.  {Clarke 
vs.  New  England  Mutual  Insurance  Company^  6  Gushing^  342.) 
That  is  an  authority  for  the  proposition,  that  if  Lawrence  & 
Co.  had  owned  the  house,  and  had  sold  it  after  taking  the 
policy,  this  would  not  have  vitiated  the  insurance  on  the 
goods,  though  it  might  have  diminished  their  interest  in  pre- 
serving the  house,  and,  consequently,  their  intere^inpreserv- 
ing  the  goods.  And  in  the  case  of  Lo^hner  ^  1S!^s,  Home 
Mutual  Insurance  Company,  17  ^MlS^2  Bennet^  24,1,  it  was  held 
that  a  policy  upon  a  house  and  its  furniture,  though  void  as  to 
the  house,  because  the  insured  failed  to  give  notice  of  an  in- 
cumbrance, was  not  therefore  void  as  to  the  furniture.    We 
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perceive  no  reason  for  applying  a  different  principle  in  this 
case. 

4.  The  defendant  asked  the  court  to  instruct  the  jury  that, 
''  i(  they  believe  that  the  posijiession  of  said  goods  was  taken 
from  J.  B.  Lawrence  &  Co.,  by  the  sheriff  or  any  other  person 
or  persons,  such  change  of  possession  voided  the  policy,  and  de- 
fendant is  not  liable  upon  it."  In  our  opinion  that  instruction 
was  properly  refused. 

There  was  no  evidence  that  any  one  had  taken  the  actual 
possession  of  the  goods  from  Lawrence  &  Co. 

Conceding  that  the  sheriff  had  a  constructive  possession  of 
the  goods,  by  virtue  of  the  levy  of  an  execution  upon  them, 
still,  Lawrence  &  Co.,  having  the  actual  possession,  had  the 
same  power,  as  well  as  the  same  interest,  to  preserve  them 
which  they  would  have  had  if  the  execution  had  not  been 
levied ;  and  the  policy  continued  in  force  notwithstanding  the 
l^vy.  (Clark  vs.  New  England  Mutual  fire  Ins,  Co.,  6  Cushingy 
354.) 

The  deed  to  Casey  &  Yeager  presents  a  more  difficult 
question.  If  that  deed  had  taken  effect  between  the  parties, 
it  gave  to  Casey  &  Yeager  constructive  posses-ion  of  the  goods; 
and  if  it  terminated  the  interest  of  the  insured  in  thq  goods,  or 
if  it  was  a  transfer  of  their  interest  within  the  clause  of  the 
policy  previously  cited,  it  avoided  the  policy,  and  the  court 
should  have  modified  the  instruction  accordingly,  instead  of 
overruling  it. 

The  deed,  conceding  that  it  was  delivered  and  accepted, 
certainly  did  not  terminate  the  interest  of  the  insured.  No  re- 
lease had  been  executed  by  their  creditors.  They  were  as 
much  interested  in  preserving  the  property,  so  that  it  might  be 
applied  to  the  payment  of  their  debts,  as  if  they  had  retained 
the  legal  title.  They  unquestionably  had  an  insurable  inter- 
est. 

But  the  question  remains,  did  not  saidde^d,  if  delivered  and 
accepted,  render  the  policy  void  under  the  clause  prohibiting 
"  any  transfer  of  the  interest  of  the  insured  by  sale  or  other- 
wise," without  the  consent  of  the  insurer  ?  In  1  Fhillips  on  In- 
surance^  iec.  880,  the  case  of  Dadmun  Man.  Co.  vs.  Worcester 
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Mut.  Fire  Ins.  Co.^  11  Mete,  429,  is  cited  as  a  decision,  that 
under  such  a  clause,  the  policy  is  rendered  void  by  an  assign- 
ment by  the  assured  to  assignees  for  the  benefit  of  certain  of 
his  creditors.  But  in  that  case,  before  the  loss  occurred  the 
property  was  sold,  under  an  order  of  court,  in  a  suit  against 
the  assured  and  his  assignees,  and  the  assured  had  thus  been 
deprived  of  all  interest  in  it. 

It  has  been  repeatedly  decided,  with  reference  to  policies 
containing  similar  clauses,  that  the  policy  is  not  rendered  void 
by  a  mortgage  of  the  property;  {Conover  vs.  Mutual  ijw.  Co.  of 
Albany y  1  Comst.  290;.  3  Denio^  254;  fulsom  vs.  Belknap  Mutual 
Fire  Ins.  Co,,  10  Foster,  231;)  nor  by  a  sale  and  conveyance, 
the  grantee  having  simultaneously  re-conveyed  to  the  grantor 
in  mortgage;  {Stetson  vs.  Mass.  Muttuxl  Insurance  Co.,  4  Mass., 
330;)  nor  by  a  conditional  sale  ;  {Tittemore  vs.  Vermont  Mutiud 
Fire  Insuaance  Co.,  20  Vermont,  546;)  nor  by  a  contract  to  sell 
and  convey  at  a  future  day,  the  purchaser  agreeing  on  that 
day  to  pay  a  certain  sum  and  secure  the  residue  of  the  pur- 
chase money;  {Masters  vs.  Madison  Co.  Mutual  Ins.  Co.,  11 
Barb.  S.  C.  JR.,  624 ;)  nor  by  a  sale  under  execution,  whilst  the 
assured  has  a  right  to  redeem,  at  least  in  the  absence  of 
proof  that  the  said  right  is  of  no  value ;  {Strong  vs.  Manufac- 
turer's Insurance  Co.,  10  Pick.,  40.)  In  most  of  those  cases 
there  had  been  a  technical  transfer  of  the  title  and  interest  of 
the  insured  ;  in  none  of  them  did  the  insured  retain  a  greater 
interest  in  the  property  than  Lawrence  &  Co.  did  in  the  goods 
assigned  to  Casey  &  Yeager,  admitting  that  the  deed  had 
taken  effect. 

The  instruction  given  at  the  instance  of  the  plaintiffs,  that 
said  deed  did  not  pass  the  title  to  the  goods,  unless  ''  Casey  & 
Yeager  accepted  of  the  same  and  received  and  took  the  pos- 
session and  control  of  such  goods,"  was  clearly  erroneous ; 
but  was  not  prejudicial  to  the  defendant,  because  the  deed, 
though  it  may  have  passed  the  titl%,  did  not  avoid  the  insu- 
rance. 

5.  The  defendant  asked  for  an  instruction,  ''that  if  any  of 
the  articles  denominated  hazardous,  extra  hazardous,  or  included 
in  the  memorandum  of  special  hazards,  were  kept  or  stored  in 
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■mid  ttorehoase  daring  the'  continuance  of  said  policy,  thfti  it 
became  void." 

It  is  etear  that  this  should  not  have  been  given,  because  the 
keeping  of  those  articles,  after  the  issuing  of  the  policy » if 
prohibited  by  it,  did  not,  as  the  instruction  assames.  render  the 
poMcy  void,  bat  only  suspended  it  whilst  the  premises  were  so 
ased. 

6.  The  defendant  asked  for  an  infitruction.  ''that  if  any  arti- 
cles denominated  in  the  classes  of  hazards,  haxardous,  extrm- 
hazardousy  or  included  in  the  memorandum  of  special  haxard$, 
were  embraced  in  the  stock  at  the  time  of  the  issuing  of  the 
policy,  or  if  the  premises  were  used  in  keeping  or  storing  any 
of  the  above  prohibited  articles  at  the  time  of  the  ftre,  then 
the  said  policy  is  void." 

There  was  neither  proof  nor  allegation  authorising  that  in- 
struction. 

This  case  cannot  be  placed  upon  the  same  footing  as  thaA  o€ 
the  Ky.  ^  LaimmUe  Mutual  Ins.  Co.  vs.  Southard,  8  £.  M.,  634, 
cited  by  plaintiffs'  counsel.  The  conditions  and  enumerations 
of  hazards  above  mentioned,  formed  parts  of  the  policy,  aa 
perfectly  as  if  they  had  been  inserted  in  the  body  of  it.  M* 
therefcH*e  the  keeping  by  the  plaintiffs  of  the  articles  mentioii?- 
ed  in  the  instruction  was  prohibited  by  the  policy,  (whethOr 
by  provisions  in  the  body  of  it  or  annexed  to  it,)  it  was  aot 
necessary  for  the  defendant  to  show  that  the  keeping  thereof 
caused  the  loss  or  increased  the  risk.  (1  Phillips  on  Ins/ttramcs, 
sec.  866.) 

But  the  keeping  of  such  articles  by  the  plaintiffs,  when  they 
obtained  the  policy,  did  not  render  it  void,  uatess  they  ooq- 
eeaied  that  fact  from  the  defendant. 

There  was  no  evidence  as  to  what  articles  composed  their 
stock  at  the  date  of  the  policy.  At  the  date  of  the  fire  the 
stock  embraced  dry  goods,  fancy  goods«  groceries,  boots  a^ 
shoes,  and  many  other  articles  denominated  in  the  policy  Aoa^ 
ardous  or  extra-hazardous.  If  that  fact  authorized  the  >ary  to 
infer  that  the  stock  embraced  the  same  or  similar  articles  at 
the  date  of  the  policy,  they  might  perhaps  have  also  had  a 
right  to  infer  that  the  defendant  knew  that  the  stock  embraced 
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thoae  articles,  or  waived  being  informed  concerning  them. 
{Angellan  Fire  and  Life  Ins.f  sec.  176;  1  Phillips  on  Ins.^  sec.  571; 
Carter  vs  Bochm^  8  Burrows^  1005.)  And  if  it  had  appeared  to 
the  satiBfaction  of  the  jury,  that  the  defendant,  when  the  policy 
was  isflued,  knew  that  such  articles  were  embraced  in  the 
stock,  and  were  kept  by  the  plaintiffs  for  sale,  as  part  of  their 
regular  business,  possibly  the  issuing  ol  the  policy  upon  that 
stock  of  goods  authorized  the  plaintiffs  to  keep  those  articles 
for  sale,  notwithstanding  the  prohibition  contained  in  the 
printed  parts  of  the  policy.  {Bryant  vs.  Paughkeepsie  Mut.  F. 
Ins.  Co.y  21  Barbour's  S.  C.  R.,  154;  DeUmguemm  vs.  Trade- 
man's  Ins.  Co.,  2  Hall,  589;  Moore  vs.  Protection  Ins.  Co.,  211 
Maine,  07;  Leggett  vs.  JEtna  Ins.  Co.,  10  Rich.  Law  Report,  {S. 
C.)  202. 

But  we  need  not  decide  these  questions,  and  do  not  propose 
now  to  express  any  opinion  concerning  them,  because  the  de- 
fendant's pleadings  do  not  allege  that  any  such  articles  were 
kept  in  the  store  when  the  policy  was  issued,  or  that  the 
plaintiffs  made  any  concealment  with  reference  thereto. 
Hence  the  jury  would  have  had  no  right  to  declare  the  policy 
▼oid,  even  if  it  had  been  proved,  that  when  it  issued,  the 
plaintiffs  kept  those  articles  and  concealed  the  fact  from  the 
defendant. 

That  part  of  the  instrnctidn  which  relates  to  the  keeping  "of 
any  of  the  above  prohibited  articles  at  the  time  of  the  fire,'* 
was  also  erroneous,  because  the  defendant's  pleadings  charg- 
ed  the  plaintiffs  with  having  kept  certain  specified  articles 
without  charging  them  with  having  kept  any  others.  The  de- 
fendant, not  being  presumed  to  know  what  prohibited  articles 
were  kept  by  the  plaintiffs,  was  not  bound  to  specify  them  in 
its  pleadings.  But  having  done  so,  specifying  some,  without 
alleging  that  any  others  were  kept  by  plaintiffs,  the  jury 
should  not  have  been  permitted  to  consider  any  except  those  « 
specified. 

The  other  instructions  we  need  not  notice.  Upon  the  re- 
torn  of  the  cause  the  defendant  should  be  permitted,  if  ic 
chooses,  to  amend  its  answer. 
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The  jadgment  iMreversedj  and  the  cause  remanded  fov  a  new 
trial,  and  other  proceedings  consistent  with  this  opinion. 


0A8B  5-^PBTITIOV  OBDIK ABT-JUNB  IS. 

Johnson  ys,  Offutt 

APPSAL  PBOM  PBAVBLIV  OIBOVIT  COVET. 

1.  A  M«Mb«r  of  th«  Itfl^l***'*  ^a  ftltoadaBM  vpon  Itfl  Mfiioa,  li  not  pririUgoA 
•faiMt  being  terred  witb  »  rammoBfl  in  a  eiTil  aotlon. 

S.  Under  wbnt  •ireamtUnoM  It  will  fornitb  gronnd  for  eentinnuiee. 

S.  Mere  ohMge  of  pbrateologj  in  rorleinf  tho  siaiatot  not  n  ivflloiont  roMoa  te 
bolioTO tb»t  the  lofitUtuo  intonded  to  obaafo  tbo law.    (1  MMtealfi  621.) 

4.  In  a  rait  by  an  indonoo  against  tbo  aoeoptor  of  a  bill  of  ozebango,  wbero  tho 
ini  part  of  tbo  bill  sned  npon  bas  boon  aoooptod,  and  proioatod  for  non-paymenly 
tbo  prodnetion  of  that  part  of  tbo  bill  it  jvrnmi/aoie  enfloiont  to  ontitlo  tbo  plaintiff 
to  a  jndfBMnt.  It  if  not  nooooBarj  to  ilo  tbo  tooond  part.  Tbo  dofondast  mdpi 
■bow  tbat  some  groand  of  dofonto  ozi«ta  wbiob  ditplaoot  tbo  j»rtiiMi/a«««  title  mado 
ont  by  ibe  plaintiff.  Bo,  wboro  tbo  notion  if  for  non-aoeeptaneo,  it  if  anfflolont  to 
prodooo  tbo  part  of  tbo  bill  protettod  for  noB*aoooptanoo.    (IS  iVfert,  206.) 

Bbck,  Gbaddook  and  Rodmaii,  for  appellant,  cited  2  Revised 
Statutes,  sec,  1  p.  110;  4  LUt.,  128;  BolUm  vs.  Martin,  1  Dallas^ 
2  Skarkie,  142;  2  GreenUqfy  150;  7  Johnson,  442. 

T.  N.  LiRDSET,  for  appellee,  cited  1  Chittjfs  Pleading,  ^pog0$ 
385;  4LiU.^  122;  Edwards  an  BiUs,  162,  163;  13  PeUrs,  §05. 

JUDGB  BULLITT  DnuTBun  nm  opibiov  op  th  ooueti 

Offutt,  the  indorsee,  sned  Johnson,  the  acceptor  of  two  bills 
of  eicbange,  in  the  franklin  circuit  court,  and  the  summons 
was  served  in  Franklin  county.  Upon  the  calling  of  the 
cause  Johnson  moved  to  quash  the  service  of  the  summons^ 
upon  proof  that  he  was  a  citizen  and  resident  of  Scott  county, 
and  representing  that  county  as  a  member  of  the  House  of 
Representatives  when  the  suit  was  brought,  and  the  summons 
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served  and  at  tUe  time  of  said  motion,  and  that  the  le^fiiaiature 
was  then  in  ee^ion.     The  motion  was  overruled. 

Johnson  then  moved  the  court  to  require  the  plaintiff  to  file 
the  second  part  ot  the  bill  of  exchange  sued  on,  the  suit  hav- 
ing been  brought  upon  the  first  part.  But  the  court  refused 
to  require  the  plaintiff  to  file  the  same  or  to  give  any  account 

of  it.  ' 

Defendant  then  moved  for  a  continuance  till  the  next  term, 
relying  upon  the  facts  above  mentioned.  That  motion  was 
overruled,  and  no  answer  having  been  filed,  judgment  was 
rendered  against  him,  from  which  he  appealed. 

In  the  case  of  Cqtlett  vik.  Mortan,  4  Littell,  122,  it  was  decided 
that  a  member  of  the  legislature  was  not  privileged  against 
being  served  with  any  procesiEi  in  a  civil  suit  not  requiring 
bail,  either  by  the  constitution  of  1799  or  the  act  of  1795.  (2 
Statute  Ijuw,  1,111.) 

The  present  constitution  is  the  same  upon  this  subject  as 
that  of  1799. 

The  act  of  1795  declared,  that  "  no  person  or  persons  shall, 
under  any  pretense,  directly  or  indirectly,  by  any  ways  or 
means  whatever,  arrest,  assault,  menace,  or  otherwise  disturb 
the  person  of  a  member,  during  his  privilege,  except  on  legal 
process  for  treason,  felony,  or  breach  ol  the  peace."  In  Cat* 
lett  vs.  Marttm  the  court  apparently  attached  some  importance 
tto  the  fact,  that  the  act  prohibited  only  a  disturbance  of  «A^ 
jaerson  of  a  member. 

The  statute  now  in  force  declares,  "  that  the  members  of  the 
general  assembly  shall,  in  no  wise,  be  disturbed  or  embarrass- 
ed in  the  great  and  important  business  of  legislation.  They 
ghall  not,  directly  or  indirectly,  by  any  ways  or  means,  be  ar- 
rested, menaced  or  otherwise  disturbed  during  the  existence  of 
their  constitutional  privilege,  axc^ept  on  legal  process  for  treas- 
on, felony,  breach  of  the  peace  or  misdemeanor."  {Revised 
Statutes,  chap.  62,  sec.  1.) 

It  is  contended  that  the  word  person  was  omitted  fVom  this 

'  statute,  in  view  of  the  decision  in  Caiktt  vs.  Mprton,  and  for 

the  purpose  of  prohibiting  anything  which  might  disturb  the 

.thoughts  or  s^itate  the.  feelings  of  a  member  attending  the 

legislature. 
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The  statute,  thas  eomtrued,  would,  daring  a  session  of  the. 
legislature,  make  it  unlawful  for  a  sheriff  to  aell  a  member's 
property  under  an  execution  previously  levied;  or  to  levy  an 
execution  6n  his  property  under  a  judgment  previously  render- 
ed; or  for  a  member's  friend  to  warn  him  of  any  pending 
misfortune ;  because  any  of  those  things  might,  to  some  ex- 
tent, divert  his  thoughts  from  his  public  duties,  and  disturb  that 
serenity  of  mind  which  is  insisted  upon  as  being  necessary  for 
their  performance. 

A  man  has  no  right  to  complain,  or  to  feel  disturbed,  be- 
cause he  is  sued  for  failing  to  perform  his  contracts.  But  it  is 
said,  that  if  a  member  can  be  sued,  he  may  be  harrassed  by 
unjust  demands;  and,  therefore,  the  object  was  to  prevent  hidi 
from  being  sued  at  all  during  his  privilege.  To  give  the  stat- 
ute that  effect,  the  court,  whenever  a  member  is  sued,  must 
take  judicial  notice  of  the  fact,  and  of  its  own  motion  dismiss 
or  continue  the  cause,  which  would  be  impossible.  The  de- 
fendant, to  take  advantage  of  his  privilege,  must  show  that  he 
is  a  member ;  and  it  can  give  him  but  little  additional  trouble 
to  prepare  an  answer,  if  he  has  a  defense,  and  an  affidavit 
that  he  cannot  prepare  for  trial  without  neglecting  his  legisla- 
tive duties  ;  or  an  affidavit  showing  that  he  has  a  defense,  but 
cannot  prepare  his  answer  without  such  neglect;  in  either  of 
which  cases  he  should  have  a  continuance.  But  if  he  has  no 
defense,  the  rendition  of  a  judgment  against  hitn  is  not,  in  our 
opinion,  such  a  disturbance  as  the  statute  was  designed  to  pro- 
hibit. The  difference  between  the  phraseology  of  this  statute, 
and  of  that  of  1705,  furnishes  no  sufficient  reason  to  believe 
that  the  legislature  intended  to  change  the  law.  {Oveifield  vs. 
Sutton,  1  Met.,  621.)  The  motion  to  quash  the  service  of  the 
summons  was  properly  overruled. 

The  only  authorities  cited  in  support  of  the  motion  requir- 
ing the  plaintiff  to  file  the  second  part  of  the  bill  of  exchange, 
are  2  Greerdeaf's  £t?.,  154 ;  2  Slarkie's  Ev.,  142,  {6th  Am.  Ed.) 
6reenleaf  refers  to  no  authority  except  Starkie,  and  Starkie 
refers  to  no  authority.  The  only  case  we  have  found  upon 
the  subject  is  that  of  Dowens  ^  Co.  vs.  Church,  13  Peters,  205, 
in  which  it  was  decided,  for  reasons  which  seem  to  uh  entirely 
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satisfactory,  and  which  we  need  not  repeat,  that  in  a  suit  by 
an  indorsee  against  an  indorser,  for  non-acoeptance  of  a  bill^ 
the  production  of  that  part  of  the  bill  which  had  been  protest- 
ed for  non-acceptance  was  prima  facie  sufficient  to  entitle  the 
plaintiff  to  a  judgment ;  and  that  it  was  matter  of  defense  on 
the  other  side,  to  show  either  that  some  other  bill  of  the  set 
had  been  presented  and  accepted,  or  paid ;  or  that  it  had  been 
presented  at  an  earlier  time,  and  dishonored  and  due  notice 
had  not  been  given ;  or  that  another  person  is  the  proper  hold- 
er, and  has  given  notice  of  his  title  to  the  party  sued ;  or  that 
some  other  ground  of  defense  exists,  which  displaces  X\it  prima 
facie  title  made  out  by  the  plaintiff.  ^  The  same  principled  ap- 
plies in  a  suit  by  an  indorsee  against  the  acceptor,  where,  as 
in  this  case,  the  part  of  the  bill  sued  upon  has  been  accepted. 
The  judgment  is  affirmed. 


CASB  »— PETITION  EQUITT-JUNB  18. 

Applegate  &  Co.  vs.  Murrill  et  aL 

APPIAL  VROK  TBI  B04>n  OIBOVIT  OOVBT. 

See  the  opinion  for  a  i Utement  of  fecti  in  thie  omo  ft^jadged  tvfloient  to  bring  it 
within  the  operation  of  the  act  of  1856,  prohibiting  ealei,  ko  ,  made  by  debtors  in 
contemplation  of  ineolTenoy,  and  with  the  deeign  to  prefer  one  or  moie  orediton  to 
the  ezolaeion  in  whole  or  In  part  of  otheri . 

JUDGB  BULLITT  DiLiTinn  tbb  opihiob  of  tbb  oovbt: 

Murrill,  and  other  creditors  of  Applegate,  sued  him  and 
others  on  the  10th  March,  1859,  alleging,  in  substance,  that  he, 
with  the  aid  of  Maddox,  had  sold  a  part  of  his  property,  with- 
in six  months  past,  in  contemfSlation  of  insolvency,  and  with 
the  intent  to  prefer  one  or  more  of  his  creditors  to  the  exclu- 
sion, in  whole  or  in   part,  of  the   plaintiffs   and  others,  and 
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praying  that  his  property  might  be  subjected  to  the  paymest 
of  his  debts  pro  raia^  according  to  the  provisions  of  the  act  of 
1856.     {Session  acts,  1855-6,  vol.  1,  page  107.) 

Applegate  and  Maddox  denied  that  at  the  time  of  the  sales 
complained  of,  either  of  them  knew  or  believed  that  Apple- 
gate  was  insolvent,  and  say  they  believed  he  would  be  able  to 
pay  all  his  debts,  and  that  said  sales  were  made  to  wind  up 
his  business,  and  pay  his  debts,  and  not  to  prefer  any  credit- 
or, nor  in  contemplation  of  insolvency.  A  judgment  in  ac- 
cordance with  the  prayer  of  the  petition*  was  rendered  by  the 
court  below,  from  which  Applegate  and  Maddox  .took  this 
appeal. 

The  following  facts  appear:  On  the  7th  March,  1859,  Apple- 
gate,  who  was  a  retail  grocer  in  Georgetown,  executed  a 
power  of  attorney,  authorizing  Maddox,  his  father-in-law,  to 
sell  his  property  of  every  description,  collect  debts  due  to  him, 
pay  debts  owing  by  him,  and  transact  and  perform  all  his 
business  of  every  kind.  Applegate  then  owed  Maddox  about 
$2,000,  and  owed  about  $3,000  for  which  Maddox  was  his 
surety,  and  other  debts  to  the  amoimt  of  about  $5,000,  making 
in  all  over  $10,000,  for  a  considerable  part  of  which  suits 
were  pending  against  him ;  and  his  property,  (consisting  of  a 
dwelling-house,  furniture,  and  interest  in  several  slaves,  mer- 
chandise, and  choses  in  action,)  was  not  worth  more  than 
about  $4,000.  Maddox  promptly  commenced  collecting  the 
debts,  and  selling  the  merchandise  by  private  and  public  sale, 
and  80  continued  until  this  suit  was  brought.  It  appears  that 
several  notes,  given  by  purchasers  of  the  merchandise,  were 
taken  by  Maddox,  payable  to  his  individual  order,  and  it  does 
not  appear  that  any  of  the  notes  for  merchhndise  were  made 
payable  to  Applegate.  A  clerk  employed  to  aid  in  selling  the 
merchandise  testifies,  that  he  was  instructed  by  Maddox  not  to 
let  any  of  the  purchasers  set  off  their  claims  on  Applegate 
against  their  debts  for  merchandise,  and  that  three  creditors 
who  applied  for  such  offsets,  were  refused.  An  attorney,  rep- 
resenting two  other  creditors,  applied  to  Maddox  to  know 
whether  the  proceeds  of  the  property  would  be  applied  to  Ap- 
plegate's  debts  pro  rata^  and  Maddox  replied  that  he  had  no 
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MMwer  to  mttke.  Another  creditor,  who  called  on  Maddox 
daring  the  progress  of  the  sale,  was  told  by  him  that  he 
should  be  paid;  that  be  (Maddox,)  thought  there  was  enough 
to  pay  all.  All  the  money  obtained  by  Maddox  by  selling  the 
merchandise  and  collecting  the  debts  due  to  Applegate,  was 
applied  by  him  to  the  payment  of  debts  for  which  he  was  Ap- 
plegate's  surety.  Applegate  was  in  bad  health,  and  unable  to 
attend  regularly  to  business,  though  he  was  not  confined  to 
his  house,  and  was  at  the  store  occasionally  during  the  pro- 
gress of  the  sale  by  Maddox. 

In  our  opinion  the  condition  of  Applegate's  health,  and  of 
his  pecuniary  affairs,  rendered  it  advisable  for  him  to  close  his 
mercantile  business,  and  the  employment  of  an  agent  for  that 
purpose  would  have  been  proper  and  perhaps  necessary.  But 
Maddox  was  not  employed  merely  for  that  purpose. 

The  power  of  attorney,  in  efiect,  authorized  Maddox  to  pay 
9Uch  of  Applegate's  debts  as  he  might  choose.  That  he 
would  pay  those  due  to  himself,  or  for  which  he  was  liable  as 
surety,  was  a  result  so  natural  that  it  must  have  been  contem- 
plated by  Applegate.  That  this  was  contemplated  by  both  of 
them  seems  evident  from  their  conduct,  a^  there  is  no  reason 
to  doubt  that  Maddox's  application  ot  all  the  money  realized, 
to  the  debts  for  which  he  was  bound  as  surety,  and  his  refusal 
to  pay  or  to  allow  anything  to  other  creditors,  met  Applegate's 
approval. 

In  view  of  the  limited  circle  of  Applegate's  business,  of  the 
excess  of  his  liabilities  over  his  assets,  and  of  the  suits  against 
him,  he  mu9t  be  regarded  as  having  known  that  he  was  insol- 
vent when  he  executed  the  power  of  attorney.  The  statute 
would  be  of  little  value  to  creditors,  if  the  oourte  should  re- 
quire them  to  produce  stronger  evidence  than  the  facts  above 
mentioned,  in  order  to  prove  a  debtor's  knowledge  of  his  in- 
solvency. 

Our  opinion  is,  that  Applegate's  sales,  through  Maddox  as 
his  attorney,  were  made  by  him  in  contemplation  of  insolven- 
cy, and  with  the  intent  to  prefer  Maddox,  and  those  to  whom 
he  was  bound  as  surety,  over  the  other  creditors. 

Wherefore  the  judgment  is  affirmed. 
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Dongfaertj)  Ae.  tb.  Dougherty,  ke, 
OASB  7— APMAL  IN  WILL  OASB-^UNB  14. 

Doughertj,  &c.  vs.  Doughertj,  &c. 

APPEAL  FBOM  FB4IIKLIH    OIBOUIT  COUBT. 

1.  "At  I  intend  starting  in  a  few  days  to  the  State  of  Missonri,  and  should  any- 
thing  happett  that  I  ehoiild  not  return  alire,  ay  wish  is,  that  all  of  nsy  land/'  &^, 
[going  on  to  deyise  an  estate.]  The  author  of  the  paper  made  the  eontemplated 
trip,  returned  to  Kentucky  and  died.  Held,  that  the  instrument  is  contingent  and 
inoperatiTe  as  a  will. 

2.  See  opinion  for  the  suhsequent  acts,  parol  and  written  deolarationt  of  the  do- 
eedent,  held  not  suffieient  to  establish  a  re-ezeoution  or  republication  of  the  instm- 
meni  as  a  will. 

S.    Quere.    Can  a  contingent  will,  after  the  happening  of  the  OTent  which  was  U> 
terainate  it«  offeot,  be  roTiTed  by  any  kind  of  a  re-exeeution  which  would  giTe  it  the 
*  force  of  a  will? 

4.  The  case  of  Maxwell's  will,  (3  Metcalfe,  101,)  cited  and  approTod. 

A.  J.  Jambs,  for  appellants,  cited  1  Williams  on  Executors,  89, 
90,  169,  170,  171,  172,  154;  2  Met.,  364;  2  Jarman  on  Wills, 
743;  1  /*.,  78  and  note. 

John  Rodman  on  same  side,  cited  3  PhUlemon^s  Rep,,  397;  1 
Yesey,  190;  2  Met,,  367. 

James  Harlan,  Sr.,  and  James  Harlan,  Jr.,  for  appellees, 
cited  7  Dana,  94;  1  Yesey,  Sr,,  190;  2  Watts  ^  Sergeant,  145;  3 
Met.,  1 11;  J 4  Grattan,  332, 

T.  N.  LiNDSEY,  on  same  side,  cited  I  Vesey,  Sr.,  190;  2  Watts 
4-  Serg.,  145;  6  Vesey,  608;  1  Williams  on  Executors,  153;  3 
Mel.,  101;  2  Kev.  Statutes,  458. 

OHIBF  JUSTICE  STITE3  dbliyirbd  thb  opinion  of  thi  coubt: 

A  paper  offered  for  probate,  as  the  last  will  of  James 
Dougherty,  dec'd,  having  been  rejected  by  the  county  and  cir- 
cuit court  of  Franklin,  is  brought  before  ua  by  appeal  from 
the  latter  tribunal,  and  the  only  question  to  be  considered  is, 
whether  said  paper  should  have  been  admitted  as  a  valid  will. 

Two  objections  are  taken  to  the  paper  as  a  will.  First, 
That  it  was  not  published  and  authenticated  in  the  manner 
prescribed  by  law;  and  Second.  If  so  published  and  authen- 
ticated, that  the  testator  was  disqualified,  by  reason  of  men- 
tal incapacity,  from  making  a  will. 
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The  paper  in  qaestion  beara  date  October  4,  1857,  and  is 
wholly  in  the  handwriting  of  the  decedent.  It  begins  in  the 
usual  form,  and  furnishes  the  reason  for  making  it  as  follows: 

**  In  the  name  of  God,  amen.  I,  James  Dougherty,  of  the 
county  of  Franklin,  and  State  of  Kentucky,  hath  this  day 
,  made  this  my  last  will  and  testament,  as  1  intend  starting  in  a  few 
days  to  the  Slate  oj  Missouri^  and  should  anything  uappsn  that  I 
shmdd  not  return  alivs  my  wish  is,  that  all  of  my  land  and  ne* 
groes,  and  all  I  leave  behind  me,  after  paying  my  just  debts, 
be  kept  in  the  hands  of  the  Bishop  of  the  Diocese  of  Scott 
county,  as  trustee,"  &c. 

The  decedent  made  the  contemplated  trip  to  Missouri,  re- 
turned home,  and  died  in  December,  1861. 

In  our  judgment  the  foregoing  language  used  by  the  dece- 
dent in  the  outset  of  the  paper,  being  unmodified  and  unre- 
stricted by  other  words  or  expressions  in  the  subsequent  or  re- 
maining portions  of  the  instrument,  brings  it  directly  within 
that  class  of  instruments  de  ominated  "contingent"  wills,  and 
intended  to  take  effect  upon  the  happening  or  not  happening 
of  a  certain  event. 

The  words  in  relation  to  the  trip  to  Missouri  contain  two 
ideas :  the  one  a  reason  for  making  a  will,  and  the  other  the 
condition  upon  which  the  paper  is   to  take  effect  as  a  will. 

The  expression  "as  I  intend  starting  in  a  few  days  to  the 
State  of  Missouri,"  refers  to  the  contemplated  trip  as  the  rea- 
son for  the  making  the  will ;  and  the  remainder  of  the  lan- 
guage, "and  should  anything  happen  that  I  should  not  return 
alive,  my  wish  is,"  &c.,  makes,  in  unequivocal  terms,  a  con- 
tingency or  condition  upon  which  the  paper  was  to  operate  as 
his  will. 

The  case  of  Maxwell's  will,  decided  at  the  Summer  term, 
1860,  (3  Metcalfe  Ky.  Rep.^  101,)  is  directly  in  point  in  support 
of  this  construction,  and  the  authorities  there  referred  to  apply 
with  equal  force  here. 

The  decedent  having,  as  we  have  seen,  returned  trom  Mis- 
souri alive,  and  the  paper  thereby  becoming  inoperative  as  a 
will,  the  next  inquiry  is,  whether  the  evidence  relied  on  by  ap- 
pellants shows  a  re-execution  or  republication  in  the  mode 
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required  by  the  Revised  Statates.     (2  volume  Stanton^s  edition^ 
pages  458,  459,  460.) 

It  19  conclasively  shown,  that  a  short  time  before  his  death 
the  decedent  repeatedly  declared  the  paper  in  question  to  be 
his  will,  and  Mr.  Lancaster,  a  minister  of  the  gospel,  proves 
that  the  decedent,  upon  an  occasion  when  he  was  called  in  to 
see  him,  handed  to  him  the  paper,  and  desired  him  to  have  it 
recorded  as  his  will,  and  at  the  same  time  handed  to  him  three 
other  papers,  two  of  which  were  notes,  dated  Oct.  5,  1857, 
ad^fressed  to  Lancaster,  touching  the  instrument  now  in  ques- 
tion, and  the  other  a  testamentary  paper  bearing  date  May, 
1856.  % 

The  notes  were  as  follows: 

"Franklin  County,  Ky.,  Oct.  5,  1857. 
Rev.  JamIss  M.  Lancaster: 

Dear  Sir — I  wish  you  to  have  the  enclosed  document  record- 
ed as  it  is  written,  if  it  should  be  the  will  of  God  that  I 
should  die  before  I  return  home  again.  The  enclosed  is  my 
last  will  and  testament,  worded  by  me. 

Yours  respectfully, 

JAMES  DOUGHERTY." 

"Franklin  County,  Oct.  5,  1857. 
Rbv.  Jambs  M.  Lancaster: 

Dear  Sir — I  wish  you  to  examine  these  documents  that  are 
enclosed.  My  preference  is  for  the  last  one,  if  it  is  according 
to  law,  to  have  it  recorded,  if  it  is  not,  have  the  other  record- 
ed. You  understand  my  wish  is  the  last  one  written.  Yoa 
can  get  the  cost  out  of  my  estate,  or  my  brothers,  for  record- 
ing and  attention.  Yours  respectfully, 

JAMES  DOUGHERTY.^* 

The  three  papers  mentioned,  together  with  that  now  in 
question,  were  all  enclosed  in  an  envelope  together,  which 
was  addressed  to  Lancaster.  The  notes  bear  date  the  day 
after  the  execution  of  the  paper  in  contest,  and  evidently  refer 
to  the  two  wills  or  papers  purporting  to  be  such.  They  seem 
to  have  been  written  and  addressed  to  Lancaster  before  the 
decedent  left  for  Missouri,  in  18r)7,  but  never  delivered  until 
just  before  his  death.    They  bear  the  same  date,  relate  to  the 
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same  subject  matter,  and  must  therefore  be  treated  as  one, 
especially  as  they  were  enclosed  in  one  envelope,  and  ad- 
dressed to  one  and  the  same  person.  These  facts,  with  other 
evidence  of  the  parol  declarations  of  the  decedent,  leave  no 
room  to  doubt  that  he  desired  his  property  to  go  in  the  manner 
indicated  by  the  paper  before  us.  But  such  desire,  however 
apparent,  can,  in  a  legal  sense,  avail  nothing,  unless  manifest- 
ed in  the  mode  prescribed  by  law,  which,  in  our  opinion,  has 
not  been  done  in  this  case. 

In  the  case  of  Maxwell's  will,  suprUyit  was  doubted  whether 
under  the  law,  a  contingent  will,  after  the  happening  o(  the 
event  which  was  to  terminate  its  effect,  could  ever  be  revived 
by  any  kind  of  re-execution  which  would  give  it  the  force  of 
a  will ;  because,  as  was  said,  "it  would  seem  that  an  act 
which  would  give  vitality  and  effect  to  the  disposing  part  of 
the  writing,  would  be  the  making  of  a  new  will,  which  must 
be  made  and  published  in  accordance  with  the  jequirements  of 
the  statute,  in  which  case  it  would  be  the  new  instrument 
which  would  be  probated,  and  not  the  one  in  which  the  testa- 
mentary disposition  was  originally  contained." 

Upon  this  hypothesis,  it  was  said  that  the  eleventh  section 
of  the  statute,  supra,  and  the  rule  in  regard  to  the  re-execu- 
tion of  revoked  wills,  would  not  apply  to  contingent  wills. 
But  upoa  the  assumption  that  the  evidence  in  that  case  did 
show,  on  the  part  of  the  decedent,  an  intention  and  desire  to 
revoke  the  contingency  contained  in  the  paper  offered  for  pro- 
bate, the  court  held  that  it  should  not  be  admitted  to  probate 
as  a  re- executed  will,  because  the  re- execution  could  not  be 
established  by  evidence  of  parol  declarations  made  by  the  de- 
cedent in  relation  to  the  paper,  but  only  in  the  mode  pre- 
0cri!>ed  by  the  law,  which  declares,  that  "no  will  or  codicil,  or 
any  part  thereof,  which  shall  be  in  any  manner  revoked,  shall, 
after  being  revoked,  be  revived  otherwise  than  by  re  execu- 
tion thereof,  or  by  a  codicil  executed  in  the  manner  hereinbe- 
fore required,  and  then  only  to  the  extent  to  which  an  inten- 
tion to  revive  the  same  is  shown."  The  manner  in  which  a 
codicil  is  required  to  be  executed  is  the  same  prescribed  for 
the  execution  of  wills.  (See  sees,  5,  10.  11,  Rev.  Stat,^  Stan- 
Urn  Ed.f  2  vo/.,  pages  458,  459.) 
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It  is  not  pretended  here  that  there  was  any  re-execution  of 
the  paper,  as  a  will,  by  writing  prepared  and  signed  by  the 
decedent,  after  his  return  from  Missouri ;  nor  that  he  acknowl- 
edged the  same  in  the  presence  of  two  witnesses,  who  sub- 
scribed their  names  as  required  by  sec.  5  of  the  statute,  supra. 
But  it  is  contended  that  his  acts,  already  stated,  and  his  dec- 
larations to  Lancaster,  amount  to  a  re  execution  within  the 
meaning  of  the  law.  To  this  it  may  be  replied,  that  there  is 
nothing  in  this  case  to  distinguish  it  from  the  Maxwell  case, 
supra,  except  the  delivery  of  the  paper  and  accompanying 
notes  by  the  decedent  to  the  witness,  with  the  declaration  that 
the  paper  was  his  will.  These  facts  do  not  relieve  it  from  the 
operation  of  the  rule  settled  in  that  case,  because  they  can,  in 
no  sense,  be  deemed  more  than  the  parol  declarations  of  the 
decedent.  The  notes  were  written  prior  to  his  Missouri  trip, 
and  when  considered  together,  as  they  must  be,  only  furnish 
further  evidence  of  the  contingent  character  of  the  paper  in 
question.  If  they  could,  for  any  purpose,  be  regarded  as 
parts  of  the  paper,  they  do  not,  at  all,  conflict  with  the  contin- 
gency upon  which  the  same  was  to  become  a  will,  and  would 
therefore,  furnish  no  ground  for  exempting  it  from  the  opera- 
tion of  the  law  requiring  a  re-execution  of  the  same.  But 
they  cannot  be  so  considered,  and  must  be  treated  simply  as  a 
part  of  the  declarations  made  by  the  decedent  outside  the 
paper  sought  to  be  set  up  as  a  will. 

The  case  of  Maxwell,  and  the  authorities  there  cited,  in  our 
Qpinion>  are  conclusive  against  the  appellants  in  this  case,  and 
upon  that  authority,  and  for  the  reasons  stated,  the  judgment 
of  the  circuit  court  is  approved. 

This  conclusion  renders  it  unnecessary  to  notice  the  objec- 
tion as  to  the  want  of  capacity  of  the  decedent  to  make  a  will. 

Judgment  cffirmed. 
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IgSiml  Bondurant  vs.  Appersoa 

,    AFPIAL  FBOM  TBI  OLABKI  OIBOVIT  OOVBT. 

1.  Ajadgmeot  oannot  be  final  merely, beoaate  it  deeides  lome  qsetiion  of  law  or 
fact,  reUtiag  even  to  final  relief,  nor  merely  booaase  it  deoides  what  are  the  riglitt 
of  the  parties  as  to  snob  relief. 

2.  A  jadgaent  to  be  final  mnst  not  inerelT  dedde  that  one  of  the  parties  is  onti- 
tUd  to  relief  of  a  final  eharacter,  bat  nnst  giTO.that  relief  hj  its  own  foroe,  or  b« 
onforeeable  for  that  pnrpose  without  ftirtber  aotion  by  the  oonrt  or  by  prooess  for 
oon  tempt. 

3.  See  the  opinion  for  a  disonssion  of  the  <|aeation  wpr^t  *^^  oitatien  of  anthoritien. 

T.  P.  Hazblriqo,  for  appellant. 
R.  Appbrson,  for  appellee. 

JUDGES  BULLITT,  nnLiTBBin  tbb  ormxoir  or  thb  ooubt: 

In  a  sail  against  the  Lexington  and  Big  Sandy  railroad 
company,  a  controversy  arose,  upon  cross-petitions,  between 
the  appellant  ar^d  appellee,  concerning  their  mutual  rights  and 
liabiiities  growing  out  of  sundry  notes  and  bills  of  exchange 
alleged  to  have  been  executed  by  them,  to  raise  money  for  the 
use  of  said  company,  Bondurant  contending  that,  as  between 
him  and  Apperson,  the  latter  is  liable  for  the  full  amount  of 
said  notes  and  bills;  Apperson  contending  that,  as  between 
them,  Bondurant  is  liable  for  half  of  said  amount. 

Upon  this  branch  of  the  case  a  judgment  was  rendered,  ill 
which  the  circuit  judge,  after  arguing  the  facts  and  law  of  the 
.  case,  declared:  **I  am  of  opinion,  therefore,  that  upon  all  those 
bills  where  Bondurant  was  an  original  party,  whether  as  draw- 
er or  endori^er,  he  must  share  equally  the  loss  with  Apperson, 
and  such  is  the  judgment  of  the  court  upon  the  question  sub- 
mitted." 

From  that  judgment  Bondurant  took  this  appeal. 

The  fir;st  question  is,  whether  or  not  the  judgment  isJlnaL 

Doubts  among  intelligent  members  of  the  bar,  as  shown 
in  this  and  other  cases  lately  before  us,  as  to  what  constitute! 
a  final  judgment,  and  as  to  the  principle  upon  which  that  que»- 
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tion  depends,  have  led  us  to  examine  the  subject,  in  this  case, 
more  fully  than  might  otherwise  have  seemed  necessary. 

It  has  been  c^aid  that  a  decree  **  which  decides  upon  and  set- 
tles the  rights  of  the  parties  to  any  particular  matter,  is  so  far 
final."  (Banton  Sf  Co.  v$.  CampbeWs  heirs,  2  Dana,  421.)  That 
is  no  doubt  true,  provided  the  thing  settled  is  of  a  final  as  dis- 
tinguished from  an  interlocutory  character;  but  that  does  not 
solve  the  chief  difliculty  presented  in  such  cases,  which  is  to 
ascertain  whether  or  not  the  judgment  does  "decide  upon  and 
settle"  any  particular  matter.  In  the  case  before  us,  the  judg- 
ment decides  upon  the  appellee^s  right  to  contribution,  but 
does  it  settle  that  matter? 

The  character  of  a  judgment,  as  to  finality,  appeal's  some- 
times to  have  been  regarded  as  depending  upon  the  question, 
whether  an  execution  or  other  process  could  issue  upon  it. 
That,  clearly,  is  not  a  true  test.  A  judgment  may  take  effect 
by  its  own  farce  and  be  final,  though  no  process  can  issue 
upon  it.  For  example,  a  judgmlsnt  confirming  acomnussion- 
er's  deed,  and  a  judgment  dismissing  a  suit,  even  without 
costs. 

It  has  been  frequently  said,  that  a  judgment  is  not  final,  un- 
less it  can  be  enforced  without  further  action  by  the  court.  It 
is  clear,  however,  that  a  judgment,  ordering  the  defendant  to 
execute  a  conveyance  to  the  plaintiff*,  is  final.  {Larue  vs.  La- 
me, 2  Litl.,  258;  Watson  vs.  T/iomas,  LUt.  Sel.  Cases,  248.>  Yet 
such  a  ju'dgment  cannot  be  enforced  except  by  process  for 
contempt,  which  cannot  issue  without  farther  action  by  the 
court. 

It  is  certain,  however,  that  a  judgment  cannot  be  final 
merely  because  it  decides  some  question  of  law  or  fact  relat- 
ing even  to  final  relief,  nor  merely  because  it  decides  what  are 
the  rights  of  the  parties  as  to  such  relief.  (Jameson  vs.  Mostly,  4 
Mon.,  414;  Phillips  Sf  Co.  vs,  Alcorn^  4  /.  J.  Mar.,  38;  Craig  vs* 
McBride^s  heirs,  9  8.  Mim.,  9;  Portiuood,  vs.Outon,  1  B.  Mon.^ 
149;  Mitchell  vs.  Cloyd,  Mss.  Opin.,  February  1854.)  Those 
cases  furnish  various  illustrations,  proving  that  a  judgn»ent 
may  decide  every  question  of  law  and  fact,  and  what  are  the 
rights  of  the  parties  to  everything  involved  in   a  suit,  without 
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being  final  to  any  extent.  In  each  of  them  the  judgment  was 
held  to  be  not  final,  because  it  could  not  be  enforced,  to  the 
extent  of  giving  the  final  relief  contemplated  by  it,  without 
further  action  by  the  court. 

The  rale  adopted  in  those  cases  is  forcibly  illustrated  by  the 
decisions  in  New  Yorlc,  and  in  this  State,  as  to  nisi  decrees  in 
suits  to  foreclose  mortgages.  We  understand  that  in  New 
York  the  nuti  decree  directs  a  payment  of  the  mortgage  maney 
to  a  commissioDer,  and  directs  him,  if  it  should  not  be  paid, 
to  sell  the  property;  no  further  action  by  the  court  is  needed 
to  effect  a  sale,  and  consequently  such  decrees  in  New  York 
are  held  to  be  final.  But  in  this  State  a  nisi  decree  is  interloc- 
utory, because  the  relief  contemplated  by  it — viz:  a  sale  of 
the  property — cannot  be  obtained  without  further  action  by 
the  court;'  if  the  defendant  should  deny  the  execution  of  the 
mortgage  and  plead  payment  of  the  debt,  and  the  court  in  its 
nisi  decree  should  decide  those  questions  against  him,  still  the 
decree  would  be  merely  interlocutory. 

Judgments  enforceable  by  process  for  contempt  form  the 
only  exception  we  are  aware  of  to  the  above  mentioned  rule. 

The  following  rule  seems  to  be  deducible  from  the  authori- 
ties, viz:  that  a  judgment,  to  be  final,  must  not  merely  decide 
that  one  of  the  parties  is  entitled  to  relief  of  a  final  character, 
but  must  give  that  relief  by  its  own  force,  or  be  enforcea- 
ble for  that  purpose  without  further  action  by  the  court  or  by 
process  for  contempt. 

In  a  ca$e  recently  considered  by  us  the  case  of  Banton  ^ 
Co,  vs.  CampbeIVs  heirs,  supra,  was  cited  as  maintaining  a  dif- 
ferent doctrine  from  the  one  here  stated.  We  do  not,  how- 
ever, so  regard  it.  That  was  a  suit  between  heirs  for  parti- 
tion and  distribution  of  an  estate.  The  court  rendered  a  de- 
cree, that  eight  of  the  heirs  were  entitled  to  the  land  left  by 
the  decedent,  and  appointed  commissioners  to  allot  it  to  them; 
and  another  decree,  that  all  the  heirs  were  entitled  to  distri- 
bution of  the  personalty,  and  appointed  commissioners  to  as- 
certain how  much  each  had  received,  and  then  to  make  just 
and  equal  distribution  among  them  all.  We  presume  that  this 
court,  in  pronouncing  those  decrees  final,  regarded  them  as 
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authorising  the  commissionera  not  merely  to  report  to  the 
coart  a  proposed  allotment  and  distribution,  but  to  make  the 
allotment  and  distribution  without  further  action  by  the  coorl. 
Thus  viewed,  those  decrees  were  clearly  final.  If  viewed 
otherwise,  the  decision,  that  they  were  tina),  is  inconsistent 
with  the  other  cases  previously  cited,  and  also  with  that  Of 
THangnon  vs.  Peebles^  6  Dana,  3S9,  which  was  a  suit  for  land^to 
which  the  complainant  asserted  an  equitable  title;  and  a  de- 
cree sustaining  his  claim,  and  ordering  the  defendants  to  con- 
vey the  legal  title  to  him,  was  held  to  be  not  final,  becaaset 
from  its  peculiar  phraseology,  it  was  regarded  as  merely  con- 
templating that  the  defendants  should  prepare  and  produce 
the  deed  for  the  action  of  the  court  at  its  next  term.       , 

The  judgment  appealed  from  in  this  case  is  not  final,  be- 
cause it  contains  nothing  more  than  a  decision  as  to  the  right 
of  the  parties.  It  gave  no  relief  to  the  appellee,  nor  can  he 
get  any  relief  upon  it  by  any  sort  of  process. 

Wherefore  the  appeal  is  dismissed. 


I  eASK  S^PITITIOK  BQUITT.*-JUNB  SS. 

Yeaker'ft  heirs  vs.  Yeaker's  heira 

AmAt.  rSOM  T»  WOODFOSa  OttOOU  CM>1BT« . 

1.  As  Alien  esfiBOt  Inberit  Und  In  tblt  SUt«.    (ffardih  6f;  1  Mett  IS7;)    BUa** 
•n«n  firittad,  retlding  in  tblt  Stele  twe  yentSyis  eaUtled  to  reeeive,  hoH  nnd  patswf 
right  tA  l&nd  within  the  Common wonlth  dnring  the  oontinnnnee  of  hie  meidene^nltet 
that  period.    (1  iitaiut§  Law,  112;  1  EetUed  Statmitt,  SS9.) 

1.  Trantiee  tnke  effeot,  ne  to  the  fOTernmenta  mnklngthem,  from  the  dste  ef  their 
aeeoiUn,  mnleeerthey  eetflnin  etipnlntiont  lo  the  eontmrj.  Bnt  in  regnrd  t*  Ia4^ 
▼idonl  righta  the  rnle  ie  thnt  the  mtiaoation  of  the  treetj  mnst  be  deemed  ite  dnte. 

S.  Bj  the  oonttitution  of  the  United  States  where  n  treety,  made  under  the  nn* 
tlMirily  of  the  United  Statof ,  eonfliote  with  n  lew  ot  the  Btnte,  the  Uw  mnei  glr# 
vny  to  the  ejcteni  of  lit  eenSiet  with  tneh  trentj. 

4.  It  if  n  wieU  fettled  rale  that  whete  n  fitete  law  if  deemed  ineenf titntioanl|  h»» 
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M«M  opposed  to  ibo  oontiitrntioiii  lowi  and  troatios  of  tho  federal  goTeravonty  it  U 
•bIj  void  to  far  at  it  oontraTenet  the  eonetitutioD,  lawi  or  treatiei. 

b,  Wheroj  bj  a  treaty  witb  a  foreign  nation,  foreigneri  are  allowed  tbree  yearf 
within  whieh  to  olaim  real  eitate  eoming  to  them  in  tbia  State  hj  deviae  or  deiccn^ 
iMi  to  make  diipoaltion  thereofi  thej  must  aieert  their  right  within  that  pcrtodi  bo- 
•avie  there  is  nothing  forbidding  the  State  legtf  latidn  which  denies  the  right  to  thai 
•lass  of  persons  after  that  time — the  State  law  being  so  far  affected  by  the  treaty  at 
40'  beeome  iaoperatlTO  for  that  period  but  no  fni^her. 

i.  See  the  opinion  as  to  the  scopoi  eonstruetion  and  effect  of  certain  treaty  stipv- 
lations  between  the  United  States  and  the  Swiss  Confederation  in  relation  to  th« 
qnesiion  of  the  right  of  citizens  of  Switierland  to  acquire  or  hold  by  dovise  or  do- 
went  an  interest  in  real  estate  or  its  proceeds  in  Kentncky. 

Gro.  B.  Kinkead,  For  appellants. 
M.  C.  Johnson,  Tor  appellees. 

CHIBF  JUSTICE  8TITE8  dblitibbd  thb  orivioN  of  tbb  oovbt: 

Peter  Yeaker,  a  native  of  Switzerland,  many  years  ago  re- 
nioved  to,  and  became  a  naturalized  citizen  of,  the  United 
States.  He  died  in  Woodford  county  in  this  State,  in  July 
1853,  the  owner  of  a  considerable  estate  in  said  county,  con- 
sisting of  land,  slaves  and  personalty.  He  left  a  widow,  a 
native  of  thid  country,  but  no  children,  and  all  of  his  kindred, 
at  the  time  of  his  death,  were,  and  so  far  as  the  record  shows, 
continue  to  be  foreigners  and  citizens  of  Switzerland. 

In  1850  proceedings  were  commenced  for  a  sale  and  distri- 
bution  of  the  estate  between  the  widow  and  kindred  of  the 
intestate,  and  the  circuit  judge,  having  decided  that  the  latter 
were  not  entitled  to  any  part  of  the  realty,  they  have  prose- 
cuted this  appeal. 

At  common  law  an  alien  could  not  inherit  land,  and  such 
has  been  and  is  still  the  law  in  Kentucky,  except  so  far  as  it 
has  been  modified  by  statute.  It  was  determined  at  an  early 
day  by  this  court  that  aliens  could  not  inherit  land  in  this 
State,  (tficfi^  vs.  Warnick,  Hardin,  61;  WhiU  v$.  White,  3 
Met.  187.) 

l)y  an  act  of  1800  (Morchead  ^  Brmm^s  Digest^  1  vcl.  112)— an 
alien  friend,  residing  in  this  State  two  years,  was  entitled  to 
receive,  hold  and  pass  any  right  to  land  within  the  common- 
wealth,  durinir  the  continuance  of  his  residence  after  that 
period;  and  this  provision  was  substantially  embodied  in  tho 
Retiscd  Statutes.   (1  vd  Stanton,  289).   But  as  neither  of  np- 
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pellants  were  residents  of  Kentucky  at  the  time  of  YeakeAi 
death,  no  benefit  accraed  to  them  under  this  statute. 

Indeed  it  is  admitted  that,  unless  they  can  claim  under  ce^ 
tain  treaty  regulations  between  the  foreign  State,  of  which 
they  are  citizens,  and  the  United  States,  the  judgment  of  &• 
circuit  court,  declaring  the  widow  entitled  to  the  land,  cannot 
be  disturbed.  And  it  therefore  becomes  necessary  to  consider 
and  determine  the  scope  and  effect  of  the  treaties  relied  on. 

The  first  treaty  between  the  United  States  and  the  Swis0 
Confederation,  to  which  we  have  been  referred,  was  ratified' 
on  the  3d  May,  1848,  and  is  found  ia  the  United  States  Stat* 
utes  at  large  for  that  year. 

Among  other  stipulations  it  contains  the  following: 

"Article  2. — If,  by  the  death  of  a  person  owning  real  prop* 
erty  in  the  Territory  of  one  of  the  high  contracting  parties^ 
such  property  should  descend  either  by  the  laws  of  the  coun* 
try,  or  by  testamentary  disposition  to  a  citizen  of  the  other 
party,  who,  on  account  of  his  being  an  alien,  could  not  be  per* 
mitted  to  retain  the  actual  posse  sion  of  such  property,  a.  term 
of  not  less  than  Viree  years  shall  be  allowed  to  him  to  di^po^e  of 
such  property,  and  to  collect  and  withdraw  the  proceeds  there* 
of,  without  paying  to  the  government  any  other  charges  than^ 
those,  which  in  a  similar  case,  would  be  paid  by  an  inhabitant 
of  the  country  in  which  such  real  property  may  be  situated.'* 

By  the  3d  article  it  is  provided  that  said  treaty  shall  remain  * 
in  force  for  twelve  years  from  its  date,  and  further,  until  the 
end  of  twelve   months   after  either  government  shall   hav0 
given  notice  of  its  intention  to  terminate  the  same. 

The  second  treaty  seems  to  have  been  signed  in  November^ 
1850,   but   was   not  rati Ked   until  November,   1855.     (17.    & 
Statutes  at  large  1855.)     The  oflicial  proclamation  of  the  Pres* 
ident,  making  it  public,  as  a  law,  speaks  thus  of  the  treaty,  the 
period  of  its  execution  and  the  amendments  to  the  same: 

*' Whereas,  a  general  convention  of  friendship,  reciprocal  ' 
establishment;*,  commerce  and  for  the  surrender  o(  fugitive  ' 
criminals, '  between  the  United  States  of  America  and  the- 
Swi.xs  Confedetation,  was  concluded  and  signed  by  their  re*  ^ 
spective  plenipotentiaries  in  the  city,  of  Berne  on  the  ^5th  day  - 
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of  November^  1850;  which  oonvention  aa  subsequently  amended 
by  cotnpeteot  authoritiea  of  the  respective  governmenUi,  aod 
being  in  the  Engrub  and  French  language,  is  word  for  word  as 
fplloWH,*'  &c. 

'  The  atipulatioiiA  of  this  treaty  in  regard  to  the  subject  now 
%nder  consideration  read  thus: 

'' Aeticub  5.  The  citizend  of  each  one  of  the  eontracting  par- 
ties, shall  have  power  to  ditipose  of  their  personal  property 
^'ithin  the  jurisdiction  of  the  other  by  sale,  testament*  dona- 
tion or  in  other  manner;  and  their  heirs,  whether  by  testa- 
ment, or  rzA  inUstafo,  or  their  successors,  being  citizens  of  tha 
Other  party,  shall  succeed  to  the  said  property,  or  inherit  it|' 
and  they  may  take  possession  thereof,  either  by  themselves  or 
by  others  acting  for  them;  they  may  dispose  of  the  same  as 
they  mny  think  proper,  paying  no  other  charges  than  tho^e  to 
which  the  inhabitants  of  the  country  wherein  the  said  proper- 
ty- is  situated,  shull  be  liable  to  pay  in  a  similar  case.  In  the 
aksence  of  such  heir,  heirs  or  other  successors,  the  same  care 
f^iall  be  taken  by  the  authorities  for  the  preservation  of  tha 
jv-operty  that  would  be  taken  lor  the  preservation  ol  the  prop- 
erty of  a  native  of  the  same  country,  until  the  lawful  proprietor 
abHil  have  had  time  to  take  measures  for  possessing  himself 
of  the  same/' 

''The  foregoing  provisions  shall  be  applicable  to  real  estatf 
aftuated  within  the  States  of  the  American  Union,  or  within 
the  cantons  of  the  Swii*s  Confederation,  in  which  foreignc^ra 
ahail  be  entitled  to  hold  or  inherit  real  estate,*' 

''But  in  ease  real  estate  situated  within  the  territc  ries  of  ona 
of  contracting  parties  should  fall  to  a  citizen  of  the  other  par- 
ty, who»  on  account  of  his  being  an  alien,  could  not  be  per- 
mitted to  hold  8uch  property;  in  the  State  or  in  the  canton  in 
which  it  may  be  situated,  there  shall  be  accorded  to  the  said 
beir  or  other  successor,  such  term  as  the  laws  of  the  State  or 
canton  will  permit  to  sell  such  property;  he  shall  be  at  liberty 
at  all  times  to  withdraw  and  export  >  he  proceeds  thereof  with- 
out difficulty,  and  without  paying  to  the  government  any  other 
charges  than  those  which,  in  a  similar  case,  would  be  paid  by 
an  inhabitant  of  the  country  in  which  the  real  estate  may  ha 
•ituated." 
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If,  as  ia  contended  by  appellants,  this  last  treaty,  by  relatiofc 
back  fVcm  November,  !S55,  the  dr.y  of  i*s  exchange  an^.  rr.M* 
flcation  by  the  contracting  poweffi,  took  effect  and  became  th# 
law  of  the  land  from  November  1850,  the  day  of  \U  daie^ 
Without  regard  to  the  period  or  periods  when  the  amendmetiti 
referred  to  in  the  proclamation  were  agreed  upon  and  adopt* 
cd,  we  confess  there  is  difficulty  in  avoiding  the  conclus<ioft 
that  appellants,  under  the  articles  cited,  have  an  interest,  to 
some  extent,  in  the  real  estate  of  their  deceased  relative. 

The  coni^titution  of  the  United  States,  in  the  second  section 
of  article  VI,  declares  that  **This  constitution  and  the  laws  of 
the  United  States  which  shall  be  made  in  puri«uance  thereof) 
and  all  treaties  made,  or  which  shall  be  made,  under  the  au* 
thority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  State  shall  be  bound  thereby, 
ahything  in  the  constitution  or  laws  of  any  State  to  the  con^ 
trary  notwithstanding." 

The  treaty  before  us  seems  to  have  been  made  with  du« 
solemnity  between  the  contracting  parties,  adopted  and  rati- 
fied by  the  proper  authorities?,  and  proclaimed  as  the  law  of 
the  land  by  the  President.  Its  provisions  with  regaitl  to  real 
estate,  appear  to  have  been  carefully  drawn,  with  an  eye  16 
the  rights  of  the  several  States  and  their  local  regulations  re- 
specting such  property,  within  their  boundaries,  and  give  td 
the  subjects  of  the  Swiss  Confederation  only  the  share  of  thd 
proceeds  of  the  realty,  when  by  the  laws  of  any  State  they 
are  forbidden  from  holding  the  realty  itself. 

It  may  be  said  to  be  the  well  settled  doctrine  in  relation  to 
treaties,  that,  as  to  the  Gtwei-ntncnls  making  them,  they  takd 
effect,  not  merely  from  the  day  of  ratification,  but  from  th^ 
date  of  their  execution,  unless  they  contain  stipulations  to  thd 
contrary.  (Wheaion's  International  inw,  330;  1  vd.  Kent,  \lji\ 
0  Howard  S.  C.  Rep,,  148,  289.)  But  the  rule  seems  to  be 
otherwi.^e  where  individual  rights  are  to  be  affected  thereby, 
as  settled  by  the  supreme  court  in  th«  case  of  United  Slates  vtt. 
Arredendo.  (6  Peters,! AQ,)  In  regard  to  that  point,  which  waa 
then  raised,  the  court,  in  speaking  of  the  treaty  then  under 
consideration,  say  ''That  it  may  and  does  relate  to  its  date  as 
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]>etw€eii  the  two  governments,  so  far  as  respects  the  rights 
'Of  either  under  it,  may  be  undoubted;  but  as  respects  individ*- 
iial  rights,  in  any  way  affected  by  it,  a  very  different  rule  ought 
fo  prevail."  And  in  the  next  sentence,  after  remarking  that 
|he  point  was  not  new,  state,  that  in  regard  to  individual 
fights,  the  rule  is,  that  the  ratification  of  the  treaty  must  be 
4£omed  its  date.. 

Admitting  however  that  the  rule  contended  Tor  in  thii*  cai^e, 
was  the  correct  one,  it  is  extremely  questionable  whether  this 
^QFurt  cottid  say,  in  view  of  the  proclamation  oi  the  President, 
mtpra^  that  the  articles  of  the  treaty  relied  on  by  appellant:?  in 
^pport  of  their  claim,  constituted  any  part  of  the  original 
tireaty  when  signed. 

It  seems  that  the  original  document  was  signed  in  Nov. 
1850,  but  it  further  appears  that  it  was  subsequently  amended. 
Now  what  amendments  were  made,  or  when,  does  not  ap- 
pear.  For  aagbt  that  appears  to  the  contrary  the  very  arti- 
cles upon  which  appellant  founds  his  claim,  may  have  been 
the  only  amendments  made,  and  they  may  have  been  insert- 
ed long  after  Yeaker's  death  and  the  accrual  of  the  widow's 
fight.  And,  in  view  of  this  state  of  uncertainty  as  to  when 
the  articles  referred  to  were  embodied,  it  would  be  JifHcuit  16  . 
0ay  they  were  in  force  when  Yeaker  died.  But  this  point 
seed  not  now  be  decided,  inasmuch  »«  tb«  treaty,  for  the 
reason  heretofore  stated,  so  far  as  Mrs.  Yeaker's  rights  are 
concerned,  did  not  go  into  effect  until  1855,  when  it  was  rati- 
fied. 

The  treaty  of  1848,  in  our  opinion,  is  likewise  insafBcient  to 
uphold  appellants,  claim  to  an  interest  in  the  property  now  in 
dispute — Because  (l.)it  may  be  seriously  doubted  whether 
the  second  article  of  said  treaty  intended  to  confer  upon  the 
citizens  of  the  confederation  any  right  to  real  estate  or  its  pro- 
ceed:?, unless  the  land  was  situate  within  the  territories  of  the 
United  States,  that  is,  the  districts  of  country  known  as  *'terri- 
tories/*  and  distinguished  from  the  States. 

The  language  is  *'  If,  by  the  death  of  a  person  own  ing  pro- 
perty in  the  Territoiy  of  one  of  the  high  contracting  parties, 
•uch  property  should  descend,"  &c. 
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The  doubt  mentioned  arises,  not  only  because  of  the  equivp* 
eal  language  thus  used  to  describe  the  district  of  country  in 
which  the  proposed  right  of  succession  or  inheritance  was  to  be 
conferred;  but  also  from  the  fact  that  the  treaty  of  1855,  in 
reference  to  the  same  matter,  is  specific  and  distinct  in  ex- 
tending this  right  to  land  within  the  Slaks  of  the  Union,  aad 
also  in  providing  for  any  conflicting  State  or  local  legislatiott 
— thus  showing  tnat  the  contracting  parties  themselves  deem* 
ed  the  right  conferred  by  the  previous  treaty  as  not  distinctly 
extended  to  the  States. 

But,  waiving  the  questioti  arising  upon  a  proper  construc- 
tion of  the  language  of  the  treaty  in  regard  to  the  point  sug- 
gested, and  giving  full  efiect  to  the  provision  as  contended  for 
by  appellants,  still  they  are  precluded  from  the  interest  claim- 
ed by  lapse  of  time. 

We  have  seen,  and  it  is  admitted,  that  by  the  law  of  Ken- 
tucky appellants  could  take  no  interest  in  the  realty  of  their 
deceased  relative.  It  is  also  well  known  that  by  the  statutes 
of  descent  {1st  Stanton  Ed.^  420,)  the  widow,  in  this  case,  took 
the  entire  real  estate.  This  being  the  law  of  this  State  it  was 
in  full  force  and  effect,  so  far  as  the  parties  hereto  are  con- 
cerned, except  as  restricted  by  article  2  of  the  treaty  of  184S. 
To  the  extent  of  its  conflict  with  saicf  treaty  it  must  give  way, 
because,  by  the  constitutional  provision  supra^  the  treaty  is  re- 
garded as  paramount  to  the  State  law.  The  law  of  the  State 
refuses  all  right  to  appellants  at  any  and  all  times  ;  the  treaty 
however  invests  them  with  an  interest  provided  it  is  asserted 
within  a  period  of  three  years  after  the  right  accrues ;  or  rath- 
er it  forbids  any  law  lir^iting  their  right  ef  recovery  to  \em 
than  three  years,  the  effect  of  which  is  to  permit  any  restric- 
tion by  State  legislation  against  such  recovt ry,  which  will  not 
interfere  with  the  right  for  that  period.  The  State  law  was 
ti^evefore  so  affected  by  the  treaty  as<  to  become  inoperative 
for  a  period  of  three  years,  but  no  further — it  being  a  well 
settled  rule  that  when  a  State  law  is  deemed  unconstitutional, 
because  opposed  to  the  Constitution,  laws  and  treaties  of  the 
Federal  Government,  it  is  only  void  so  far  as  it ' contravene* 
the  Constitution,  laws  or  treaties.    Beyond  the  three  years,  the 
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period  within  which  foreigners  may  claim  such  intereat,  there 
i«  no  contravention,  because  there  is  nothing  forbidding  the 
State  legislation  which  denies  the  right  to  that  class  of  persons 
after  that  time. 

It  seems  to  U!>y  therefore,  that  no  error  was  committed  by  the 
circuit  court  in  giving  all  the  proceeds  of  the  land  to  the 
widow — appellants  having  permirted  more  than  three  years 
after  Yeaker's  death  to  elapse  before  thev  brought  their  suit 
or  asserted  their  right. 

Judgment  affirmed. 
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Woodcock)  &c.  Ts.  Bowman,  &c. 

APPSIL  FROM  OABBABD    CIBCUIT  OOUBT. 

1.  The  Statute  aathorisiDg  the^ale  of  the  real  estate  of  infants  must  be  strioU/ 
etttplied  with.  The  report  of  the  oommisaioners  appointed  to  appraise  the  estate 
•f  the  infADtSi  mast  be  full  and  explicit  on  all  the  matters  w.bioh,  by  tb^  statute,  th^ 
•re  required  to  ascertain  and  report  to  the  oourt.  Without  this  the  oourt  has  no  ja-> 
risdietion  to  decree  a  sale. 

S.  Among  other  things  the  report  of  the  oommisstoners  must  show  "  the  «#!  «af«e 
tf  the  real  and  personal  estate,  and  the  annual  profits  thereof."  See  the  opinion  for 
ft  report  held  insuflSeient  in  its  statement  of  the  value  of  the  infants  estatOi  as  well 
M  in  other  respects.     It  mu»t  state  the  "  net  value." 

9.  An  order  appointing  eommis«ioners  authorised  them  simply  to  *'Talue  the  !&• 
fMts  real  estate."  It  may  well  be  questioned  whether  such  defect  in  the  order  of 
appointment  would  be  cured  by  a  report  subsequently  made  in  oonlormity  with  the 
law  and  approTod  by  the  court — a  point  not  decided.  ■ 

A.  J.  James,  for  appellanta»  cited  16  B.  Mnn.,  295;  18  i&„  387; 
1  /.  /.  Mar.,  51  i;  Mattingly  vs.  Read,  3  Mat, 

R.  M.  Bradley,  on  same  side,  cited  16  B.  Mon,^  296;  18  lb.; 
800;  lb.,  781;  I  Met.,  262;  lb.,  424;  Ib.,2S^;U  lb.,  291 ;  Will^ 
M,  Clark,  Ms.  apin.  Sep.  1854. 

G.  W.  Dumlap,  for  appellee^  citecf  chap.  86,  Rev.  Statutes. 
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BaRDcrr,  on  same  stdey  cited  16  B.  Man.^  296. 

JVDOB  DUVALL  dbutkrko  thk  orivfOH  or  tbb  goubt: 

On  the  petition  of  Bowman»  as  statutory  guardian  of  the  in- 
fant heirs  of  D.  £.  Harriuon,  deceased,  the  Garrard  circuit 
court  rendered  a  judgment,  ordering  a  sale  of  one  hundred  and 
four  acres  of  land  belonging  to  the  infants.  At  the  sale  made 
by  the  commissioner  under  this  judgment,  Woodcock  became 
the  purchaser  of  the  land,  and  executed  bond  witb  security  for 
the  price.  The  bond  having  matured,  and  execution  thereon 
having  issued,  Woodcock,  the  purchaser,  and  his  sureties,  upon 
regular  notice  to  the  guardian  and  his  wards,  moved  the  court 
to  vacate  and  set  aside  the  judgment  and  all  proceedings  un* 
der  it,  on  the  ground  that  the  judgment  was  void^t  and  that  the 
purchaser  acquired  no  title  to  the  land. 

The  court  below,  on  final  hearing,  overruled  the  motion,  and 
Woodcock,  dec,  have  appealed.  ^ 

The  validity  of  the  judgment  under  which  the  appellants 
purchased,  is  questioned  on  various  grounds : 

1.  It  is  insisted,  that  the  commissioners  who  were  appointed 
to  appraise  the  estate  of  the  infants  failed  to  '*  report  the  imI 
valiu  of  their  real  and  personal  estate,  and  the  annual  profits 
thereof,"  and  that  therefore  the  court  had  no  jurisdiction  to  de- 
cree the  sale. 

Thia  objection  is  well  taken.  The  report  merely  shows  that 
the  infants  had  a  tract  of  one  hundred  and  four  acres  of  land» 
"  each  share  being  worth  $3,640;"  ''two  slaves,  worth  $2,000 ;" 
and  *'  cash  paper  worth  about  $2,000,"  the  aggregate  annual 
profits  of  which  were  wnrtk  $39.5.  Whether  each  infant  owned 
two  slaves,  and  cash  paper  of  the  value  stated,  does  not  cer- 
tainly appear.  But  the  palpable  and  fatal  defect  in  the  report 
is,  that  it  utterly  fails  to  disclose,  in  terms  or  in  substance,  the 
lul  value  of  their  real  and  personal  estate.  The  statute  which 
requires  this  to  be  shown  is  as  peremptory  and  as  plain  as  lan- 
guage can  make  it.  It  is  one  of  the  many  additional  safe- 
guards which  the  legislature,  in  view  of  the  operation  and  ju- 
dicial exposition  of  the  former  laws  on  the  same  subject,  has 
chosen  to  throw  around  the  titles  of  this  helpless  class  of  pro- 


Digitized  by  VjOOQIC 


42      METCALFE'S  TJ.EP0RT8. 

Wvodoook,  Ao.  tri.  DowmAiiy  Jlco. 

prietora.  With  these  wise  and  wholesome  reqairementa  of 
the  law  the  courts  cannot  dispense,  if  they  wouhl,  in  order  to 
relieve  the  hardship  of  particular  cases.  There  is  no  diffi- 
culty in  complying  with  them,  and  they  must  be  complied  with 
before  the  court  can  assume  jurisfliction  to  divest  the  infant  of 
his  title. 

The  (iisitinction  between  the  net  value  and  the  gross  value  of 
an  infant's  estate,  whether  in  lands  or  personalty,  is  too  obvibus 
to  require  comment.  He  may  derive  title,  by  descent  or  other* 
wWf  to  lands  worth  twenty  thousand  dollars,  and  yet  the  net 
value  of  his  estate  in  such  lands  may  not  be  equal  to  the  half  or 
the  fourth  of  that  sum.  And  so  of  other  property.  The  re- 
port before  us  may  be  literally  true,  in  every  particular,  and  yet 
it  may  also  be  true  that  the  net  value  of  the  estate  of  the  infanta 
in  the  property,  described,  is  greatly  less  than  the  sum  stated. 
The  report  therefore  falls  far  short  of  meeting  the  demands  of 
the  statute,  in  failing  to  afford  to  the  court  anything  like  an  ad- 
equate idea  of  the  real  and  true  condition  of  the  infants  with 
respect  to  their  estate.  As  has  been  heretofore  said  by  this 
court,  the  facts  alluded  to  are  required  to  be  reported,  to  enable 
the  court  to  determine  whether  or  not  a  sale  of  the  land  in  the 
petition  mcQtioned  would  be  for  the  benefit  of  the  infant. 
''The  law  in  this  respect  must  be  strictly  complied  with,  and  the 
report  of  the  commissioners  must  he  full  and  explicit  on  all  the 
matters  which,  by  the  statute,  they  are  required  to  ascertain 
and  communicate  to  the  court."  (Carpenter,  ^v.  vs,  Strother^s 
heirs,  16  B.  Man.,  206.)  The  sam^  general  doctrine  has  been 
caretully  followed  in  a  number  of  subsequent  cases  not  neces- 
sary to  be  cited. 

We  would  not  be  understood  as  requiring  that  the  commis- 
sioners should  in  all  cases  adopt,  in  their  report,  the  identical 
words  of  the  statute.  But  the  facts  required  by  the  statute 
must  be  fully  and  explicitly  stated,  either  in  the  terms  used  by 
the  law  itself,  or  in  equivalent  language,  such  as  will  convey 
distijictly  the  same  idea. 

2.  The  order  appointing  the  commissiouers  authorizes  them 
aimply  to  "  value  the  infants  real  estate.''  It  may  be  well 
questioned  whether  such  defect  in  the  order  of  appointment 
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would  be  cured  by  a  report  subsequently  made  in  conformity 
with  the  law,  and  approved  by  the  court.  The  statute  re- 
quires that  they  shall  be  appointed  to  perform  certain  prescrib- 
ed duties.  Here  they  were  appointed  to  perform  a  part  only 
of  those  duties,  and  in  ascertaining  and  reporting  other  facts, 
they  were  acting  outside  of  any  authority  conferred  by  the 
court,  it  is  nof  necessary  to  decide  this  point,  however,  as  the 
judgment  and  sale  must  be  hcM  void  on  the  ground  already 
noticed. 

3.  We  are  of  opinion  that  the  bond  executed  by  the  guar- 
dian, although  informal  in  some  respects,  and  containing  some 
unnecessary  stipulations,  is  in  substantial  conformity  to  the  re- 
quirements of  the  statute. 

Several  other  questions  have  been  made  in  argument,  which 
it  is  deemed  unneccessary  to  notice  specially. 

The  judgment  is  reversed,  and  the  caue  remanded  with  di- 
factions  to  sustain  the  motion  of  the  appellants,  and  to  vacate 
and  set  as«ide  the  judgment  of  sale,  and  all  subsequent  pro- 
ceedings under  it. 
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OABB  11 JtJNB  M. 

ArrsAU  VBOM  the  SCOTT  CIIOUIT  OOUIT. 

Barklej,  &c.  vs.  Glover,  &c, 

Thomas  vs.  Farmers'  Bank  Kentucky. 

Risk  vs.  Thomas. 

Ford,  &c.  vs.  Robinson. 

Abbott  vs.  Wheat 

Ford  vs.  Robinson* 

Glass  vs.  Clinton, 

Forsee  vs.  Vilej's  AdmV. 

Featherston  vs.  Dickerson's  AdmV. 

Kershaw,  &€,  vs.  Prewitt's  Trustees. 

Same  vs.  Bailey,  (of  color.) 

Hopkins  vs,  Harper. 

HoUey  vs.  Marvin. 

Mallory  vs.  EmenaL 

The  Iflt  aeotion  of  the  aet  of  May  24th,  1861,  (^mmoii  AeU,  Tpagm  ),)  forbidding 
the  rendition  of  judgments  for  monej  for  the  period  therein  named,  is  oonstttn- 
tional.  The  principles  settled  in  the  case  of  JoKwon  v:  Higgin;  (3  Meteal/t,  567,) 
holding  it  to  be  constitutional,  are  approved. 

Polk  and  Buckley,  for  appellants. 
Robinson  and  Johnson,  for  appellees. 

CHIEF  jrUSTICE  STITES  dkliyhsd  tbi  opixiok  of  ths  coubt: 

These  were  judgments  for  money  rendered  in  the  Scott  cir- 
cuit court,  whilst  the  act  of  May  24th,  1861,  {Sess.  Acts,  p.  2,) 
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forbidding  such  jadgments  for  the  period  therein  na,med»  wm 
in  force. 

'The  cases  are  directly  within  the  principle  of  Jolmaon  «#« 
Higfins*  (3  Met..  567,)  and  except  for  the  earnest  argument  in 
opposition  to  the  ruling  of  that  case,  we  should  have  content'* 
ed  ourselves  with  a  reference  thereto  as  conclusive  of  these. 

It  is  again  urged,  as  it  was  in  that  case,  that  that  section  of 
the  bill  of  rights  which  declares  "  that  all  courts  shall  be  open, 
and  every  person,  for  an  injury  done  him  in  his  lands,  gooda^ 
person,  or  reputation,  shall  hav^  remedy  by  due  course  of  law; 
and  right  and  justice  shall  be  administered  without  sale,  de* 
nial,  or  delay,"  has  been  violated  by  the  section  of  the  act 
tupra^  \vbich,  in  effect,  as  is  said,  retarded  and  delayed  justioe 
for  the  period  during  which  it  was  in  force. 

The  same  views  which  were  presented  in  the  case  supra^ 
have  been  again  prensed,  and  the  same  reply  may  be  made 
to  them.  But  here  we  have  been  reCsrred  to  an  authority, 
which  was  not  cited  upon  the  hearing  of  the  other  case.  It  is 
the  ease  of  Bailey  vs.  Genlry,  (1  Missouri  Reports^  172.) 

/The  case  involved  the  constitutionality  of  the  Missouri  stay 
law,  which  was  in  many  respects  similar  to  the  Kentucky  act 
of  18*420,  which  was  pronounced  unconstitutional  by  this  court 
in  the  cases  ol^  JB/oir  v$.  WUliams,  ^nd  Brashear  vs  Ltipsley^  (4 
LiiteB.)  The  Missouri  court  held  the  law  unconstitutional,  be- 
cause (I)  it  impaired  the  obligation  of  contracts,  and  (ti)  be* 
caose  it  operated  to  delay  justice,  and  was,  tberelbre,  in  vio- 
lation of  the  section  of  the  bill  of  rights  of  that  State,  whieb 
is  subi^tantially  similar  to  that  section  of  oup  hill  of  rights, 
which  has  been  mentioned. 

An  attentive  examination  of  the  case  has  led  us  to  the  con- 
closion  that  the  last  ground  upon  which  the  decision  wae 
made  to  rest,  was  not  necessary,  nor  warranted,  either  by  the 
sfction  of  the  Missouri  bill  of  rights  or  the  reasoning  of  the 
court  upon  which  it  was  founded. 

The  doctrine  that  the  seetvpn  referred  to  applies  alike  to  the 
legislative  and  judicial  branches  of  the  government  is,  in  our 
judgment,  directly  opposed  to  the  meaning  and  language  of 
the  section.    This,  we  think,  is  rendered  perfectly  obvious  by 
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reading  it.  The  courts  form  its  sole  subject  matter,  and  every 
part  and  parcel  o[  the  section  relates  directly  to  some  duty  of 
that  branch  of  the  government. 

It  is  worthy  o[  remarl<,  in  this  connection,  that  in  the  cases 
of  B'air  vs.  Williams  and  l/ipdey  vs.  Brashear,  supra,  in  which 
an  act  similar  to  the  Missouri  act  was  pronounced  unconstitu- 
tional, it  is  not  even  intimated  by  this  court,  in  either  case, 
that  the  section  of  the  bill  of  rights  in  the  constitution  of  1799, 
which  ini,  word  for  word,  like  that  in  the  constitution  of  1850, 
and  now  before  us,  was  in  anywise  invaded  by  the  law  then 
considered.  Certainly  something  would  have  been  said  id 
reference  to  that  section,  if  it  had  been  deemed  at  all  invol- 
ved in  the  cases;  for,  as  is  well  known,  the  controversy  re- 
specting that  law  was  one  of  unusual  interest  and  magnitude. 

We  may  add,  too,  that  in  our  researches  for  authorities  upon 
this  que^ition,  except  the  case  from  Missouri  supra,  we  have 
been  unable  to  find  even  a  reference  to  any,  in  point,  but  one, 
the  principle  of  which  is  thus  stated  in  the  \st  vol.  V.  8,  Dig.f 
page  555.  *'The  Georgia  etatute  *to  alleviate  the  condition  of 
debtors,  and  afford  them  temporary  relief,'  which  enacted  that 
(he  courts  should  not  'wue  process  in  any  civil  case  except  for 
the  trial  of  the  right  of  property  real  and  personal,'  fur  a  defi- 
nite period,  was  held  not  to  impair  the  obligation  of  contracts, 
nor  take  away  the  trial  by  jury."  GrimbaU  vs.  Ross,  Ckarl" 
ion,  175, 

The  volume  of  reports  containing  this  case  is  not  within  our 
reach,  and  the  reference  i;»  made  not  as  authority,  but  only  for 
the  purpose  of  showing  that  the  same  question  has  been  de- 
cided by  the  Georgia  courts  differently  from  the  ruling  of  the 
Missouri  case. 

In  regard  to  the  coni^titutional  right  of  the  legislature  to 
enact  the  section  ot  the  act  in  question,  and  as  to  its  effect  in 
impniring  the  obligation  of  contracts,  it  is  deemed  sufficient  to 
say  that  bot^  these  points  were  fully  argued  and  considered  in 
the  CHHC  of  Johnson  vs.  Higgins  supra,  and  we  have  seen  no 
valid  reason  for  departing  from  the  conclusions  therein  stated* 

Wherefore,  the  said  judgments  are  reversed,  and  causes  re- 
manded for  further  proceedings  not  inconsistent  herewith. 
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▲PFIAL  FIOM    JIFFIKSON    OIKCUIT  GOVftT. 

1.  A  niplj  to  a  eoanUr-olaim  or  eet-off  nay  conlain  any  mattar  of  ayoidane* 
wkloh  might,  under  tbe  former  system  of  pleading,  hare  beoa  set  forth  by  replioa-* 
tloB,  proyided  it  is  not  iDooDsisient  with  tbe  petition. 

2.  When  a  reply  contains  matter  inc«>nsistent  with  the  petition,  the  defendant 
ahoald  object  to  the  filing  of  it,  or  moro  to  strike  out  the  inconsistent  matter.  If 
ha  fail  to  do  so  he  cannot  raise  the  olbjection  in  tbo  court  of  appeals. 

8.  Two  persons,  mutually  in'iebted  to  each  other,  executed  each  to  (he  other  bit 
Botes  of  hand  for  tbo  full  amounts  of  their  recpeclivo  indebted n ens,  with  tbe  under- 
f landing  between  them  that  the  notes  might  ba  used  to  pay  precedent  debts,  or  for 
raising  money  by  negotiation.  One  of  the  payeea  assigned  o»e  of  tbe  notes,  and 
failed.  In  a  suit  by  tbe  assignee  against  tbe  payor  he  pleaded  a  note  iff  ihe  rama 
date  executed  to  him  by  tbe  assignor,  as  a  set- off.  Uttd,  That  the  set-off  cannot  ba 
allowed. 

4.  In  such  case  the  payor  is  bound,  because  bis  plea  of  a  want  or  failure  of  con* 
fideration  would  be  a  h-aud  upon  the  holder.  The  principle  applies  to  every  case 
in  which  the  note  has  been  given  to  enable  tbo  payee  it  raise  money  or  psy  bif 
debta.  The  fact  that  the  payor  bad  some  additional  motive  for  giviag  tbo  note,  con* 
•eming  whi^h  ho  has  beeh  disappointed,  c:innot  justify  him  in  defrauding  tha 
holder.         ' 

PiRTLE  &  Roberts,  and  Walker  Morris,  for  npprllant,  cited 
Civa  Code,  sec.  133  ;  16  B.  Man.,  201  ;  0  /.  /.  Mar.,  12V ;  2  B. 
Mm.,  200 ;  10  B.  Mon.,  201. 

G.  A.  &,  I.  Caldwell,  for  afipellec,  cited  13  B.  Mon.,  891  ; 
16  iA.,  575  ;  14  lb.,  852 ;  10  ii.,  208 ;  Story  on  Pram.  Notes,  sees. 
104,  195. 

JUDGE  BULLITT  DKUviBKn  trc  ortiriOH  of  raa  covbt: 

Barker  Fued  Barbarnux  upon  his  note  for  $200,  datrd  Janu- 
ary 6,  loOO,  payable  ninety- five  day8  thereader,  to  tbe  order 
of  £.  Ho  brook,  and  as^i^igned  by  him  to  Durkee,  Heath  Ac  Co., 
and  by  them  to  Bai-ker. 

Bnrbaroux  answered,  pleading  as  a  set-off  Holbrook's  note 
to  him  for  S504,  dated  January  6,  1800,  aad  payable  four 
months  after  date. 

Barker  filed  a  reply,  stating  that  on  the  6th  January,  1860, 
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Ilolhrock  and  Barbaroux  mCt  and  stated  account::,  by  v.*hich 
it  appeared  that  Ho]brook*B  account  against  Harbaroaz 
amounted  to  $2  510.43,  and  Barbaroux*i9  account  against  Hol- 
brook  to  $1 ,300.23  ;  that,  instead  of  settling  tiie  balance  due  to 
Huibrocik,  Baiuat'oux  gave  his  notes  U>  Holbrook,  fui  $2,519 
43,  including  the  one  sued  upon,  and  Holbrook  gave  his  notes 
to  Barbaroux  for  $1,309.23,  including  the  one  pleaded  as  a  set- 
off; that  tb(^y  gave  said  notes  to  each  other  ^'  for  the  purpose 
of  financiering  and  raising  money  thereon  ;''  that  it  was  ex- 
pressly agreed  that  Holbrook  might  sell  and  use  said  notes  in 
bis  business,  to  any  person,  or  at  any  place,  except  at  five 
banks  named  in  the  reply  ;  and  that,  soon  afterward,  and  be- 
fore the  note  sued  on  matured,  Holbrook  assigned  it  to  Dur- 
kec,  Heath  &  Co.,  in  payment  of  a  debt  he  owed  them,  and 
that  tbey  received  it  without  notice  of  the  alleged  setoflT. 

Upon  the  trial,  Holbrook,  having  been  released  from  liabili- 
ty as  endorser,  proved  the  facts  above  mentioned,  and  also 
proved  that  when  the  notes  were  executed  Barbaroux  wrote 
and  handed  to  him  a  memorandum  saying:  "you  can  use  my 
notes  anywhere  (if  you  can,)  except  at  Quigley,  L,  &  Co.» 
Shreve  &  Tucker's,  Bank  of  Ky.,  Bank  L.,  and  Northern 
Bank.''  A  few  days  after  transferring  said  note  Holbrook  fail- 
ed in  business. 

The  law  and  facts  having  been  subtfiitted  to  the  courts  a 
judgment  was  rendered  against  Barbaroux  lor  the  amount  of 
the  note  sued  on,  from  which  he  appealed. 

1.  It  is  contended  that  the  new  matter  set  forth  in  the  reply 
is  inconsistent  with  the  petition,  and  that  the  reply  is  therefore 
fatally  defective  under  section  138  of  the  Codcy  which  authorizes 
a  platntifi,  in  his  reply,  to  "allege,  in  concise  language,  any 
new  matter  not  inconsistent  with  the  petition,  constituting  a 
defense  to  the  counter  claim  or  set-off." 

In  our  opinion  this  objection  cannot  prevail.  The  matter  of 
the  n  ply  is  supplemental  to  the  petition,  and  not  at  all  incon- 
sistent therewith.  Under  the  old  practice  supplemental  mat- 
ter, in  avoidance  of  a  plea,  was  set  forth  in  a  reply,  and  not 
by  amending  the  declaration  ;  for  example,  to  a  plea  of  infan-. 
cy  or  of  the  statute  of  limitations,  a  promise,  alter  the  infant 
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became  of  age,  or  during  the  period  of  limitatiou,  was  set  forth 
by  replication.  Now,  in  such  cases,  the  Code  does  not  aa- 
thorize  a  reply,  but  it  permits  a  reply  to  a  counter-claim  or  set- 
off; and  the  reply  may  contain  any  matter  of  avoidance  which 
might  formerly  have  been  set  forth  by  replication,  provided  it 
is  not  inconsistent  with  the  petition. 
.  Moreover,  if  the  reply  had  contained  matter  incoQsistenl 
with  the  petition,  the  defendant  should  have  objected  to  the 
filing  of  it,  or  have  moved  to  strike  out  the  inconsistent  mat 
ter ;  and  having  failed  to  do  so,  he  cannot  raise  the  objection 
here. 

2.  As  the  evidence  authorized  the  inference,  that  Holbrook, 
as  between  him  and  Barbaroux,  had  a  right  to  use  the  notes  to 
pay  precedent  debts,  or  for  raising  money  by  negotiation,  we 
are  not  able  to  perceive  any  material  distinction  between  this 
case  and  that  of  Chmo  vs.  Finnell,  13  B.  Mon.y  390. 

In  such  cases  the  payor  is  bound,  because  his  plea  of  a 
want  or  failure  of  consideration  would  be  a  fraud  upon  the 
holder.  The  principle  applies  to  every  case  in  which  the  note 
has  been  given  to  enable  the  payor  to  raise  money  or  pay  his 
debts.  The  fact  that  the  payor  had  some  additional  motive 
for  giving  the  note,  concerning  which  he  has  beeif  disappoint- 
ed, cannot  justify  him  in  defrau4ing  ^he  holder. 

If  the  note,  in  Chno  vs.  FinneU^  had  been  given,  as  contend- 
ed by  counsel,  for  the  sole  purpose  of  enabling  the  payee  to 
raise  money,  and  without  any  other  consideration,  the  law 
would  have  implied  a  contract  on  the  part  of  the  payee  to  in- 
demnify the  payor,  which  would  have  beea  as  binding  as  an 
express  contract  to  pay  the  amount  of  the  note  to  the  payor  in 
money  or  property.  Yet  it  is  conceded  that  in  such  cases  the 
payor  is  bound  to  a  b(ma  fide  holder,  though  not  indemnified 
by  the  payee.  But  in  Oano  vs.  Hnndl  the  note  was  given,  not 
merely  to  enable  the  payee  to  raise  money,  but  under  an 
agreement,  that,  before  its  maturity,  the  payee  should  furnish 
its  value  in  whiskey  to  the  payor,  if  he  should  elect  to  take 
the  same,  and  if  he  should  elect  not  to  take  the  whiskey  then 
that  the  payee  should  take  up  the  note.  The  payor  elected  to 
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take  the  whiskey;  the  payee  failed  to  deliver  it,  or  to  take  op 
the  note  ;  and  yet  the  payor  was  held  liable  to  the  holder. 

Conceding  therefore  that  the  note  saed  on  was  given  by 
Barbaroux  to  enable  Holbrook  to  raise  money  or  pay  debts, 
and  in  consideration  of  Holbirook's  note  to  him  for  a  sinular 
amount,  our  opinion  is  that  Barbaroux  canno);  set-off  the  lat- 
ter note  against  the  former. 

8.  But  to  the  extent  of  $1,210.23,  being  the  balance  due  to 
Holbrook,  there  was  a  valid  consideration  for  Barbaroux's 
notes.  How  many  of  the  notes  Holbrook  negotiated  does  not 
appear  by  averment  or  proof.  We  cannot  assume  that  he  ne* 
gotiated  any  except  the  one  sued  on  by  Bark^.  If  he  nego- 
tiated none  other,  or  not  more  than  amounted  to  $I,210.23» 
Barboroux  has  no  defense  to  the  note  sued  on  even  as  against 
Holbrook. 

The  judgment  is  affirmed. 


CA8B  IS^PETITION  OBBnTABT-^lTEB  S7. 

Metcalfe's  Executrix  vs.  Poindexter's  Executrix. 

APPKAL  PBOM  JIFFBB80N  OIBOUIT  COVKT. 

1.  An  dkitnnneat  in  writing  noltes  th^t  '^for  the  §atiifa^ion  ud  MeurUjf  of  J.  If." 
Itpf  ooeedB  to  'V«>«tato"  a  Bslniiting  parol  agroemont  or  nndoniaodingi  tko  BvbatawM 
-of  wbioh  ii  Bot  forth  in  the  instrnment.  H^ld,  that  the  writing  Is  a  oorenant,  bind- 
ing as  Buoh  on  the  parties,  and  not  a  mere  memorandum  of  the  prior  parol  agree* 
!ttent. 

S.  All  written  eontraots  are,  in  a  certain  sense,  bvt  r«-«fafMi«iK«  of  a  pre-exisfciiic 
^arol  agreement  between  the  parties.  And  the  mere  faet  that  the  written  memorial 
^oontMns  SQoh  a  recital,  oannot  operate  so  to  change  the  character  and  legal  effect  of 
the  instmment  as  to  rednee  it  from  the  grade  and  dignitj  of  a  ooTenant. 

Metcalfe's  executrix  sued  Poindexter's  executrix  upon  the  fol- 
dowing  instrument,  as  a  covenant: 
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"Lou?ayTT,T.p.,  Jnn^  9th,  1847. 
''For  the  satisfaction  and  eecurity  of  Joseph  Metcalfe,  in  rela- 
tion to  repairs  done  on  the  Oakland  property,  of  which  he  is 
the  proprietor  under  lease  fron^  me,  I  hereby  restate  what 
Las  been  the  understanding  since  the  volunteer  militia,  mus- 
tered into  the  United  States  service,  who  were  encamped  on 
said  propefty,  under  contract  with  the  Quarter  Master  of  the 
troops  so  encamped,  that  all  such  repairs  as  have  been  done 
under  the  superintendence  of  said  Metcalfe,  (since  the  removal 
of  said  troops,  in  order  to  restore  the  property  to  die  like  con- 
dition in  which  it  was  before  said  encampment,)  ehall  be  a 
charge  on  such   repairs  and  improvements  as  may  have  been 
made  under  the  superintendence   of  said   Metcalfe,  on  the 
amount  which  the   Government  of  the    United   States  may 
allow  (under  the  contract  aforesaid,  for  the  encampment  of 
said  troops,)  and  the  damages  consequent  thereon,  to  be  paid 
to  said  Metcalfe  so  soon  as  the  same  is  allowed  and  paid  by 
the  government,  to  the  extent  of  his  expenditures  in  makings 
said  repairs. 
"Teste  :  Gbo.  Hamcock."  GEO.  POINDEXTER.'^ 

The  plantiff  sought  to  recover  $1,187  01,  which  it  was 
alleged  Metcalfe  had  expended  in  making  said  repairs,  and 
averring  that  the  government  of  the  United  States  had  paid 
to  Poindexter  $1,500,  for  the  encampment  of  said  troops  and 
the  damages  consequent  Uiereon.  More  than  five  years  had 
clasped  after  the  cause  of  action  accrued  before  this  suit  was 
brought.  The  defendant  pleaded  the  statute  of  limitations. 
The  plaintiff  demurred  to  the  answer.  The  demurrer  was  over- 
ruled. Judgment  was  given  for  the  defendant,  and  the  plain- 
tiff prosecutes  this  appeal. 

T.  A.  Marshall,  for  appellant,  cited  1  Digest  Ky,  Rep.ype^ 
386;  2  Bibb,  614;  3  A.  K,  Mar.,  284;  2  Bibb,  465;  4  Man.  462; 
1  A.  K.  Mar.,  475;  3  Man.,  22. 

S.  S.  Bush,  on  same  side,  cited  1  Mar.  314;  8  Dana,  483;  1 
/.  J.  Mar.,  411;  11  B.  Man.,  312;  2  /.  J.  Mar.,  120;  2  Cowen, 
105;  8  Mass.,2\4:\  10  /A.,  376;  11  /6.,  302;  11  Pkk.,\U\  4 
Dd.,  345;  2  iS^jfey,  233;  10  Maine,  304;  11  VemurtU,  403; 
Chiity  on  GontracU,  pages  74,  07,  84. 
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W.  S.  BoDLET  and  P.  B.  Poikdexter,  for  appellee,  cited  13 
B.  Man.y  475;  1  Mar.,  422;  12  B.  Mm.,  470;  5  J.  J.  Mar,,  82; 
II  B.  Man.,  312;  Arigell  on  Limitation,  sec,  02,  and  notes;  2 
Bncon^s  Abr,  558.  Cnf^ennnt.  B. 

JUDGE  DUVALL  dklitibid  thi  opinion  or  thi  coubt: 

We  are  of  opinion  that  the  writing  on  which  fhe  present 
action  is  founded  is  a  covenant,  and  was  so  intended  by  both 
the  parties. 

There  had  been  a  parol  agreement,  (or  understanding,)  be- 
tween Poiodexter  and  Metcalfe,  in  relation  to  certain  repairs 
done  by  the  latter  on  the  Oakland  property.  That  agreement 
not  having  been  altered  or  satisfied,  subsisted  at  the  time  of 
the  execution  of  the  writing.  It  existed  in  parol  merely,  but 
was  in  ^  full  force,  and  was  obligatory  between  the  parties. 
For  the  purposes  declared  in  the  writing — that  is  to  say,  "for 
the  satisfaction  and  security  of  Joseph  Metcalfe" — Poindexter 
proceeds  to  ^'re-state''  in  writing  the  pre-existing  parol  agree- 
ment or  understanding,  the  substance  of  which  was,  as  set 
forth  in  the  instrument,  that  the  repairs  on  the  property  which 
bad  been  made  or  superintended  by  Metcalfe,  should  be  a 
charge  on  the  amount  which  the  government  might  allow, 
under  the  contract  as  recited,  and  the  damages  resulting  from 
the  occupation  of  the  propeity  by  the  troops,  "to  be  paid  to 
■aid  Metcalfe  so  soon  as  the  same  is  allowed  and  paid  by  the 
Government." 

Such  are,  substantially,  the  terms  and  stipulations  of  the 
contract  as  set  forth  or  re-stated  in  the  instrument  sued  on. 
The  object  of  making  this  written  re-statement  appears  on 
the  face  of  the  instrument,  and  is  forcibly,  indeed  we  might  say, 
conclusively  illustrative  of  the  motives  and  i  intentions  of  the 
parties  in  its  execution.  That  object  was  "the  satisfaction  and 
necurity  of  Joseph  Metcalfe."  Now  it  occurs  to  us,  that  in 
view  of  all  the  circumstances  surrounding  the  parties  at  the 
time,  the  execution  of  the  writing  would  have  afforded  Met- 
calfe very  little  satisfaction^  and  no  security  at  all,  except  on  the 
assumption  that  it  was  intended  to  merge  the  subsisting  parol 
agreement  into  the  written  covenant.     All  written  contracts 
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are,  in  a  certain  sense,  but  re -statements  of  a  pre-existing  parol 

fH»i»or»  •*»«♦«♦  V\/»f>iTr /»<»■»%     ^lio     *\ot^?«»a  Kv\A   ♦  n  r»   rrkA«>A     70/*t  fr»«»*  ♦»!*» 

written  memorial  contains  sach  a  recital,  cannot  operate  so  to 
change  the  character  and  legal  effect  of  the  instrument  as  to 
reduce  it  from  the  grade  and  dignity  of  a  covenant  to  a  mere 
memorandum  of  the  prior  agreement. 

We  think  it  clear,  on  the  face  of  the  writing  itself,  that  it 
was  delivered  on  the  one  hand,  and  accepted  on  the  other,  as 
a  covenant  binding  as  such  on  the  parties. 

This  view  of  it  is  sustained  by  ample  authority.  (2  Bibb^ 
614;  3  A.  K,  Marshall;  4  Man.,  402;  1  A.  K.  Marshall,  475;  8 
Mm.,  22.) 

It  will  be  found,  upon  an  examination  of  the  cases  relied 
on  by  the  appellee,  that  they  do  not  conflict  with  the  principle 
settled  in  the  cases  above  referred  to.  ^ 

The  judgment  is  reversed,  and  the  cause  remanded  with  di  ■ 
rections  to  sustain  the  demurrer  to  the  plea  of  the  statute  of 
limitations,  and  for  a  new  trial  and  further  proceedings  not  in* 
consistent  with  this  opinion. 


CASE  14— PBTITION  OBDINABT— JUKE  IT. 

Mallorj  &  Co,  vs.  Hiles. 

APPBAI.  TROX  BOOTS  CIRCUIT  COURT. 

1.  An  Mt  of  the  General  Asaemblj,  whioh  provides  that  it  shall  take  -effeet  (torn 
its  paisage,  takes  effeet  on  the  day  of  its  approval  by  the  Governor,  and  most  be  re** 
garded  as  being  in  force  dnring  the  whole  day  upon  which  it  is  approved,  in  oon- 
foTDkity  to  the  general  mle  that  where  a  compntation  is  to  be  made  from  an  act  done, 
Ike  day  vpon  which  the  act  is  done  is  to  be  included. 

3.  A  judgment  was  rendered  on  the  24th  day  of  May,  1801,  for  debt  dne  by  note, 
the  same  day  on  which  the  Governor  approved  the  act,  entitled,  '*'  an  act  to  sus- 
pend the  oirouit  and  other  courts  la  this  commonwealth,  and  for  other  purposes,"  by 
which  the  rendition  of  suoh  judgments  was  prohibited  from  the  passage  of  the  act 
BB^  the  1st  day  of  Jannary,  1862.    It  did  not  appear  at  wha^  boor  the  aot  was  ap- 
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proved,  nor  ^t  what  boar  tho  jadgmeot  was  rendered.    Btld,    That  the  judgment 
was  improperly  rendered,  became  the  act  was  in  foree  daring  the  whole  of  the  day. 

Polk  &  Buckley,  for  appellants,  cited  13  0.  Mon.y  460 ;  1 
Met.y  543  ;  Johnson  vs.  Higgins^  3  Met.;  Offutt  vs.  Owens ^  Mss. 
opin,.  Winter  term,  1861. 

Milton  SrEVENSON,  for  appellee,  cited  CivU  Coie^  sees.  bT7^ 
578  ;   1  Met,<i  18,  20  ;  sess.  actSj  called  session  of  IS61,  page  2. 

JUDGE  BULLITT  dbliycbkd  thi  opiviov  of  the  couxt: 

The  appellee  obtained  a  judgment  against  the  appellants 
for  9170,  due  upon  a  note.  The  judgment  was  rendered  on 
the  24th  day  of  May,  1861,  the  same  day  on  which  the  Gover* 
nor  approved  the  act,  entitled,  "An  aot  to  suspend  the  circuit 
and  other  courts  in  this  commonwealth,  and  for  other  pur^ 
poses,"  by  which  the  rendition  of  such  judgments  was  prohib* 
ted  from  the  passage  of  the  act  uhtil  the  1st  day  of  January, 
1862,  as  was  decided  in  the  cases  of  Johnson  vs.  Higgins,3  Met.^ 
566,  and  many  subsequent  cases.  It  does  not  appear  at  what 
hour  the  act  was  approved,  nor  at  what  hour  the  judgment 
was  rendered. 

It  is  contended — 1st.  That  the  act  took  effect  from  the  day  of 
its  approval,  and  therefore  was  not  in  force  on  the  24th  of  May. 
2nd.  That,  if  it  took  effect  on  the  24th  of  May,  yet  it  only  took 
effect  at  the  moment  of  its  approval ;  and  as  it  is  not  shown 
at  what  time  of  the  day  it  was  approved,  it  should  be  pre- 
sumed, in  favor  of  the  jurisdiction  of  the.  court  below,  that  it 
was  not  approved  until  after  the  rendition  of  the  judgment. 

As  it  was  declared  in  the  act  that  it  should  take  effect  from 
its  passage,  we  do  not  perceive  any  ground  for  holding  that  it 
did  not  take  effect  until  the  day  after  its  passage ;  nor  have 
we  found  any  authority  sustaining  that  view.  Our  opinion 
is,  that  it  took  effect  on  the  24th  of  May. 

If,  for  this  purpose,  a  day  is  capable  of  division,  so  as  to 
give  effect  to  a  statute  only  from  the  moment  of  its  approval, 
there  would  be  much  reason  for  contending  that  the  judjrrnent 
in  this  case  should  be  affirmed,  upon  a  presumption  that  it  was 
rendered  before  the  act  was  approved.  Upon  the  question 
whether  an  act,,  which  is  to  take  effect  from  its   passage, 
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should  be  regarded  as  being  in  force  daring  the  whole  day 
upon  Vhich  it  is  approved,  or  only  from  the  moment  of  its  ap- 
proval, there  has  been  some  difference  of  opinion,  as  is  shown 
by  the  very  able  discassions  of  Jadge  Story,  in  the  matter  of 
Joseph  Richardson  and  another,  (6  Law  Reporter^  3^2,)  and  of 
Judge  Prentiss  in  the  matter  of  Dehies  Welman,  (7  Law  Re- 
porter, 25.)  In  our  opinion,  according  to  the  weight  of  reason, 
and  the  decided  weight  of  authority,  the  act  in  question  most 
be  regarded  as  having  been  in  force  during  the  whole  of  the 
day  upon  which  it  was  approved,  in  conformity  to  the  general 
rule,  that  where  a  computation  is  to  be  made  from  an  act  done, 
the  day  on  which  the  act  is  done  is  to  be  included.  {Arnold 
and  others  vs.  the  United  States ,  9  Cranch^  104;  In  re  Welman^ 
supra ;  Chiles'  vs,  SmitVs  heirSy  13  B.  Mon.^  460 ;  Batman  vs. 
JU^rawan,  1  Met.,  533.) 

The  Revised  Statutes  require  the  day  of  the  approval  of  an 
act  of  Assembly  by  the  Governor,  to  be  stated  at  the  end  of 
the  same,  (chap.  61,  sec.  4.)  Such  was  the  practice  before.  If 
the  Legislature  had  contemplated  that  statutes,  which  were  to 
take  effect  from  their  passage,  should  take  effect  only  from  the 
moment  of  approval  by  the  Grovernor,  they  would  no  doubt 
have  required  the  hour,  as  well  as  day  of  approval  to  be 
stated. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 


CASE  IS—ATTACHMENT— JULY  1. 

Leet  vs.  Lockett 

iVTMAh  FBOM  VO'LKAM  OIROVIT  COUBT. 

1.  The  RetUtd  SttUet,  ehap.  60,  art.  2,  cce.  6,  prorides  that  upon  the  return  of  »n 
AttMhment  for  rent  issaed  by  a  jiutioe  of  the  peace,  to  the  oironit  oovrt,  <'the  pro- 
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Meding  ehall  be  the  same  ai  on  other  oommon  Uw  attaohmeata."  Thie  maet  be  oon- 
Btraud  lis  refciilDg  to  attaclirautid  ihea  authorized  by  the  Cede  of  P-cctz^:,  ti*h  8, 
tkapter  3.  An  order  dischargiDg  such  attachment,  on  motion,  npon  the  gronnd  that 
It  was  obtained  upon  an  insnffieient  affidaTit,  is  not  a  final  order  from  which  an  ap- 
peal can  be  prosecuted.  The  partj  desiring  a  reinstatement  of  the  attachment  should 
obtain  leave  and  applj  to  a  judge  of  the  court  of  appeals.  {Original  Code,  •ecu,  806 
to  809) 

3.  How  a  valid  statutory  bond  to  perform  the  Judgment  of  the  oonrt  in  an  attaeh- 
ment  ease  maj  be  enforced. 

W.  T.  Owen,  for  appellant,  cited  Rev.  Stat,^  chap.  ,66,  art.  2, 
sec.  5;  Civil  Code,  sees.  243,  243;  2  Met„  445. 

John  M.  Hewitt,  for  appellee,  cited  sec.  5,  art.  2,  chap.  66, 
Rev.  Statutes. 

JUDOB  BULLITT,  dklitebsd  thb  opihiom  of  ths  coubt: 

Ceet  obtained  an  attachment  from  a  justice  of  the  peace, 
upon  an  affidavit  that  Lockett  owed  him  $100  for  rent,  then 
due,  and  had  within  fifteen  days  removed,  or  was  then  remov- 
ing his  property  from  the  leased  premises.  The  attachment 
was  returned  to  the  circuit  court,  and  on  the  motion  of  Lock- 
ett was  discharged  at  the  costs  of  Leet,  because  the  affidavit 
failed  to  state  the  afiiant's  belief,  that  "unless  the  attachment 
be  issued  he  will  lose  his  rent,"  as  required  by  the  statute. 
{Rev.  Stat,,  chap.  56,  art.  2,  sec.  5.)  From  that  judgment  Leet 
appealed. 

In  our  opinion  this  court  has  no  jurisdiction  over  the  case. 
The  statute  provides,  that,^upon  the  return  of  an  attachment 
for  rent  to  the  circuit  court,  ''the  proceedings  shall  be  the  same 
as  on  other  common  law  attachments.".  (R.  S.,  chap.  56,  art. 
2,  sec.  6.)  This  must  be  construed  as  referring  to  attachments 
then  authorized  by  the  Code  of  Practice,  because,  when  the 
Revised  Statutes  were  enacted,  no  attachments  could  be  issued 
from  the  circuit  courts  except  those  authorized  by  the  code. 
{title  8,  chap.3.)  Under  the  code,  the  order  discharging  the  at- 
tachment was  not  a  final  order,  from  which  an  appeal  can  be 
prosecuted.  Leet,  if  he  desired  a  reinstatement  of  the  attach- 
ment, should  have  obtained  leave  and  applied  to  a  judge  of 
this  court.     {Original  Code^  sees.  306  to  309.) 

But  it  is  contended  that  the  court  below  erred  in  failing  to 


Digitized  by  VjOOQIC 


SUMMER  TBRM,  1862.  67 

Tn;  Ao.  ts.  Tripl«tt. 

give  the  appellant  a  judgment  on  ai  bond  alleged  by  coansel 
to  Lave  beeu  givt>n  by  the  appellee  and  another  for  the  per- 
formance of  the  judgment  of  the  court  as  aathorized  by  the 
code.     (Original  Code,  sec.  263.) 

We  need  not  decide  whether  or  not  the  bond  in  question 
was  executed  in  th«  manner  required  by  the  statute.  {Origi-^ 
nd  Code,  sec.  263.)  If  it  was  so  executed  as  to  be  a  valid 
statutory  bond,  the  appellant  might  have  enforced  its  perform- 
ance by  rules  and  proceedings  as  in  cases  of  contempt. 
(Original  Code,  sec,  304.)  But  the  record  does  not  show  that 
any  rule  had  been  issued  against  the  appellee,  nor  that  the 
appellant  had  moved  for  a  judgment  against  him  on  the  bond. 
As  to  the  appellant's  right  to  such  a  judgment,  there  was  no 
decision  by  the  court  below  and  can  be  none  here  upon  this 
appeal.  There  has  been  no  judgment  in  the  case  except  the 
one  discharging  the  attachment  at  appellant's  cost. 

Wherefore  the  appeal  is  dismissed. 


CASH  1«—PBTITI0N  OBDINABT— JULY  1. 

True,  &c.  vs.  Triplett 

APPBAL  PBOM  MABOK  CIBOVXT  OOVBT. 

1.  The  pmyor  of  a  note,  when  sued  by  bd  asBignee,  hai  not  merely  an  equitable, 
bot  a  legal  right  to  avail  himself,  as  matter  of  defense,  of  any  asury  embraced  in 
the  note,  or  of  any  payments  made  to  the  payee  before  notice  of  the  assign- 
ment. 

2.  If  an  answer  presents  merely  matter  of  defetiM,  it  cannot  be  treated  as  a  set- 
off or  oounter -claim,  though  it  may  be  so  called  by  the  defendant. 

3.  Payor  of  a  note,  sned  by  assignee  of  payee,  pleads  oertain  payments  to  payee 
before  notice  of  the  assignment,  as  a  set-off,  and  asnrions  interest  embraced  in  the 
note,  as  a  connter-olaim.  Htld,  That  the  answer  presents  only  matter  of  defense, 
and  no  reply  is  necessary ;  and  that  the  assignor  is  not  a  necessary  party  to  the  oon- 
troTersy  between  the  payor  and  assignee. 
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Stanton  &  Thboop,  for. appellants,  cited  Civil  Code^  sec.  1S8 ; 
7  Barbour,  N.  F.,  80 ;  10  Barbour  Supreme  Court  R.,  321 ;  8  Barb., 
124 ;  18  B.  Mm.,  60 ;  lb.,  82 ;  Smith  vs.  Lewis,  Mss.  apin. 
1855. 

Hareison  Tayloe,  for  appellee,  cited  Civil  Codey  sec.  908. 

JUDGE  BULLITT  dxlitskbd  thk  ofikion  of  tvk  coubt: 

The  appellee,  as  assignee  of  Jennings,  sued  the  appellants 
upon  a  note.  T.  M.  True  filed  an  answer,  alleging  that  he 
had  made  certain  payments  to  Jennings,  before  notice  of  the 
assignment,  and  also  that  a  certain  amount  of  usurious  inter- 
est was  embraced  in  the  note,  and  concluded  the  answer  thus : 
*^  He  pleads  and  relies  on  the  foregoing  payments  as  set-off 
herein,  and  said  usury  as  a  counter-claim,  wherefore  he  prays 
judgment,  &c.''  The  appellee  replied,  denying  any  knowl- 
edge of  the  facts  alleged  by  appellants,  or  information  suffi- 
cient to  form  a  belief  concerning  them  ;  and  praying  that  Jen- 
nings might  be  made  a  party  to  the  suit,  and  for  judgment 
against  him  for  the  amount,  if  any,  which  might  be  credited 
to  the  appellants  on  account  of  the  alleged  usury.  But  Jen- 
nings was  not  brought  before  the  court. 

The  law  and  facts  were  submitted  to  the  court,  and  judg- 
ment rendered  against  appellants  for  the  amount  of  the  de- 
mand, from  which  they  appealed. 

The  record  contains  no  bill  of  exceptions.  The  only  grounds 
relied  on  for  a  reversal' are  :  1.  That  Jennings  was  a  neces- 
sary party  to  the  suit    3.  That  the  reply  was  insufficient. 

Under  the  statute,  the  payor  of  a  note,  when  sued  by  an 
assignee,  has  not  merely  an  equitable,  but  a  legal  right,  to 
avail  himself,  as  matter  of  defense,  of  any  usury  embraced  in 
the  note,  or  of  any  payments  made  to  the  payee  before  notice 
of  the  assignment.  It  is  clear,  therefore,  that  Jennings  was 
not  a  necessary  party  to  the  controversy  between  the  appel- 
lants and  appellee. 

Th«)  alleged  payments  to  Jennings,  and  the  alleged  usury, 
constituted  matter  of  defense  and  not  of  set-off  or  counter- 
claim against  the  appellee.  It  has  been  repeatedly  decided 
by  this  court  that,  if  an  answer  states  facts,  constituting  a  set- 
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off  or  coonter^olaim,  it  must  be  recrarded  as  a  counter-claim 
or  set-off,  though  not  so  denominated  in  the  answer.  On  the 
other  band,  if  the  answer  presents  merely  matter  of  defense, 
our  opinion  is  that  it  cannot  be  treated  as  a  set-off  or  counter- 
claim, though  it  may  be  bo  called*by  the  defendant.  As  the 
answer  of  T.  M.  True  presented  only  matters  of  defense,  no 
reply  was  necessary. 

The  judgment  is  affirmed. 


CASE  17— PETITION  BQUITT— JULY  2. 

Ward  vs.  Crottj,  &c. 


ItlU  878i 

4me  50| 
134     452[ 


APPEAL  FROM  FLKMIITO  CIRCUIT  COURT. 

1.  The  reloMe  hy  a  wifo  of  her  potential  right  of  dower  fermi  a  Taliiable  oonfid- 
eratiop,  inffieient  to  sustain  a  settlement  npon  her  by  her  hvsband,  eren  against  hia 
•creditors. 

2.  An  agreement  by  a  husband  to  transfer  to  his  wife  a  note,  for  a  part  of  the  pur- 
chase money,  for  her  separate  use,  in  consideration  of  her  release  of  her  potential 
right  of  dower  in  land  sold  by  him,  is  binding  in  equity,  and  may,  upon  her  appU- 
cation,  be  speoiiically  enforced  against  him. 

3.  Between  equities  that  which  is  prior  in  time  must  preyail. 

4.  Section  11 ,  of  chap.  24,  of  tht  Bevited  Statuiet,  does  not  avoid  an  unrecorded 
assign  meat  in  behalf  of  creditors  baring  notice  thereof  before  the  acquisition  of  a 
Ugal  title  to  the  property.    (17  B.  Man.,  025.) 

6.  A  husband  sold  land  in  which  his  wife  had  a  potential  right  of  dower,  which 
she  refused  to  release  unless  he  would  giye  her  one  of  the  notes  which  he  had  taken 
firom  the  purchaser.  He  agreed  to  assign  the  note  to  her  for  her  separate  use,  and 
delirered  it  to  her,  endorsed,  *'!"  assign  the  within  note  te  0.  W.,  [the  wife,]  for  sat- 
isfactory consideration."  No  trustee  was  named,  nor  was  the  assignment  recorded* 
She  then  signed  and  acknowledged  the  deed.  Afterwards  his  creditors  sought  to 
subject  the  note,  when  she  asserted  her  claim  thereto.  Beld,  That  against  the  sub- 
sequent creditors  she  is  entitled  to  the  note.  Against  the  prior  creditors  she  is  enti- 
tled to  the  yalue  of  her  potential  right  oi  dower  at  the  time  she  released  it^  with  in- 
terest; the  residue,  if  any,  due  upon  the  note,  to  go  to  the  prior  creditors. 

Andrews  &  Cox,  for  appellant,  cited  5  B.  Mcn.^  298. 
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Wm.  S.  Botts,  for  appellees,  cited  2  /.  /.  Mar.,  82 ;  18  B. 
Man.,  G02  ;  7  PicL  5C3. 

W.«H.  Cord,  on  same  side,  cited  Marshall  vs.  HulckinSj  5  B. 
Mon;  McCann  vs.  Letcher^  8  B.  Man;  Hunt  vs.  Dupuy,  11  B. 
Mon.,  285-6 ;  BvJIard  vs.  Briggs,  Pick.  Mass.  Rep.',  Fassett  vs. 
Fleming,  Ms.  opin.  summer  term,  1856. 

JUDGE  BULLITT  dblivxbbd  thb  opurioir  of  thb  coubt: 

Thomas  Ward,  owning  land  in  which  his  wife,  the  appel- 
lant, had  a  potential  right  of  dower,  agreed  to  sell  it  to  one 
Hudson  for  $1,1 5tf;  Hudson  to  pay  $300  down,  and  to  give 
his  three  notes  for  $285,66  each  for  the  residue. 
•  The  conveyance  having  been  prepared,  the  clerk  of  the 
county  court,  at  the  request  of  Ward  and  Hudson,  called  on 
Mrs.  Ward  to  sign  and  acknowledge  it ;  but  she  refused  to  do 
so,  unless  Ward  would  give  her  one  of  said  notes.  Ward 
then  agreed  to  assign  said  note  to  her  for  her  separate  use, 
and  delivered  it  to  her  with  this  endorsement :  **  I  assign  the 
within  note  to  Catharine  Ward  for  satisfactory  consideration. 
Dec.  29,  1859.     Thomas  Ward.'' 

After  the  note  had  been  delivered  to  her,  she  signed  and  ac- 
knowledged the  deed. 

In  1861  Crotty  and  other  creditors  of  Ward  obtained  attach- 
ments against  his  property,  upon  affidavits  authorizing  such 
proceedings,  and  sought  to  subject  the  note  assigned  to  Mrs. 
Ward. 

She,  by  answer  and  cross-petition,  asserted  her  claim  to  said 
note,  and  alleged  and  proved  the  facts  above  stated.  The 
court  below  dismissed  her  cross-petition,  from  which  order  she 
j&ppealed. 

That  the  release  by^a  wife  of  her  potential  right  of  dower 
forms  a  valuable  consideration,  sufficient  to  sustiain  a  settle- 
ment upon  her  by  her  husband,  even  against  his  creditors,  is 
too  well  settled  to  require  any  citation  of  authorities. 

It  is  contended  that  the  judgment  should  be  affirmed  be- 
cause the  assignment  of  the  note  was  not  made  to  a  trustee 
for  Mi's.  Ward,  nor  expressed  to  be  for  her  separate  use  ;  and 
also  because  the  assignment  was  not  recorded. 
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We  are  satisfied  that  Ward's  agreement  to  transfer  the  note 
for  the  separate  use  of  his  wife,  was  binding  in  equity,  and 
might,  upon  her  application,  have  been  specifically  enforced 
against  him.  (Liviris^Qton  vs.  Livingston,  2  John,  C,  12.,  537  ; 
Chnrlick  vs.  Strang y  3  Paige y  440  ;  Marshall  vs.  Hutchinson,  5  B. 
Man.,  298 ;  McCann  vs.  Letcher,  8  B.  Mon.^  320  ;  Aihurly  on  Mar- 
riage Settlements,  161  ;  2  Rentes  Com.,  166. 

The  creditors,  by  their  attachments,  acquired  only  an  equi- 
table claim  upon  the  note.  Her  equity  being  prior  to  theirs 
mnst  prevail. 

Whether  or  not  section  11,  chapter  24,  of  the  Revised  Stat- 
utes, applies  to  an  assignment  of  a  chose  in  action,  or  a  con- 
veyance to  a  marri^^d  woman  for  her  separate  use,  we  need 
notf  decide ;  because,  even  conceding  that  it  does,  the  statute 
does  not  avoid  an  unrecorded  assignment  in  behalf  of  credi- 
tors»  having  notice  thereof  before  the  acquisition  of  a  legal 
title  to  the  property.     {Forepaugh  vs.  Appdd,  17  B.  Mon.,  625.) 

It  appears  that  some  of  Ward's  debts  were  contracted  be- 
fore the  assignment,  and  some  afterwards.  Against  the  sub- 
sequent  creditors  Mrs.  Ward  is  entitled  to  the  note.  Against 
the  prior  creditors  she  is  entitled  to  the  value  of  her  potential 
right  of  dower,  at  the  time  she  released  it,  with  interest.  The 
residue,  if  any,  due  upon  the  note,  should,  if  necessary,  go  to 
Ward's  prior  creditors.     {Garlick  vs.  Sttvng,  supra.) 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  not  inconsistent  with  this  opinion. 


CASE  18— PETITION  EQUITY-JUNE  4. 

Watts,  &c,  vsi  PoDd,  &c. 

▲PPBAL  VBOM  MADISON  OIBOUIT  OOUBT. 

1.  In  a  proceeding  for  the  sale  of  infante'  real  estate  under  the  statute,  the  reeord 
Biiist  show  that  the  oommissioners,  appointed  to  report  the  net  ralne  of  the  infanta' 
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•fteit,  k:,  wer«  Bvoni;  othorwise  ih«  eonrt  hM  A*  joriadiotion  to  ordor  « t»le,  a&d 
the  Bale,  if  madoi  will  be  void. 

2.  The  report  of  the  commissionerB  must  show  whether  the  interest  of  the  Infhntf 
requires  the  sale  to  be  made,  or  the  lale  will  be  Toid.  It  will  not  be  taffioient  to 
atate  that  in  their  opinion  ''it  would  redound  to  the  benefit  of  the  Bidd  in£antB  to 
hftTO  said  land  Bold." 

SauiRE  Turner,  for  appellants,  cited  Rev.  Statutes^  {old  edu 
tion,)  page  592  ;  16  B.  Mon.,  295  ;  18  lb.,  781  ;  2  Met.,  514. 

C.  P.  Burn  AM,  for  appellees,  cited  Morehead  if  Brown*  s  Di- 
gesty  808  ;  Civil  Code,  sees.  96,  97.  ^ 

4UB0S  BULLITT  DBLivtwiD  tbs  ormiov  ov  tsb  ooukt: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court,  orer- 
rultng  a  motion  to  quash  a  sale  of  infants'  lands,  and  the 
bonds  for  the  purchase  money  given  by  the  appellants. 

The  record  of  the  proceeding,  in  which  the  sale  was  order- 
ed, does  not  show  that  the  commissioners,  appointed  to  report 
the  net  value  of  the  infants'  estate,  &c.,  were  sworn.  Their 
report  states  that,  in  their  opinion,  "  it  would  redound  to  the 
benefit  of  the  said  infants  to  have  said  land  sold.*' 

The  statute  declares  that,  **  before  a  court  shall  have  juris- 
diction to  decfee  a  sale  of  infants'  landd,  three  commissioners 
must  be  appointed  to  report,  and  must  report  under  oath,  to 
the  court,  the  net  value  of  the  infants'  real  and  personal  es- 
tate, and  the  annual  profits  thereof,  and  whether  the  interest 
of  the  infant  or  idiot  requires  the  sale  to  be  made."  {R.  S.^ 
chap.  86,  art.  S,sec.  2.) 

In  this  case  the  court  had  no  jurisdiction  to  order  a  sale ; 
Arst,  because  the  report  did  not  state  whether  the  interest  of 
the  infants  required  the  sale  to  be  made  ;  {Mattingly  vs.  Read^ 
decided  at  the  last  term  ;)  siscondly,  because  the  commissioners 
did  not  report  under  oath,  as  required  by  the  statute.  The  sale 
was,  therefore,  void,  and  the  motion  should  have  been  sus- 
tained. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Digitized  by  VjOOQIC 


DECISIONS 


OP 


THE   OOURT    OF   A.I>I>EAr.S 


OP    KENTUCKY. 


-WINXKR    TERM.    1800. 


CASB'1-.MOTION— DBOBMBKR  3. 

Citj  of  Louisyille  vs.  CoHimonTvealth. 

AFPflAL  TftOM   THC  VftAHKtlR  OlftOUIT  OOUBT. 

1.  The  liability  of  the  citj  of  LonisTilU  to  the  oommonwealth  for  the  |2/)00  per 
MDam  required  by  the  aot  of  March  10, 1856,  to  be  paid  into  the  treasury,  in  ooneid- 

eration  of  the  fines  and  forfeitures  reoorered  in  faror  of  the  oemmonwealth  in  the 
eity  court  of  Lonisrille,  is  that  of  a  debtor  to  the  eommonwealtb,  not  that  of  a  col- 
lector  or  reoeirer  of  poblie  moneys;  and  jadgment  oannot  be  obtained  therefor  with- 
out notiee  of  the  motion. 

2.  Section  1,  of  article  12,  chapter  83,  of  the  JCevteed  Statutee,  has  been  superceded 
by  the  prorisions  of  the  Civil  Code,  which  prescribes  the  remedies  against  defaaltlng 
ooUeoters  and  receirers  of  the  public  moneys. 

3.  Seo  the  opinion  for  a  reference  to  the  laws  relating  to  the  questions  eupra, 

Wm.  S.  Bobley,  for  appellant,  cited  act  March  10, 1856,  {sess. 
acU  \855-6,page  114;)  Rev.  Stat.,  art,  12,  chap.  83,  sec.  1;  9 
Dana,  70. 

A.  J.  Jambs,  Attorney  General,  for  commonwealth,  cited  act 
March  10,  1856,  (1  sess.  acts,  1855-6,  page  114  ;)  act  oj  Dec.  21, 
1861,  Gen.  Laws,  43  ;  2  Rev.  Stat.,  268 ;  5  Man.y  310. 
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Git  J  of  Lonisvillo  tb.  Commonwealth. 
JUIXitK  BDLLITT  dbliybbi^  thb  ofinioh  of  tms  oourt: 

By  an  act  approved  March  10,  1856,  it  was  provided  that, 
*<The  judge  of  the  city  court  of  Louisville  shall  receive  an  an- 
nual salary  of  $2,000,  payable  out  of  the  treasury  of  this  com  - 
monwealth,  quarterly.  And  in  consideration  pf  the  fines  and 
forfeitures  recovered  in  favor  of  the  commonwealth,  in  said 
court,  granted  to  the  city  of  Louisville,  it  shall  be  the  duty  of 
said  city,  on  the  1st  day  of  December  next,  and  on  the  1st 
day  of  December  in  each  succeeding  year,  to  pay  into  the 
treasury  of  this  commonwealth  the  like  sum  of  $2,000.  {Sess, 
acts,  1855,  vol,  1,  page  114.) 

In  March,  1862,  the  Attorney  General  filed  in  the  Franklin 
circuit  court  this  memorandum  of  the  Auditor  of  Public  Ac- 
counts: 

"  Frankfort,  Feb.,  26,  1862. 
City  op  Louisville, 

In  account  with  the  Commonwealth  of  Kentucky,  Dr. 
To  three  years  salary  of  city  judge,  from  1st  December,  1858, 
to  1st  December,  1861,  per  act  of  General  Assembly,  approved 
10th  March,  1856,  $6,000." 

On  the  same  day,  without  any  summons  of,  or  notice  to,  or 
appearance  by  the  city,  a  judgment  by  default  was  rendered 
against  it  in  favor  of  the  commonwealth  for  $6,000,  with  in. 
terest  and  20  per  cent,  damages,  from  which  it  appealed. 

The  Code  provides,  that  "all  debts  due  to  the  Common- 
wealth of  Kentucky  are  recoverable  by  motion  in  the  Frank- 
lin circuit  court."     {Sec.  485.) 

Section  486  declares  that, "  where  the  debt  is  due  by  a  sher- 
iff, clerk,  or  collector  of  the  revenue,  or  any  other  receiver  of 
public  moneys,  for  money  collected  or  received,  and  such  offi- 
cer, collector,  or  receiver  has  failed  to  pay  the  same,  in  the 
manner  and  at  the  time  prescribed  by  law,  the  motion  for  the 
recovery  of  such  debt  may  be  made  at  the  regular  term  of 
said  court  succeeding  such  failure,  without  any  notice  to  such 
debtor  or  his  sureties." 

Section  487  authorizes  similar  proceedings  against  officers, 
corporations,  and  officers  of  corporation?,  failing  to  report  as 
required  by  law,  where  a  fine  or  penalty  is  imposed  for  such 
failure. 
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Section  4t$8  declares  that,  *'  in  all  other  cases  notice  of  such 
motion  shall  be  served  on  the  debtor,  or  person  in  defaalt,  ten 
days  before  the  making  thereof." 

By  an  act  approved  Dec.  21,  1861,  sections  486  and  487 
were  amended  so  as  to  authorize  the  motions,  therein  men- 
tioned, to  be  made  at  the  first,  or  any  subsequent  term,  with- 
out notice.     {PvJblic  acts,  regular  session,  1861, page  43.) 

Sec.  1,  art.  12,  chap.  83,  of  the  Revised  Statutes,  need  not  be 
considered,  having  been  superceded  by  the  provisions  of  the 
Code. 

The  only  question  necessary  to  be  considered  is,  whether 
section  486  of  the  Code,  as  amended  by  the  act  of  1861,  au- 
thorized the  rendition  of  judgmeut,  in  this  case,  without  notice 
to  the  appellant.     In  our  opinion  it  did  not. 

Assuming,  as  is  conceded  by  appellant's  counsel  in  argu- 
ment, that  appellant  is  liable  to  the  commonwealth  for  the 
said  sum  of  $2,000  per  annum,  by  virtue  of  the  act  of  1856, 
we  are  clearly  of  the  opinion  that  the  liability  is  not  embraced 
by  section  486  of  the  Code.  That  section  applies  only  to 
agents  of  the  commonwealth,  collecting  or  receiving  for  it 
moneys  to  which  it  is  entitled.  The  act  of  1856  makes  it  the 
duty  of  the  city  to  pay  money  to  the  commonwealth,  not  to 
collect  money  for  the  commonwealth.  It  authorizes  the  city 
to  collect  the  fines  and  forfeitures,  recovered  in  the  city  court, 
for  itself,  not  for  the  commonwealth.  The  liability  of  collec- 
tors and  receivers  of  public  moneys  depends  upon  the  sums 
which  have  or  might  have  been  collected  ;  that  of  the  city  is 
fixed  at  a  certain  sum,  without  reference  to  the  amount  of  the 
fines  and  forfeitures  which  may  be  collected.  Under  the  act 
of  1856,  said  fines  and  forfeitures  are  not  "public  moneys,"  do 
not  belong  to  the  commonwealth,  and  are  not  collected  for  it, 
but  belong  to  appellant,  and  appellant  is  not  bound  to  pay  the 
same,  nor  to  account  therefor  to  the  commonwealth.  The  li- 
ability of  the  city  is  that  of  a  debtor  to  the  commonwealth, 
not  that  of  a  collector  or  receiver  of  public  moneys  ;  and  no- 
tice of  the  motion  should  have  been  given. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  not  inconsistent  herewith. 
5 


Digitized  by  VjOOQIC 


66  METCALFE'S  REPORTS. 

Chandler  ti«  CoauionveslKk. 
CASE  1— BASTA&DT  CASK— DECEMBEB  9. 

Chandler  ys.    CommonwealtlL 

APPSAL  rmoU  TVK  KTBLnBCKG  COCTTT  OOVVT. 

1.  Under  tke  SevUed  Statmtet,  eknpUr  6,  an  nppemnuBM  bj  a  defendant  is  not  no- 
eeetary  ie  agihoriie  a  trial  of  a  ba«tardj  eaee.  It  ifl  not  a  eriniinal,  bat  a  ciril  pre- 
eeeding. 

2.  Where  a  defendant  in  a  bastardy  ease  fails  to  appear,  in  eomptiance  with  his 
reeogniianee,  the  coart  is  not  thereby  deprived  of  its  jarisdletion  orer  the  ease,  bat 
■aj  give  relief  by  trial  and  judgment  against  the  defendant  npon  his  Culare  to  ap- 
poor,  and  by  an  attaehment  to  eompel  perfomanee  of  the  judgment. 

Zi.  That  the  father  of  a  bastard  child  is  an  infant  does  not  ralieTe  him  from  a  pnw- 
•eation,  under  the  statute,  for  its  support.  Infants  are  liable  for  their  tortious  acts. 
But  a  guardian  €ui  litem  should  be  appointed  to  defend  him. 

4«  Under  the  prorisioni  of  the  Civil  Code  a  bastardy  ease  is  a  tpeeial  proeeeding, 
oad  not  an  action.  It  is  not  for  a  penalty  or  forfeiture,  nor  is  it  fer  the  enforcement 
of  a  prirate  right  within  the  meaning  of  the  Code. 

6.  The  defendant  in  a  bastardy  ease  is  not  entitled  to  a  eontinaanoe  on  account  of 
his  absenee  as  a  soldier  in  the  armies  of  this  Sute  and  the  United  States.  The  acts 
•f  March  8,  and  March  11,  1862,  are   not  applicable  to  proceedings  in  bastardy 


6.  ETidence  ef  a  promise  of  marriage  is  not  admissible  on  the  trial  of  a  bastardy 
ease. 

Joseph  Rickbtts  and  B.  E.  Pittman,  for  appellant,  cited  3  Lit 
tea,  284  ;  act  of  March  8,  1862  ;  6  J.  J.  Mar.,   685;  Rev.  Stat., 
chap.  6,  sec.  10. 

A.  J.  James,  Attorney  General,  for  commonwealth,  cited  ojct 
March  11,  im2,  page  69,  General  Laws. 

JUDGE  BULLITT  dxlivkrbd  thk  opihior  op  thx  coubt: 

This  is  a  proceeding  against  the  appellant,  who  is  under  the 
age  of  21  years,  to  compel  him  to  support  a  bastard  child,  of 
which  he  is  alleged  to  be  the  father.  In  May,  1862,  he  was 
arrested,  and  entered  into  a  recognizance  to  appear,  in  the 
Muhlenburg  county  court  on  the  first  day  of  its  next  June  term. 
At  that  term  he  failed  to  appear,  and  his  recognizance  was  de- 
clared forfeited,  and,  as  the  record  states,  the  cause  was  con- 
tinued '*on  the  motion  of  the  defendant  by  his  attorney."  At 
the  July  term  the  defendant  again  failed  to  appear  and,  as  the 
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record  states,  B.  £.  Pittman,  as  his  attorney,  and  Richard 
Chandler,  as  his  agent,  moved  for  a  continuance,  upon  the 
ground,  sustained  by  affidavits,  that  defendant  was  then,  and 
for  more  than  six  months  had  been,  a  soldier  in  the  army  of 
the  United  States,  and  was  then  in  the  service  of  said  army 
and  absent  from  said  county.  Bat  the  motion  was  overraled, 
and,  upon  «  trial,  the  jury  found  the  defendant  guilty,  and  the 
court,  in  accordance  with  the  verdict,  adjudged  that  he  be 
charged  with  the  annual  sum  of  $25  daring  the  next  eleven 
years,  and  that  he  should  execute  bond,  with  surety,  therefor, 
on  or  before  the  second  day  of  that  term  ;  and  that  defendant 
having  failed  to  execute  said  bond^  the  court  afterward  order- 
ed that  he  be  committed  to  jail  until  he  should  execute  such 
bond  or  pay  the  money,  or  be  discharged  as  an  insolvent 
debtor ;  to  reverse  which  orders  this  appeal  was  prosecuted. 
1.  It  is  contended  that  the  county  court,  upon  defendant 
failing  to  appear,  had  no  authority  to  do  anything  more  than 
to  take  proceedings  for  enforcing  a  forfeiture  of  the  recog- 
nizance ;  and  that  a  new  warrant  and  arrest  were  necessary 
to  authorize  a  judgment  against  him  for  the  support  of  the 
child.  We  are  of  a  different  opinion.  It  was  his  duty  to  ap- 
pear as  he  had  bound  himself  to  do,  and  he  could  not,  by  fail- 
ing to  appear,  deprive  the  court  of  its  jurisdiction  over  the 
case.  This  is  not  a  criminal,  but  a  civil  proceeding,  the  chief 
object  of  which  is  the  benefit  of  the  mother  and  child. 
(Schooler  vs.  Commonwealth^  Litt.  Sel.  Ctis.  91  ;  Hamiitonvs.  Same, 
8  Jlfcm.,  214;  Burgen  vs,  Stravghon,  7  J.  J.  Mar,,  584-5.) 
Neither  of  them  can  have  any  benefit  from  the  forfeiture  of 
the  recognizance ;  and  if  the  defendant,  by  failing  to  appear, 
can  deprive  the  court  of  it^  jurisdiction  over  the  case,  neither 
the  mother  nor  child  can  have  any  benefit  whatever  from  the 
proceeding,  but  a  new  proceeding  must  be  instituted.  True, 
final  relief  cannot  be  given  unless  the  defendant  shall  appear 
or  be  arrested  ;  but,  in  our  opinion,  if  his  presence  had  been 
deemed  necessary  to  authorize  a  trial,  the  Legislature  would, 
as'  in  criminal  cases,  have  authorized  process  to  compel  his  ap* 
pearance,  upon  his  failing  to  appear  in  compliance  with  his 
recognizance.     According  to  our  view,  the  court  may  give  re- 
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lief  in  such  cases  by  trial  and  judgment  against  the  defendant, 
upon  his  failure  to  appear,  and,  by  an  attachment,  to  compel 
performance  of  the  judgment.  But,  according  to  the  view 
urged  by  appellant's  counsel,  a  defendant  in  a  bastardy  case 
may  forever  prevent  the  giving  of  any  relief  to  the  mother 
and  child,  because,  as  often  as  he  is  arrested,  he  may  give  a 
recognizance,  in  the  sum  of  $300,  to  appear,  and  then  can 
end  the  proceeding  by  failing  to  appear.  Finally,  it  must  be 
remarked,  that,  though  the  framers  of  the  Revised  Statutes 
adoptc^d  most  of  the  ^provisions  of  the  bastardy  act  of  1795, 
(1  8,  Z.,  238,)  they  omitted  the  following  provision  contained 
in  that  act :  "And,  on  the  person  so  charged  with  being  the 
father  of  any  bastard  child  appearing  in  court,  such  court  shall 
proceed  to  hear  and  determine  the  charge  against  such  per- 
son." In  view  of  that  omission,  and  of  the  other  considera- 
tions above  mentioned,  we  are  clearly  of  the  opinion  that,  un- 
der the  Revised  Statutes,  chap,  6,  an  appearance  by  a  defendant 
is  not  necessary  to  authorize  a  trial  of  a  bastardy  case. 

2.  It  is  contended  that  the  appellant  is  not  subject  to  the 
liabilities  imposed  by  said  statute,  because  he  is  an  infant. 
According  to  the  evidence  he  was  in  the  19th  year  of  his  age 
when  the  child  was  begot.  It  is  not  contended  that  he  was  in- 
capable of  begetting  a  child,  but  is  insisted  that  the  statute, 
though  general  in  its  terms,  only  applies  to  adult  fathers.  No 
authority  is  cited  in  support  of  this  position  ;  nor  do  we  per- 
ceive any  reason  for  excepting  acts  of  this  character  from  the 
operation  of  the  general  rule  of  law,  which  holds  infants  lia- 
ble, like  adults,  for  their  tortious  acts. 

3.  It  is  contended  that  the  appellant  was  entitled  to  a  con? 
tinuance  because  he  was  a  soldier  in  the  army  of  the  United 
States,  then  in  the  service,  and  absent  from  the  county. 

In  our  opinion  he  was  not  entitled  to  a  continuance  by  vir- 
tue of  the  act  entitled,  "An  act  for  the  benefit  of  soldiers  in 
the  armies  of  the  State  of  Kentucky  and  the  United  States," 
approved  March  11,  1862,  {acts  of  regular  session^  1861,  page 
69,)  for  two  reasons  :  1st.  That  act  only  applies  to  "  cases  of 
prosecutions  for  crimes  and  misdemeanors,"  and  this,  as  we 
have  shown,  is  not  such  a  case,  but  is  in  the  nature  of  a  civil 
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proceeding.  2Dd]y.  That  act  only  entitles  the  defendant  to  a 
continuance  where  he  has  volunteered  and  entered  the  mili- 
tary service  since  the  commencenient  of  the  proceedings ; 
whilst  the  evidence  shows  that  the  appellant  entered  the  ser- 
vice before  the  commencement  of  this  proceeding. 

Nor  was  he  entitled  to  a  continuance  by  virtue  of  the  act 
entitled,  *'  an  act  to  regulate  proceedings  in  civil  cases,"  ap- 
proved March  8, 1862,  (acts  of  regular  session,  1861,  page  67^)  be- 
cause that  act  only  applies  to  **  actions,  either  by  ordinary  or 
equitable  proceedings,"  and  this  was  not  such  an  action.  To 
ascertain  what  was  an  action  by  ordinary  or  equitable  pro- 
ceedings, when  this  act  was  passed,  we  must  look  to  the  Code 
of  Practice.  The  preliminary  provisions  of  the  Code  contain 
these  provisions : 

*'§  2.  Remedies  in  civil  cases  in  the  courts  of  this  State  are 
divided  into  two  classes — 1.  Actions.  2.  Special  proceed- 
ings. 

§  3.  A  civil  action  is  an  ordinary  proceeding  in  a  court  of 
justice  by  one  party  against  another,  for  the  enforcement  or 
protection  of  a  private  right,  or  the  redress  or  prevention  of  a 
private  wrong.  It  may  also  be  brought  for  the  recovery  of  a 
penalty  or  forfeiture. 

§  4.  Every  other  remedy  in  a  civil  case  is  a  special  proceed- 
ing." 

Title  1,  section  3,  declares  that,  ''The  proceedings  in  a  civil 
action  may  be  of  two  kinds:  1.  Ordinary.  2.  Equitable." 
And  chapter*  4,  section  23,  gives  jurisdiction  to  the  county  court 
in  certain  ''civil  proceedings,"  including  cases  of  bastardy. 
Under  these  provisions  of  the  Code,  the  case  under  consider- 
ation is  a  special  proceeding  and  not  an  action.  It  is  clear 
that  the  liability  imposed  by  the  Revised  Statutes  upon  the 
father  of  a  bastard  child,  is  not  a  forfeiture;  nor  is  it  a  penalty, 
as  was  decided  in  the  cases  cited  above.  The  right  which  it 
confers  on  the  county  courts  to  compel  the  father  to  keep, 
maintain,  and  educate  the  child,  is  not,  in  our  opinion,  a  pri- 
vate right  within  the  meaning  of  the  Code  ;  if  it  is,  it  is  a  right 
of  the  child,  and  not  of  the  commonwealth,  in  the  name  of 
which  the  proceeding  is  carried  on,  nor  of  the  mother  at  whose 
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instance  it  is  prosecuted,  and  without  whose  consent  it  cannot 
be  instituted  So  that,  at  any  rate,  it  is  not  '*  a  proceeding  by 
one  party  against  another  for  the  enforcement  of  a  private 
right." 

4.  But,  in  our  opmion,  the  court  below  erred  in  failing  to 
appoint  a  guardian  ad  litem  for  the  appellant.  Though  an  in- 
fant may  be  held  liable  under  the  bastardy  act,  he  must  first 
be  found  guilty,  and  is  entitled  to  the  same  protection  with  ref- 
erence to  the  trial  of  the  question,  as  in  other  civil  cases.  He 
cannot  appoint  an  agent  or  attorney.  He  must  be  defended 
by  a  guardian  ad  litem. 

5.  The  court  below  also  erred  in  permitting  the  mother  to 
testify  that  the  defendant  had  promised  to  marr}'  her,  though 
the  court,  "  in  overruling  the  objection  to  the  question,  told 
the  jury  that  the  answer  was  admissible,  but  not  for  the  pur- 
pose of  increasing  the  damages  against  the  defendant."  If  it 
had  been  admissible  for  any  purpose,  the  jury  should  have  been 
told  what  the  purpose  was.  But,  in  our  opinion,  it  was  not  ad- 
missible for  any  purpose.  The  child  was  equally  a  baetard 
whether  it  was  begot  with  or  without  a  promise  of  marriage; 
and  the  evidence  of  the  promise  may  have  prejudiced  the 
minds  of  the  jury,  and  caused  them  to  increase  the  sum  with 
which  they  charged  the  defendant,  although  they  were  told 
that  the  evidence  was  not  admissible  for  that  purpose. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial  and  other  proceedings  not  .inconsistent  with  this  opin- 
ion. 
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CASE  8— irOBFEITED  KBCOGNIZAKCE— APRIL  10. 

Commonwealth,  (for  Huker,)    vs.    Taphorn,   &c, 

▲PPKAL  FKOH  THE   KINTOIT  CIKOUIT  COUKT. 

Tli«  eireait  court  hat  no  jvrisdiotion  of  an  appoal  from  a  judgment  of  the  county 
court  upon  a  lorfeited  reoognizanoe  for  the  appearance  of  a  defendant  in  a  bastardy 
ease.  An  appeal  from  such  judgment  is  ezclusiTely  cognizable  by  the  court  of  ap- 
peals. 

A.  J.  James,  .  Attorney  General,  for  Commonwealth,  cited 
Civil  Code,  sees.  15,  16, 
Cambron  and  Fisk,  on  same  side. 
Carlisle.  Hamilton  and  Carlisle,  for  appellees. 

CHIEF  JUSTICE  DUVALL  deliybskd  thr  opinion  of  thr  ooubt: 

Taphorn  was  accused  by  Theresa  Huker  of  being  the 
father  of  her  bastard  child.  At  the  April  term  1860,  of  the 
Kenton  county  court,  he  was  put  on  trial,  but  the  jury  failing 
to  agree,  were  discharged,  and  Taphorn,  with  the  present  ap- 
pellees as  his  sureties,  entered  into  a  recognizance  in  the  sum 
of  $300,  "to  be  due  upon  the  failure  of  said  Clement  Taphorn 
to  appear  at  the  next  regular  term  of  this  court  in  Covington, 
to  answer  said  charge."  Such  is  the  recital  contained  in  the 
order  of  court,  the  recognizance  bond  not  being  in  the  record. 
At  a  subsequent  term  the  recognizance  was  declared  forfeited, 
and  the  sureties  having  been  summoned,  judgment  wa^  ren- 
dered against  them  for  the  $300.  They  appealed  to  the  Ken- 
'  ton  circuit  court,  and  that  court  rendered  a  judgment  quashing 
the  summons  which  had  issued  by  order  of  the  county  court, 
and  dismissing  the  case  at  the  cost  of  the  plaintiff.  To  re- 
verse that  judgment  she  has  appealed. 

The  only  question  to  be  decided  is  whether  the  Kenton  cir- 
cuit court  had  jurisdiction  of  the  appeal  from  the  judgment  of 
the  county  court. 

The  law  has  given  to  this  court  appellate  jurisdiction  over 
the  final  orders  and  judgments  of  all  other  courts  of  this  corn- 
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monwealth,  subject  to  certain  exceptions.  Among  these  ex- 
ceptions is  the  class  of  cases  In  which  the  judgment  or  order 
is  by  the  county  court,  and  an  appeal  is  given  to  the  quarterly 
or  circuit  court.     {Code,  sections  15,  16.) 

The  cases  in  which  appellate  jurisdiction  is  given  to  the 
circuit  courts  over  the  final  orders  and  judgments  of  the  county 
courts,  are  enumerated  in  section  20.  It  will  be  seen  at  a 
glance  that  this  enumeration  does  not  embrace  the  present 
case,  which  is  simply  a  personal  judgment  for  money.  An 
appeal  from  such  judgment  is  therefore  exclusively  cognizable 
by  this  court. 

It  is  obvious  that  the  circuit  court  erred  in  assuming  juris- 
diction to  render  the  judgment  complained  of,  and  it  is  there- 
fore reversed,  and  the  cause  remanded  with  directions  to  dis- 
miss the  appeal. 


CASE  4— MOTION— DECBMBBR  6. 

tm^  5^  Chiles  &  Thomas  vs.  Monroe. 

▲PFKAL  FBOH  FBANKLIN  OIKOUIT  OOUBT. 

1.  Mere  lapse  ef  fifteen  years  and  a  few  days,  withont  exeontion  upon  a  judg- 
ment, does  not  raise  a  presumption  of  payment. 

2.  The  title  of  an  aot,  passed  in  1858,  is,  "An  act  to  amend  the  w^eond  teetion  of  ^ 
article  sixty- three,  of  the  Rerised  Statutes,  entitled,  'limitation  of  actions  and 
suits,"  The  act  declared  'Uhat  the  provisions  of  chapter  sixty-three,  of  the  Rerised 
Statutes,  shall  extend  to  and  embrace  all  eases  in  which  the  right  of  action  accrued, 
whether  before  or  after  the  Revised  Statutes  took  effect,  from  and  after  the  first  day 
ef  August,  1859."  Heli  That  the  act,  or  so  much  of  it  as  applies  to  any  other  sub- 
ject than  that  expressed  in  the  title,  is  unconstitutional,  inoperative  and  void. 

3.  In  Sept.  1839,  a  judgment  was  rendered,  on  which  an  exeontion  soon  after- 
wards issued,  and  was  returned,  "No  property  found."  A  second  execution  issued 
in  July,  1846,  which,  in  September  following,  was  also  returned,  "No  property 
found."  No  other  step  occurred  until  Oct.  8th,  1861,  when  a  third  execution  was 
sued  out,  which  the  defendant  moved  to  quash,  relying  upon  presumption   of  pay- 
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moot  and  limiUtion.  Held,  That  the  facts  do  not  raise  a  presumption  of  payment, 
and  that  at  the  time  this  proceeding  was  commencedi  there  was  no  statute  of  limita- 
tion in  force  applicable  to  the  judgment  on  which  the  execution  issued. 

JoiiK  M.  Hewitt,  for  appellants,  cited  3  MeUy  258  ;  Civil  Code^ 
1st  edition,  sec,  409;  3  BlacksUme^  160;  Constitution  Ky.,  2Qth 
section  of  Bin  of  Rights;  9  B.  Mm.,  489 ;  1  LitL,  331  ;  4  lb.,  37, 
38,  39,  56. 

Simpson  &  Scott,  on  same  side,  cited  LittdPs  Selected  Cases, 
848-9;  6  J.J.  Mar.,  51 ;  9  B.  Mon.,  487-8 ;  Constitution  Ky.y 
sec.  37,  art,  2. 

T.  N.  LiNDSET  and  G.  W.  Craddock,  for  appellee,  eited  Ciwl 
Code,  sec.  431 ;  2  Bjev.  Stat., page  126,  sec.  l,ar^  3;  act  of  Feb., 
1858 ;  act  of  1861,  page  93. 

CHIEF  JUSTICE  DUVALL  dxlivxebd  thx  opihior  of  thb  coubt: 

In  September,  1839.  the  appellants  recovered  a  judgment 
against  the  appellee,  on  which  an  execution  soon  afterwards 
issued,  and  was  returned, ''  No  property  found." 

In  July,  1846,  a  second  execution  issued,  which,  in  Septem- 
ber following,  was  also  returned,  "  No  property  found." 

No  further  step  appears  to  have  been  taken  by  the  appel- 
lants to  enforce  satisfaction  of  their  judgment  until  the  8th  of 
October,  1861,  when  they  sued  out  a  third  execution. 

The  appellee,  on  notice  filed,  moved  the  court  to  quash  this 
execution  on  the  grounds,  as  stated  in  the  notice,  (1,)  that  the 
judgment  had  been  paid,  and  (2,)  that  it  was  barred  by  the 
statute  of  limitations.  The  court  below  rendered  a  judgment 
sustaining  the  motion,  and  quashing  the  execution,  and  of  that 
judgment  the  appellants  complain. 

'1.  No  attempt  was  made  on  the  trial  to  prove  by  any  direct 
evidence  the  alleged  payment  of  the  judgment.  Nor  do  we 
think  the  facts  and  circumstances  proved  sufficient  to  authorize 
a  presumption  of  payment.  The  appellee  was  insolvent  in 
October,  1842,  and  also  in  September,  1846.  This  is  conclu- 
sively shown  by  the  two  executions  which  were  returned  at 
those  dates,  as.  already  stated.  And  he  wholly  failed  to  show 
that  there  had  been  subsequently  such  a  change  in  his  condi- 
tion as  would  authorize  the  deduction  that  satisfaction  of  this 
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judgment  either  had  been,  or  could  have  been,  coerced  by  legal 
process.  And  certainly  the  mere  lapse  of  time — a  period  of 
fifteen  years  and  a  few  days — cannot  be  held  to  justify  any 
such  presumption. 

2.  But  it  is  insisted  that  the  right  of  the  appellants  to  en- 
force their  judgment,  by  execution  or  otherwise,  is  absolutely 
barred  by  the^r*^  section,  of  article  3,  of  the  chapter  of  the  Re- 
vised Statutes,  entitled,  **  limitation*  of  actions  and  suits," 
which  declares  that"  an  action  or  suit  upon  a  judgment  or  de- 
cree of  any  court  of  the  United  States,  or  of  any  State  or  ter- 
ritory thereof,  the  period  to  be  computed  from  the  date  of  the 
last  execution  thereon,"  shall  be  commenced  within  fifteen 
years  after  the  cause  of  action  first  accrued.  (Rev.  Stat,,  vol, 
2,pageVZ%) 

On  the  part  of  the  appellants  it  is  contended  that  this  sec- 
tion has  no  application  to  the  case  before  us,  because,  in  the 
first  place,  its  prohibition  is  confined  exclusively  to  an  action 
or  suit  upon  a  judgment  or  decree,  and  does  not  embrace  an 
execution  or  other  similar  process  for  the  enforcement  of  such 
judgment  or  decree ;  and,  because,  in  the  second  place,  the 
statute  embraces  judgments  and  decrees  rendered,  not  by  the 
courts  of  this  State,  but  by  the  courts  of  the  United  States, 
and  of  any  ot  the  other  States  or  territories. 

Without  discussing  or  deciding  these  points,  we  proceed  to 
the  consideration  of  a  question  arising  upon  other  statutes  re- 
lating to  the  same  general  subject,  and  on  which  the  decision 
of  this  case  must  depend. 

Pre-existing  causes  of  action  were,  by  the  Revised  Statutes, 
expressly  exempted  from  the  operation  of  the  laws  of  limita- 
tion therein  prescribed,  the  Jirst  section  of  the  first  article  de- 
claring that  the  provisions  of  the  chapter  should  not  apply  to 
actions  already  commenced,  nor  to  cases  in  which  the  right  of 
action  had  accrued.  Thus  stood  the  law  from  the  adoption  of 
the  Revised  Statutes  until  the  passage  of  the  act  of  1658,  by 
which  it  is  declared,  "  that  the  provisions  of  chapter  sixty- 
three  of  the  Revised  Statutes  shall  extend  to  and  embrace  all 
cases  in  which  the  right  of  action  accrued,  whether  before   or 
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after  the  Revised  Statutes  took  effect,  from  and  after  the  first 
day  of  August,  1859."     (2  ixi.  Rev,  StaLy  page  135.) 

The  title  of  the  act  is,  ^'  An  act  to  amend  the  second  section 
of  article  sixty- three,. of  the  Revised  Statutes,  entitled,  *limi- 
tatioDs  6f  actions  and  suits.' " 

And  the  question  now  to  be  decided  is,  whether  the  act  is 
not  in  conflict  with  the  37th  section  of  the  2nd  article  of  the 
Constitution,  which  provides  that,  *'  no  law  enacted  by  the 
General  Assembly  shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title.'' 

This  question  was  alluded  to,  but  not  decided,  in  the  recent 
case  of  Hedgevy  4^.  vs.  Rennaker,  (3  Met,  Ky.  Rep.,  257.)  It  is 
there  strongly  intimated  that  the  title  does  not  express,  with 
any  degree  of  certainty  or  accuracy,  the  subject  of  the  enact- 
ment. **The  title  refers  exclusively  to  the  second  section  of  the 
chapter  on  limitations.  The  subject  (and  only  subject.)  of  that 
section,  is  the  limitation  of  actions  for  the  recovery  of  real 
property.  But  the  act  which,  according  to  its  title, ,  purports 
to  amend  but  a  single  section  of  the  chapter,  is  very  much 
broader,  and  comprehends  and  operates  upon  almost  every 
section  of  the  entire  chapter."  The  title  is,  therefore,  mis- 
leading and  delusive,  aflbrdingno  indication  whatever  of  some 
of  the  subjects  to  which  the  act  relates.  It  may  be  well  sup- 
posed that  whilst  an  amendment  of  the  second  section  merely, 
as  the  title  proposed,  might  have  been  unobjectionable  to  the 
members  composing  the  legislative  body,  by  whom  the  act  in 
question  was  passed,  an  amendment  which  gave  a  retroactive 
effect  to  the  limitation  of  every  description  of  suit  or  action, 
might  have  been  deemed  highly  inexpedient. 

It  seems  to  us,  therefore,  that  the  case  is  clearly  within  the 
letter  and  policy  of  the  constitutional  inhibition,  and  that  the 
act  under  consideration,  or  at  least  so  much  of  it  as  applies  to 
any  other  subject  than  that  expressed  in  the  title,  is  inopera- 
tive and  void.  This  indeed  seems  to  have  been  the  view  of 
the  Legislature  itself,  as  indicated  by  the  passage  of  the  act 
of  March,  1862,  containing  substantially  the  same  provisions 
as  the  act  we  have  been  considering. 

It  results  that  at  the  time  this  proceeding  was  commenced 
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there  was  no  statute  of  limitation  in  force,  applicable  to  the 
judgment  on  which  the  execution  in  favor  of  the  appellants  ^ 
was  issued,  and  that  their  execution  was  improperly  quashed. 
The  judgment  is  therefore  reversed,  and  the  cause  remand- 
ed for  a  new  trial  and  further  proceedings  not  inconsistent 
with  this  opinion. 


CASE  ^—PETITION  OBDINART—DBCEMBBR  10. 

Green  vs.  Carson,  &c. 

▲PPIAL   PROM  LXTINOBTtfH  OIBCUIT  COURT. 

1.  In  an  aetion  by  husband  and  wife,  and  their  assigntfe,  npon  two  notes,  one  of 
which  was  exeonted  to  her,  and  the  other  to  her  and  her  husband  jointly,  and  both 
reciting  that  they  were  given  to  secnre  the  rent  of  a  tract  of  land  which  had  been 
assigned  to  her  for  dower  in  the  estate  of  her  former  husband,  who  died  in  1851, 
heMf  that  the  defendant  cannot  set  up  demands  against  the  husband  as  a  set  off 
against  the  debts  sued  on. 

2.  The  case  of  Smith,  dke.  m.  Long,  Ae,,  (1  Met,  Ky,  Rep.,  486,)  merely  decides  that 
where  a  husband  and  wife  had  jointly  executed  a  bond  for  the  conreyanoe  of  land 
belonging  to  the  wife,  and  had  put  the  vendee  in  possession,  she  was  not  entitled  in 
equity  to  recover  of  the  vendee  rent  for  the  time  he  had  occupied  the  land  under  the 
purchase. 

C.  Bennett,  for  appellant,  cited  1  Litlell,  167;  15  B,  Man.^ 
604;  1  Met.,  488. 

CHIEF  JUSTICE  DUVALL  diliybrbd  thb  opiniok  op  thr  court: 

Carson  and  wife  brought  this  action  jointly  with  their  as- 
signee Elliott,  against  the  defendant  Green,  on  two  notes  ex- 
ecuted by  the  latter,  one  of  which  was  made  payable  to  Mrs. 
Carson  and  the  other  to  her  and  her  husband  jointly,  and  both 
of  which  had  been  assigned  by  them  to  Elliott. 

It  is  recited  in  both  the  notes  that  they  were  given  to  se- 
cure the  rent  of  a  tract  of  land  which  had  been  ctssigned  to 
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Mrs.  Carson  aa  dower  in  the  estate  of  her  former  husband,  who 

I 

died  in  the  year  1851. 

The  defendant  in  his  answer  set  up  various  demands  against 
the  husband,  which  he  prayed  might  be  allowed  as  a  set-off 
against  the  debts  sued  for.  The  court  below  sustained  a  de- 
murrer to  this  answer,  and  rendered  a  final  judgment  against 
the  defendant^  and  he  has  appealed. 

We  think  the  decision  was  right. 

To  have  allowed  the  set-off  by  sustaining  the  defense  re- 
lied on,  would  have  been  in  effect  to  subject  the  rent  of  the 
wife's  land  to  the  payment  of  the  separate  debts  of  the  hus- 
band, which  cannot  now  be  done. 

By  the ^rst  section  of  article  2  of  the  Revised  Statutes  (2  vol.,  p, 
8,)  after  defining  the  rights  and  powers  of  the  husband  with 
respect  to  the  real  estate  and  slaves  of  the  wife,  it  is  provided 
that  such  real  estate,  nor  the  rent  nor  hire  thereof,  shall  be 
liable  for  any  debt  or  responsibility  of  his  contracted  or  in- 
curred before  or  after  marriage.  ''Nor  shall  the  husband's 
contingent  right  of  courtesy,  or  life  estate,  or  his  right  to  such 
use,  rent,  or  hire,  be  sold  for,  or  otherwise  subjected  to  the  pay- 
ment of  any  separate  debt  or  responsibility  of  his  during  her 
life." 

Nothing  need  be  said  to  show  that  this  statute  embraces  the 
case  before  us,  and  must  necessarily  operate  to  defeat  any 
such  effort  to  appropriate  the  rent  of  the  wife's  land  to  the 
payment  of  her  husband's  debts. 

The  case  of  Smith,  4^.  vs.  Long,  4^.,  (I  Met.  Ky.  Rep.,  486,) 
merely  decides  that  where  a  husband  and  wife  had  jointly  ex- 
ecuted a  bond  for  the  conveyance  of  land  belonging  to  the 
wife,  and  had  put  the  vendee  in  possession,  she  was  not  enti- 
tled in  equity  to  recover  of  the  vendee,  rent  for  the  time  he 
had  occupied  the  land  under  the  purchase. 

The  judgment  is  affirmed. 
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CASE  6~P£lTITI0N  OtlDINART—DEGEMBBR  10. 

Biyins  vs.  Helslej. 

▲PPCAL  FBOM  THl  TODD  OIBOUIT  COUBT. 

1.  If  one  sign  a  note  as  snrety,  to  be  obligatory  upon  him  upon  the  oonditioa  two 
others,  who  are  named,  should  sign  it  as  his  oo-snreti«p,  and  the  note  is  left  with  his 
principal  to  procure  the  names  of  the  ether  sureties  to  be  signed  to  it,  and  these 
facts  are  known  te  the  payee  at  the  time  the  note  is  delirered  to  him,  if  the  condi- 
tion be  not  oomplied  with  the  note  will  not  be  obligatory  npon  the  snrety.  (2  Ifel., 
542.) 

2.  See  the  opinion  for  a  particular  statement  of  the  OTidence,  in  support  of  the  de- 
fense ntpra,  held  not  sufficient  to  sustain  it,  or  discharge  the  surety. 

Uristow  &  Pbtree,  for  appellant. 

JUDQB  PETERS  dbliyerbd  thi  opinion  of  thb  court: 

This  action  was  brought  by  appellant  on  a  note  executed  to 
him  by  John  H.  Bivins,  as  principal,  and  appellee,  as  hia 
aurety. 

Appellee  defended  the  action,  and  alleged  in  his  answer 
that  he  signed  ihe  note  upon  the  condition  that  M .  H.  Bivins 
and  Thos.  T.  Bivins  would  also  sign  it,  they  being  then  sol- 
vent, and  that  the  terms  and  conditions  upon  which  he  signed 
the  note  were  known  to  appellant  at  the  time  he  signed  it, 
and  at  the  time  it  was  delivered  to  him,  and,  as  the  condition 
upon  which  he  signed  it  was  not  complied  with,  he  is  not 
bound  to  pay  it. 

A  demurrer  was  put  in  to  that  answer,  which  was  overruled 
by  the  court  below,  which  presents  the  first  question  for  our 
consideration. 

The  proper,  and  perhaps  the  only  interpretation  to  be  given 
to  the  language  employed  in  the  answer,  is,  that  appellee 
signed  the  not6,  to  be  obligatory  upon  him  upon  the  condition 
that  the  two  individuals  named  signed  it  as  his  co-sureties,  and 
that  the  note  was  left  with  his  principal  to  procure  the  names 
of  the  other  sureties  to  be  signed  to  it,  and  that  these  facts 
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were  known  to  appellant  at  the  time  the  note  was  delivered  to 
him. 

Admitting,  (as  the  demurrer  does,)  that  the  statements  in 
the  answer  are  true,  the  note,  at  the  time  app  ellee  signed  it, 
was  incomplete,  and  was  to  be  obligatory  upon  him  upon  the 
condition  that  M.  H/and  Thos.  T.  Bivins  signed  it,  of  which 
condition  appellant  was  apprised,  and,  if  he  accepted  the  note 
before  the  condition  was  performed,  he  took  it  subject  to  the 
right  of  appellee  to  avail  himself  of  the  non- performance  of 
the  condition. 

The  answer,  therefore,  presented  a  valid  defense  to  the  ac- 
tion, and  the  demurrer  was  properly  overruled.  {Coffman,  ^, 
vs.  Wilson,  4^.,  2  Met,,  542.)  But  are  the  allegations  of  the 
answer  sustained  by  the  proof?     We  think  they  are  n'^t. 

Giving  to  the  evidence  all  the  advantages  of  a  most  liberal 
interpretation,  it  amounts  to  this  :  that  appellant  and  John  H. 
Bivins,  the  principal,  went  to  appellee  when  he  was  applied 
to  by  his  principal,  out  at  the  yard  fence,  to  execute  the  note 
as  his  surety,  which  he  consented  to  do«  provided  he  would  get 
the  two  Bivins,  to  sign  the  note  also ;  this  he  promised  to  do, 
and  this  agreement  between  them  may  have  been,  and  most 
probably  was,  heard  by  appellant.  All  three  of  them  then 
went  into  the  house,  where  the  note  was  written,  signed  by 
the  principal  and  appellee^  and  then  delivered  to  appellant, 
without  a  word  having  been  said  to  him  that  any  other  person 
was  to  sign  it  before  it  was  to  be  obligatory  on  the  surety,  or 
that  it  was  to  be* signed  by  any  other  persons  at  all ;  indeed  it 
does  not  appear  that  anything  was  said  in  the  house  about  the 
note  except  that  directions  were  given  to  Frazier  to   write  it. 

Appellant  had  no  conversation  with  appellee  in  relation  to 
the  note  during  the  negotiation.  J.  H.  Bivens  promised  to 
give  him  a  note  with  appellee  as  his  surety  for  his  horse ;  he 
was  willing  to  take  such  a  note;  they  went  there  for  the  pur- 
pose of  having  the  note  executed,  and,  after  the  conversation 
at  the  yard  fence  between  the  principal  and  appellee,  which 
appellant  may  or  may  not  have  heard,  they  all  went  into  the 
house,  and  the  note  was  executed  and  delivered  to  appel- 
lant. 
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If  appellee  did  not  intend  to  be  bound  until  the  other  par- 
ties signed  the  note,  it  was  his  duty  to  object  to  the  delivery  of 
it  to  appellant  until  the  condition  was  performed,  or,  upon  its 
delivery,  to  have  informed  him  distinctly  that  he  would  not  be 
responsible  until  the  other  parties  signed  it.  If  this  had  been 
done,  appellant,  (as  may  be  assumed,)  would  not  have  parted 
with  the  possession  of  his  horse  until  the  other  two  names 
were  signed  to  the  note  ;  but,  having  failed  to  do  it,  appellant 
may  well  ha^-e  concluded,  even  if  he  heard  the  conversation 
at  the  fence,  that  appellee  had  become  willing  to  take  the  re- 
sponsibility upon  himself,  and  dispense  with  the  previous 
agreement. 

We  are,  therefore,  of  opinion  that  the  conclusions  to  which 
the  circuit  judge  came,  (the  law  and  facts  having  been  sub- 
mitted to  him,)  were  unauthorized  by  the  proof.  Wherefore, 
the  judgment  is  reversed^  and  the  cause  remanded  for  a  new 
trial  and  for  further  proceedings  consistent  with  this  opinion. 


CASE  7— PETITION  ORDINARY— DECEMBER  11. 

Hajes   vs.  Goodwin. 

▲PPIAL  FBOM   THl  FATITTl  CIRCUIT  OOUKT. 

1.  Where  a  borrower  of  money,  at  a  asarioas  rate  of  interest,  pays  the  prinoipal 
and  interest,  whioh,  on  the  same  day,  is  re-loaned  to  him,  in  aocordanee  with  an 
agreement  to  that  effeot,  the  statute  of  limitation  against  the  recovery  of  the  usury 
■e  paid  begins  to  run.  Bnt  if  the  period  of  limitation  is  not  complete  when  the 
lender  snes  the  borrower  upon  the  note  giten  in  renewal,  the  latter  may  use  the 
usury  so  paid  as  a  set-off,  althoagh  at  the  time  of  filing  his  answer  the  period  of 
limitation  had  elapsed.     The  limitation  ceased  at  the  commencement  of  the  suit. 

2.  To  authorise  a  set-oif  there  must  be  mutual  subsisting  demands  constituting 
oanses  of  action  at  the  oommenoement  of  the  suit;  and  limitation  oeasee  againit  a 
■et-off  at  the  oommenoement  of  the  suit. 

8.  Directions  as  to  computing  interest  upon  usury  paid. 
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Huirr  6l  Bbck,  for  appellant,  cited  8  Bibb,  4d  ;  3  Chitty  Pleads 
ing,  1159  ;  69  Eng.  C.  L.  R.,  1046. 

RoBiMsoK  &  JoHMSov,  for  appellee,  cited  CivS  Code^  tecs.  126, 
128. 

R.  H.  Pebwitt,  on  same  side,  cited  Civil  Code,  sees.  126,  401, 
12S  ;  8  Met.^  322^. 

JUDOB  BULLITT  dilxyikbd  thi  opikiov  of  thb  covkt: 

Goodwin,  having  lent  money  to  Hayes  at  an  uaarioaa  rate, 
of  interea,t  and  the  money  being  due,  told  Hayes  that  ''if  he 
wisked  to  keep  the  money  he  must  pay  the  debt ;'.'  and  Hayesi 
accordingly  handed  to  Goodwin  the  amount  of  the  debt  and 
interest,  including  the  usury,  and  Goodwin,  on  the  same  day^ 
handed  the  monej*  ($2,065.40,)  back  to  Goodwin,  and  took  hlsi 
note  •  therefor,  dated  January  31,  1857.  In  October,  1858r 
Hayes:  paid  the.  interest  on  that  note«  at  the  rate  of  10  per  ceot^ 
per  annum,  and  part  of  the  principal,  and  gave  a  new  note  fori 
the  residue  of  $1,932;  and  in  March,  1860,  he  paid  the  inter- 
est at  the  like  rate  oo  the  last  named  note,  and  part  of  tba 
principal,  and  for  the  residue,  amounting  to  $1,900,  gave  a 
new  note,  dated  March  3d,  1660,  and  payable  one  day  after/ 
Hayes  paid  a .  considerable  amount  of  usurious  interest  to 
Goodwin  prior  to  January,  1857.  On  the  18th  January,  1862^ 
Goodwin  sued  Hayes  on  the  last  named  note.  On  the  25th  of 
February,  1862».Hayes  filed  an  answer  stating  the  facts,  and- 
contending:  1.  That  the  acts  above  mentioned  as  having, 
been  done  in  January,  1857,  were  done  in  evaHion  of  the  atat-> 
ute  Against  usui^,  and  were  not  a  payment  of  the  debt,  aad. 
that  he  is  entitled  to  a  credit  upon  the  note  sued  on  for  all  the- 
uaury  paid  to  Goodwin,  amounting,  as  alleged,  to  at  least 
$850.00.  2.  That  if  said  acts  amounted  to  a  payment,  he  is  en* 
titled  to  recover  the  usury,  alleged  to  be  $327.81,  embraced  ioi 
the  $2,065.40  handed  to  Goodwin  and  retborrowed,  and  he* 
pleaded  it  aa  a  set-off.  To  the  aet  off.  the  plaintiff  replied^  re^- 
lyisi»g  on  the  statute  of  limitationsyand  on  the  settlement  made, 
in  January,  1857.  The  circuit  judge,  to  whom  the  law  ami 
faotil  •were  submitted,  gave  judgment  against  Hayes  for  $1/689  ^ 
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40,  with  interest  from  March  3»  1860,  from  which  he  ap- 
pealed. 

1 .  The  first  question  is  whether  or  not  there  was  a  payment 
of  the  debt  and  interest  on  the  31st  January,  1857. 

There  was  evidently  an  implied,  if  not  expressed  agree- 
ment, that  Goodwin  would  re-lend  and  that  Hayes  would  re- 
borrow the  money.  But,  notwithstanding  that  agreement,  and 
conceding  that  either  party  might  have  recovered  damages  for 
a  breach  of  it  by  the  other,  yet  Goodwin  could  have  kept  the 
money  an'd  have  refused  to  re- lend  it,  or  Hayes  could  havere- 
fui'ed  to  re-borrow  it,;  and  it  seems  clear  that,  in  either  case 
Hayes  could  have  recovered  the  usury,  and  equally  clear,  that 
his  right  of  recovery  must  have  arisen,  not  from  the  fact  that 
he  had  refused  to  re-borrow  the  money,  or  that  Goodwin  had 
refused  to  re-lend  it,  but  from  the  fact  that  the  usury  had  been 
paid*  It  necessarily  follows  that,  at  the  moment  when  Hayes 
handed  the  money  to  Goodwin,  aright  of  action  for  the  usury 
accrued  to  him,  and  that  he  did  not  lose  that  right  of  action  by 
afterward  borrowing  the  mor  ey  in  accordance  with  the  pre- 
vious agreement.  We  are  of  the  opinion  that  if  Hayes  had 
brought  such  an  action  in  1857,  Goodwin  could  not  have  de- 
feated it  by  showing  that  he  had  received  the  money  under  an 
agreement  to  re-lend  it,  and  that  he  had  re-lent  it  accord- 
ingly. 

It  is  contended,  however,  that  the  transaction  was  a  device 
to  evade  the  statute  against  usury,  and  should,  therefore,  be 
treated  as  a  nullity.  But  we  do  not  perceive  upon  what 
ground  it  can  be  so  regarded.  The  rights  of  the  parties  with 
reference  to  the  usury  were  the  same  after  that  transaction  as 
before,  conceding  that  it  was  a  payment.  Unless  the  statute 
of  limitations  interferes,  Hayes*  right  to  recover  the  usury 
paid  is  as  perfect  as  was  his  right  to  refuse  payment.  Good- 
win's object  probably  was  to  give  Hayes  a  right  of  action  for 
the  usury,  so  that  the  limitation  might  commence.  But  we 
perceive  no  process  of  reasoning  by  which  that  effort  to  take 
advantage  of  the  statute  of  limitations,  can  be  construed  into 
an  attempt  to  evade  the  statute  against  usury,  or  can  other* 
wise  be  pronounced  unlawful. 
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2.  The  next  question  is,  whether  the  limitation  ceased  at 
the  commencement  of  the  suit  by  Gk>odwin,  or  continaed  to 
mn  antil  the  filing  of  Hayes'  answer  claiming  the  nsary  as  a 
set-off. 

With  reference'to  this  question,  the  provisions  of  the  statute 
of  29  Oeo.  /,  chap.  22,  of  the  Kentucky  statute  of  1796,  (2  8.  L. 
1448,)  and  of  the  Code  of  Practice,  {sees.  125,  128,  and  401,) 
are  substanually  the  same.  Under  the  two  former  statutes  it 
was  settled  that,  to  authorize  a  set-off,  there  must  be  mutual 
subsisting  demands,  constituting  causes  of  action,  at  the  com- 
menceroent  of  the  suit.  {Babington  on  Set-qfy  68  ;  Hawthorn 
vs.  Roberts,  Hardin,  70  ;  WiUiams  vs.  Gilchrist,  3  Bibb,  49 ;  SJe- 
ConneB  vs.  Morrison,  1  Litt.,  206.)  And,  under  the  English  stat- 
ute, it  has  been  expressly  decided  that  limitation  ceases 
against  a  set-off  at  the  commencement  of  the  suit.  {Walker 
vs.  Clements,69  Eng.  Com.  L.  R.,  1046.)  In  that  case  the  prin- 
ciple upon  which  that  rule  is  founded  was  thus  stated  :  "The 
set-off  is  substituted  for  a  cross-action.  "When  are  we  to 
suppose  that  cross-action  brought?  Clearly  at  thie  time  of  the 
commencement  of  the  plaintiff's  action,  since  a  set  off  not  then 
existing  cannot  be  insisted  upon."  This  reasoning  furnishes 
an  answer  to  the  arguments  of  Gk>odwin's  counsel,  based  upon 
the  changes  of  the  law  in  requiring  suits  to  be  commenced  by 
petition  instead  of  hy  writ,  in  authorizing  answers  to  be  filed 
m  vacation,  and  in  authorizing  the  defendant  to  proceed  upon 
his  set-off,  though  the  plaintiff  may  have  dismissed  his  action. 
Evidently,  none  of  those  provisions  affect  the  principle  upon 
which  the  rule  under  consideration  was  founded. 
•  Oar  opinion,  therefore,  is,  that  Hayes'  claim  for  the  usury 
paid  on  the  31st  January,  1857,  is  not  barred  by  limitation. 

His  allegation  that  said  usury  amounted  to  $327.81  was  not 
denied  in  the  reply.  Upon  the  pleadings  and  evidence  the 
court  below  should  have  allowed  him  that  sum  as  a  set-off. 
with  legal  interest  thereon  from  January  31,  1857,  to  March  3, 
1860 ;  and  should  also  have  allowed  him  $140.68,  (being  in* 
terest  at  the  rate  of  4  per  cent,  per  annum  from  January  31, 
1857,  to  October  13,  1858,)  with  legal  interest  thereon  from 
October  13,  1858,  to  March  8,  1860 ;  and  $107.33,  being  inter* 
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e^t  at,tbe  rftte  of,4  per  cent,  per  annum,  from  October  13, 
1958»t9  March  3,  1860.  These  credits  would  havf3  reduced 
t^ie  judgment  below  the  sum  for  which  it  was  given,i  and  it 
must,  therefore,  be  reversed.  But,  as  Goodwin  is  entitled  to 
a,new.jtrial,;  and  may  present  new  facts,  we  caiinpt.  direct,  as 
BRggestfdiby  Hayes'  counsel^that  ajudgmeat  conforming  to 
ou^r  opinion  shall  be  entered  on  tl^e  return  of  the,  cause^. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
tfial  a^d,  other  proceedings,  not  ioconsistent  with  this  opinr 
i^n. 
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^^-^  Maramao's  AdiDinistrator  vs.  Maraman. 


APPIAL-  FIOM   BVLLITT  CIRCUIT  COVKT. 

1.  AaUniiptiAl  •xeontory  contraoU  between  bvBband  and  wife,  to  be  performed 
4«riBg  marr^ge,  bave'been  frequently  enforoed  in  equity,  althongb  void  at  law, 

2.  ConveyanceB  from  husband  to  wife,  without  a  ttustee,  hare  been  frequently 
supported  in  equity,  although  at  law,  aa  a  general  rule,  executed  ai  well  as  executo- 
ry eontraote  between  them,  without  a  truitee,  are  Toid. 

5.  At  law. the  husband  ii  entitled  to  a  note  given  to  l^ii  wife  by  ,a  stranger.  Yet, 
where  the  purchaser  of  land  executed  a  note  payable  to  tbe  vendor's  wife,  in  pur- 
•uanoe  of  an  agreement  between  the  husband  and  wife,  and  in  consideration  of  her 
releasing  dower,  her  right  to  the  note  was  sustained  in  equity. 

4.  A  husband  is  legally  entitled^to  jiis  wife's  earnings,  but  bis  agreewant  to  gi/e 
them  to  her  hsA  been  held  valid  in  equity. 

6.  Executory  oontraots  between  husband  and  wife,  without  the  intervention  of  a 
irnstee,  have  been  held  to  be  valid  in  equity.  As  a  general  rule,  wherever  a  eon- 
traot  would  be  good  at  law,  when  made  with  trustees  for  the  wife,  that  oontraot  wQl 
%e  sustained  in  equity  when  made  by  husband  and  wife  with  each  other  without  thf 
intervention  of  trustees,  if  it  does  not  affect  the  rights  of  third  persons. 

6.  If,  In  eonsideration  of  a  married  waman  conveying  her  land  and  slaves  for  ber 
luisband**  boneSt,  be  agrees  to  pay  the  valne  of  her  interest  to  a  trustee  for  her  sep- 
arate use,  the  contract  will  be  valid  at  law.  If  there  is  no  trustee,  her  equitable 
right  to  the  money  will  not  be  defeated,  because  whenever  a  separate  use  is  created 
for  a  married  woman,  whether  by  her  husband  or  by  a  stranger,  whether  by  an  exe- 
««lod  PT  tsMutory  eemtraflt,  equity  will  if  neeessary  make  her  husband  bar  traatea. 
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7.  Kor  is  it  noMBsary,  in  order  to  fiTO  her  a  right  to  the  tnoney  for  hef  separate  HM^ 
that  the  notei  of  the  husband  to  her  should  be  so  expressed.  Though  a  stranger's 
oenveyanee  of  property  or  covenant  to  pay  money  to  a  married  woman,,  or  to  a  trus- 
tee for  Her,  in  order  to  giVe  her  a  separate  use,  must  contain  words  indioatidg  sudh 
intention,  such  words  are  unnecessary  in  a  husband's  eeaTeyanoe  or  eoTenant. 

8.  SeetioH  2,  artich  2,  of  chapUr  47  of  ihf  BevU^d  StaMe;  whioh  prorides  that 
husband  and  wife  may  sell  and  convey  her  chattel  real,  or  slave,  in  the  same  mode 
as  the  land  of  the  wife  may  be  sold  and  conveyed,  and  that  "the  proceeds  shall  W 
his,  ualees  otherwise'  expressly  provided  in  the  eonveyanee  or  the  obligation  of  th« 
purehaset"  does  not  apply,  nor  is  there  any  similar  provision  applying,  to  a  wife's 
real  estate.  But  where  the  wife  joins  with  the  husband  in  selling  her  slaves  in  order 
lo  give  h(m  the  proceeds,  and  for  that  consideration  he  gave  her  his' note,  such  » 
provision  is  not  necessary  in  order  to  give  her  an  equitable  claim  on  the  husband  for 
the  value  of  the  slaves  in  aooerdanee  with  his  agreement. 

9  That  the  hasb<%ad  was  dealt  with  and  obuined  credit  upon  the  fkHh  that  tha 
proceeds  of  land  and  slaves  of  the  wife  belonged  to  him,  does  not,  so  far  as  he  and 
his  representatives  are  eonoemed,  constitute  a  defense  against  a  recovery^  by  her 
upon  a  note  executed  by  him  to  her  in  oonsideratien  of  her  eonveyanee  of  the  prep* 
erty  for  his  benefit. 

10.  Nor  does  the  fact  that  part  of  the  proceeds  of  the  property  was  used  by  tVe 
husband  in  paying  store  accounts  contracted  by  her,  and  in  purchasing  a  carriage  fbr 
her  and  by  her  direction,  constitute  a  defense  against  such  recovery. 

11.  But,  though  a  married  woman  is  equitably  entitled  to  have  notes,  which  were 
executed  by  herliusband  to  her  in  consideration  of  her  donveyance  of  her'laAd  and 
slaves  for  his  benefit,' paid  out  of  his  estate,  yet  where  her  claim  is  a  mere  equitf , 
and  there  is  no  legal  demand  to  which  she  can  be  substituted,  it  eaanoi  be  enforoed 
to  the  pr^'udice  of  her  husband's  creditors  in  a  settlement  of  his  insolvent  estate. 

12.  Such  a  claim  is  not  embraced  by  the  statute  which  requires  that  in  the  settle- 
ment of  the  estates  of  insolvent  iecedents,  all  debts  and  liabilities  shall  be  of  efqnal 
dignity  and  be  paid  ratably.  In  such  case  it  does  not  stand  upon  the  footing  ef 
even  a  simple  contract  debt. 

W.  R.  Thompson,  for  appellant,  cited  B.  Jlfon.,  290;  14  /*., 
260;  Rev,  Slat.,  388;  1  Ch.  Rep,,  33;  Clancy  on  Husband  and 
Wife,  393;  11  Vesey,  526;  5  /.  J.  Mar.,  230;  12  B.  Man.,  32b;  8 
Mon.,  34;  4  Dana,  141 ;  9  5.  Mon.,  644;  2  Story's  Eq.,  sec.  1367;  16 
B.  Mon.,  376. 

Wm .  Wilson,  for  appellee,  cited  1  Blackstone,  note,  page  442; 
2  Verm.,  347,  659;  1  Bro.  P.  C,  1;  1  P.  Wms.,  264;  2  Atk., 
334;  1  FonSlanque  Eq.,  102-3;  2  Story's  Eq.,  page  1377;  8  B. 
Mon.,  320 

James  Harlan,  on  same  side,  cited  2  Story^s  Equity,  sec§. 
1368,  1367,  1370,  1372,  1373;  lb.  note  3,  on  page  SOS;  Roper, 
chap,  "i,  pages  143-162;  16  Vesey  201;  Clancy  on  Rights  of  Mar- 
ried  Women,  chap.  12,  page  589;  2  KerU  342. 
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JUDGB  BULLITT  dblitbkbo  the  ofimion  or  thi  ooubt: 

This  suit  was  broaght  by  the  appellee,  the  widow  of  Francis 
Maraman,  against  the  appellant,  his  administrator,  to  recover 
the  amount  of  four  notes,  one  of  which  is  as  follows: 

*'Due  Martha  A-  Maraman  nine  hundred  and  forty-six  dol- 
lars for  value  received  of  her.    July  22,  1855. 

F.  MARAMAN."  . 

And  another  is  as  follows: 

*'Due  Martha  A.  Maraman  three  hundred  ninety-two  dol- 
lars fifty  cents,  borrowed  money.     Feb.  2nd,  1855. 

F.  MARAMAN." 

The  other  two  notes  are  of  the  same  character. 

Mrs.  Maraman  alleges  that  she  married  said  F.  Maraman  in 
1852;  that  she  owned  by  inheritance,  a  tract  of  land  and  an 
interest  in  several  slaves;  that  her  husband  being  hard  run  for 
money,  and  much  embarrassed,  induced  her  to  unite  with  him 
in  selling  said  land  and  slaves,  upon  an  ezpreiis  promise,  and 
with  the  understanding  that  he  would  make  her  full  com- 
pensation for  the  same  out  of  his  own  property,  that  he  exe- 
cuted said  notes  to  her  for  the  land  and  slaves,  and  assured  her 
that  they  would  secure  her  in  the  amounts  they  called  for,  and 
that  he  would  pay  them  in  money  or  property  as  soon  as  he 
got  in  little  better  circumstances;  and  that  he  died  leaving  her 
with  a  small  child  and  without  any  means  of  subsistence. 

The  administrator,  in  his  answer,  does  not  deny  any  of  these 
allegations  in  the  manner  required  by  the  Code  to  put  the  facts 
In  issue.  He  admits  that  the  decedent,  about  a  month  be- 
fore his  death,  ^'informed  the  defendant  that  he  owed  his  wife 
about  $1,700,  and  that  he  wanted  it  paid."  He  resisfts  recov 
ery  upon  the  groundr-lst,  thai  the  notes  are  void  because  of 
the  marital  relation  between  the  parties;  2d,  that  neither  the 
conveyances  of  the  land  and  slaves  nor  the  obligations  of  the 
purchasers  contained  any  provision  that  the  proceeds  should 
not  be  Maraman's;  3d,  that  Maraman  obtained  credit  and  was 
dealt  with  upon  the  faith  that  said  proceeds  belonged  to  him; 
and  4th,  that  most  of  said  proceeds  were  used  in  paying  store 
accounts  contracted  by  Mrs."  Maraman,  and  in  purchasing  a 
carriage  for  her  and  by  her  direction.     He  also  says  that  the 
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decedent's  estate  is  insufficient,  as  he  believes,  to  pay  his 
debts,  and  that  he  has  filed  a  petition  to  settle  it  and  for  a 
fTO  rata  distribation  among  the  creditors;  and  prays  that  the 
two  suits  may  be  consolidated.  No  order  of  consolidation  was 
made. 

We  need  not  state  the  character  of  the<  proof,  becaase,  in 
onr  opinion,  it  cannot  change  the  status  of  the  parties  as  fixed 
by  the  pleadings. 

The  circuit  judge  gave  Mrs.  Maraman  a  judgment  against 
the  administrator  for  the  amount  of  said  notes  and  interest, 
"t-o  be  allowed  in  the  action  of  the  administrator  for  a  settle- 
ment of  the  estate,  and  to  be  reported  by  the  commissioners;" 
from  which  this  appeal  was  taken. 

1.  That  Maraman's  notes  are  void  at  law  is  conceded.  The 
question  is  whether  they  are  also  void  in  equity. 
.  We  are  not  prepared  to  admit,  a^  contended  by  appellant's 
counsel,  that  all  contracts  between  husband  and  wife  are  void 
in  equity  as  well  as  at  law  unless  they  relate  to  separate  es- 
tate of  the  wife. 

At  law,  ante-nuptial  executory  contracts  between  husband 
and  wife,  to  be  performed  during  marriage,  are  extinguished 
by  the  marriage,  and  rendered  as  null  as  if  they  had  been 
void  from  the  beginning.  Yet  such  contracts  have  been  fre- 
quently enforced  in  equity.  {Cannel  vs.^  Bttckle,  2  P.  WilL^  248; 
Feryer  vs.  Penton,  I  Vem.,  408;  Acton  vs.  Pierce,  2  F<pm.,  480; 
MUbum  w.  Ewart.Jb  T.  A.,  384;  Strong  vs.  Skinner,  4  Bati.  S, 
C.  JZ.,  546;  VanaBen  vs,  Humphreys,  15  Id»,  555;  Dabney  vs. 
Kennedy,  7  Orattan,  317;  Lawvs,  Smith,  t  R,  /.,  244.) 

At  law,  as  a  general  rule,  executed  as  well  as  executory 
contracts  between  husband  and  wife,  without  a  trustee,  are 
void.  Yet  conveyances  from  husband  to  wife,  without  a  trus- 
tee, have  been  frequently  supported  in  equity.  {Bright  on 
Husband  and  Wife,voi.  I,  page  32,  33;  Wells  vs.  TreadweU,2% 
Miss.  R.,  117;  Simmons  vs.  McElvain,  26  Barb.  S  C. /?.,  420; 
Denning  vs.  Williams,  26  Conn.,  236;  Lile  vs.  lAle's  Ex'r.^  1 
Dev.  Eq.,  185;  Huntly  vs.  Huntly,  8  Ired.  Eq.,  250;  Ww^^d  vs. 
Crotty,p.  50,  4  Met.,  decided  by  this  court  at  its  last  term.) 

At  law  the  husband  is   entitled  to  a  note  given  to  his  wife 
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by  a  stranger.  Yet  where  the  purcbaner  of  land  ex«auted  a 
note  payable  to  the  vehdor'«  wife,  in  porsuanceiof  an  agree* 
ment  between <  the  husband  and  wile,  .and  in  aoMideratioa  of 
.her  releasing  dowser,  her  right  to  the  note  was  .aiietaiiied  in 
equity.     {Garlick  vs.  Strong,  3  Paige,  440.) 

A  huflband  is  legally  entitled  to  histwife's  earniug8»  but  his 
(agreement  to  give  them  to  her  has  been  held  valid  in  equity. 
{Slanning  vs.  Style,  3  P.  Will.,  337  ;  Mangey  vs.  Mungerford^  ft 
Eq.  Ca.  Abr.,  1»6  ;  Wood  vs.  Warden,  20  Ohio,  518.)  Thetau- 
thority  of  Slanning  vs.  Style  and  Mangey  vs,  Hungerford  has 
been,  perhaps  justly,  questioned  by  Mr.  Jaoob,  (2  Roper's  H.  4r 
W.  104,  n;)  not,  however,  upon  the  ground  that  suoh  iin  agree- 
ment would  not  be  binding  in  equity,  but  upon  the  ground  that 
•in  those  cases  there  was  not  sufficient  evidence  of  the  agl^ee* 
ment.  In  Wood  vs.  Warden  the  husband  had  received  $100 
earned  by  his  wife,  and  given  her  his  note  therefor,  and  his 
.estate  was  l^eld  liable  for  it  in  equity. 

Executory  contracts  between  husband  and  wife,  without  the 
intervention  of  a  trustee,  have  been  held  to  be  valid  in  equity 
>in' several  other  cases. 

,In  Guih  vs.  Gutk,  (3  Bro.  C.  C,  614,)  a  husband's  agree- 
.ment,  by  deed-poll,  for  the  separate  mait^tenance  of  his  wife, 
was  enforced.  That  doctrine  has  been  questioned,  upon  the 
ground  that  there  was  no  consideration  for  the  husband's 
agreement;  and  for  other  reasons  which  indicate  an  implied 
admission  of  the  general  power  of  husband  and  wife,  to  make 
contracts  which  may  be  eniorced  in  equity,  (2  Brighton  H.  ^ 
W.,  330,  and  cases  cited.)  la  Livingston  vs.  Idvingstan,  (2  John. 
C.  M.,  537,)  a  parol  agreement  between  husband  and  wife, 
that  he  should  purchase  and  improve  a  lot  for  her  and  be  re- 
paid by  the  sale  of  another  lot  belonging  to  her,  having  been 
partially  executed  by  him,  was,  at  his  suit,  specifically  enforced 
•against  her  heiis.  And  in  Huber  vs.  Huberts  adm^r.,  (10  Ohio^ 
S71,)  the  court  decreed  payment  of  a  note  given  by  a  hus- 
band to  his  wife  for  money  derived  from  the  estate  of  her 
former  husband,  and  to  which,  when  received,  her  second  hus- 
band wan  legally  entitled. 

We  perceive  no  ground  for  the  distinction  contended  for  by 
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t^ppellaiit's  cduntel,  8)8  exiBting  between  contracts  of  hasband 
and  wife,  with  referenee^to  hersepamte  estate  and  other  cdn- 
traois  between'them.  At  law  their  contracts  as'to*her  separ- 
ate<«statB  are  voidpand  we  perceive  no  reason  for  support- 
ing {>itrch  contracts  in  equity,  'vi^hrch  does  not  equally  apply  to 
any  contract  which  is  based  upon  a  sufficient  consideration. 
In  Barr&nvs.  iBarron^  (24  Vermont j 298 y)  it-was  said  that,  ^^as  a 
^eneriii'rule,  wherever  a  contract  wonld  be  good  at  law,  when 
made  with  trmitees  for  the  wife,  that  contract  will  be  sustain  • 
ed  in  equity  when  made  (by  husband  and  wife,)  with  each 
other,  without  the  intervention  of  trustees."  That  rule,  if  so 
limitedsas  not  to  affect  the  rights  of  third  persons,  seems  to  be 
fully  sustained  by  the  authorities.  Maraman  had  no  pawer  to 
dispose  of  either  the  landor  slaves  of  his  wife.  Her  convey- 
ance was  necessary  to  paes^tfae  title.  We  need  not  cite  author- 
ity to  prove  that  if,  in  cons*ideration  of  her  conveying  the  prop- 
erty for  his  benefit,: he  had  agreed  to  pay  the  value  of  her  in* 
terest  to  a  trustee  for  her  separate  use,  the  contract  would 
have  been  valid  at  law. 

Thefact  that  there  wasno  trustee  intervening  between  Mrs. 
Maraman  and  her  husband,  cannot  defeat  her  equitable  right 
to  the  money ;  because,  whenever  a  separate  use  is  created 
for  a  married  woman,  whether  by  her  husband  or  by  a  strang- 
er, whether  by  an  executed  or  executory  contract,  equity  will, 
if  necessary,  make  her  husband  her  truste^e.  (2  Bright  on  H, 
^  W.y  214,  and  sequd.) 

Not  was  it  necessary,  in  order  to  give  her  a  right  to  the 
money  for  her -separate  use,  that  the  notes  should  be  so  ex- 
pressed. Though  a  stranger's  conveyance  of  property,  or  cov- 
enant to  pay  money  to  a  married  woman,  or  to  a  trustee  tor 
her,  in  order  to  give  her  a  separate  use,  must  contain  words 
indicating  such  intention,  it  seems  to  bcwell  settled  that  such 
words  are  unnecessary  in  a  husband's  conveyance  or  covenant. 
{Denning  vs.  WillitimSy  26  Cann.y  226 ;  Huber  vs.  Hubert  10  Ohio, 
371  ;  Wood  vs.  Wardsn,  20  Ohio,  518  ;  Oaines  adnCx.  vs.  Poor,  3 
Met.,  503;  Ward  vs.  Grotty, p.  59,4  Met.)  Maraman  must  be  re- 
garded as  having  agreed  to  pay  the  money  to  his  wife  for  her 
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separate  use ;  otherwise  his  notes,  which  he  must  have  design- 
ed to  have  some  effect,  can  have  none  in  law  or  equity. 

2.  The  Revised  Statutes  {chap.  47,  art  2,  see.  2,)  contain 
this  provision  :  *<Husband  and  wife  may  sell  and  convey 
her  chattel  real  or  slave,  in  the  same  mode  as  the  land  of 
the  wife  may  be  sold  and  conveyed ;  and  the  proceeds  shall 
be  his,  unless  otherwise  expressly  provided  in  the  conveyance 
or  the  obligation  of  the  purchaser.^'  This  provision  does  not 
apply,  nor  is  there  any  similar  pfovision  applying  to  a  wile*s 
real  estate.  Its  precise  object  and  effect  need  not  now  be  de- 
cided. Mrs.  Maraman  is  not  claiming  the  proceeds  of  her 
slaves.  She  is  suing  upon  her  husband's  contract  to  pay  her 
a  certain  sum  of  money.  She  joined  him  in  selling  the  slaves 
in  order  to  give  him  the  proceeds,  and  for  that  consideration 
be  gave  her  his  note.  A  provision  in  the  conveyance,  that  the 
proceeds  should  be  hers,  would  have  been  inconsistent  with 
their  object,  and  was  not  necessary  in  order  to  give  her  an 
equitable  claim  on  him  for  the  value  of  the  slaves,  in  accord- 
ance with  his  agreement,  though,  in  the  absence  of  any  agree- 
ment,  the  statute  might  have  protected  him  against  any  claim 
by  her. 

3.  The  fact  that  Maraman  was  dealt  with  and  obtained  credit 
apon  the  faith  that  the  proceeds  of  the  land  and  slaves  be- 
longed to  him,  does  not,  in  our  opinion,  constitute  a  defense, 
so  far,  at  least,  as  he  and  his  representatives  are  concerned. 
If  it  did,  any  person  suing  for  money  lent  to  another  might, 
upon  the  same  ground,  be  turned  out  of  court. 

4.  Nor  does  the  fact  that  part  of  the  proceeds  of  the  prop- 
erty was  used  in  paying  store  accounts,  contracted  by  Mrs. 
Maraman,  and  in  purchasing  a  carriage  for  her,  and  by  her 
direction,  constitute  a  defense.  In  the  absence  of  evidence  to 
the  contrary,  it  must  be  assumed  that  the  debts  thus  contracted 
were  his  debts,  not  hers,  and  t^at  he  was  bound  for  them  in 
the  same  way  as  for  any  other  debt  contracted  by  him. 
Whether  he  paid  them  with  the  money  obtained  by  selling  her 
property,  or  other  money,  is  not  material. 

Rut,  though  Mrs.  Maraman  is  equitably  entitled  to  have  the 
notes  of  her  husband  paid  out  of  his  e9tate,  shall  this  merely 
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equitable  right  be  enforced  at  her  instance  to  the  prejudice  of 
his  creditors?  The  authority  chiefly  relied  on  by  her  counsel 
18  this  passage  in  Slory^i  Eg,  Jur.,  sec.  1373  :  *'If  a  wife  unite 
with  her  husband  to  pledge«her  estate,  or  otherwise  to  raise  a 
sum  of  money  out  of  it,  to  pay  his  debts  or  to  answer  his  ne* 
cessities,  whatever  might  be  the  mode  adopted  to  carry  that 
purpose  into  effect,  the  transaction  would,  in  equity,  be  treated 
according  to  the  true  intent  of  the  parties.  She  would  be 
deemed  a  creditor,  or  a  surety  for  him,  for  the  sum  so  paid, 
and  she  would  be  entitled  to  reimbursement  out  of  his  estate 
and  to  the  like  privileges  as  other  creditors."  One  of  the  cases 
cited  by  Judge  Story  in  support  of  that  doctrine  is  Tate  vs. 
Austen,  1  P.  Will.,  264,  in  which  a  wife  had  joined  her  husr 
band  in  a  mortgage  of  her  real  estate  to  secure  his  debt, 
which  he,  by  the  deed,  covenanted. to  pay  to  the  mortgagee  ; 
be  died  leaving  a  will,  giving  several  legacies,  and  owing 
debts  by  simple  contract,  and  it  was  held  that  his  personal  es- 
tate must  be  applied  :  1.  To  the  creditors  by  simple  contract. 
2.  To  the  mortgage.  3  To  the  legacies.  That  case  certain- 
ly does  not  maintain  that  the  wife  is  entitled  to  the  like  privi- 
leges as  other  creditors,  in  a  contest  between  her  and  them.' 
Neimcewitz  vs.  Oahn,  (3  Paige,  614,)  and  the  other  cases  cited  ^ 
by  Judge  Story,  do  not,  we  beli<  ve,  go  farther  than  this:  that 
if  a  wife,  out  of  her  separate  estate,  pays  her  husband's  debt, 
which  is  secured  by  a  mortgage  on  bis  property,  she  is  entitled 
as  against  other  creditors  to  stand  in  the  place  of  the  pnort- 
gagee.  The  ground  upon  which  those  cases  rest  was  thus 
stated  by  Chancellor  Walworth:  "No  reason  is  given  (in  Tate 
vs.  Austen.)  for  postponing  the  claim  of  the  wile  until  after  all 
other  debts  were  paid.  *  *  Loi-d  Cowper  probably  con:«idered 
the  claim  of  the  wife  as  a  mere  equitable  claim  ai^ainst  the 
estate  of  her  husband,  for  which  no  suit  at  law  could  be  brought 
againijit  his  representatives,  without  a^lverting  to  the  fact  that 
the  covenant  of  the  husband  to  pay  the  mortgage  money  was 
still  «n  available  security  in  the  hands  of  the  mortgagee, 
which  would  enable  the  latter  to  claim  payment  out  of  the 
real  and  personal  at^sets  of  the  husband,  to  the  exclusion  of  the 
simple  contract  creditors,  and  that  the   wife,   j^tanding   in  the 
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situation  of  a  surety,  was  entitled  to  lye  substituted  to  the 
v^  place  of  the  mortgagee."  (3  Paige,  M6.)    Where,  &s  In  the  case 

before  us,  the  wife's  claim  is  a  mere  equity,  and  there  is  no 
legal  demand  to  which  she  can  be*substituted,  it  would  seem 
to  follow  that  her  claim'  cannot  be  enforced  to  the  prejudice  of 
her  husband's  creditors.  In  Clinton  vs.  Hooper,  (3  Bro.  C  R., 
i^Ol,)  which  is  referred  to  by  Mrs.  Maraman's  counsel  as  being 
in  point,  the  point  decided  Was,  that  the  wife,  by  certain 
declarations  to  her  husband's 'executor,  had  waived  her  right 
to  an  ei^oneration  of  her  estate  out  of  the  hu^bahid's  |)roperty  ; 
but'Lord  Thdrlow,  in  his  opinion,  apparetitly  sanctibned  the 
decision  in  Tate  vs.  Austen,  {S'Brotirn^s  C.  C,  200;  1  Ves.  Jr.^ 
173,)  and  we  have  seen  no  decision  ques^tioning  the  doctrirte 
of  that  case  except  so  far  an  it  may  be  regarded  as  denying 
the  wife's  right  to  be  substituted  to  the  legal  rights  of  the  cred- 
itor whose  demand  f>lie  pays. 

There  i.^^  no  allegation  nor  proof  of  a  fradulent  combination 
between  Mrs.  Maraman  and  her  husband,  to  give  him  a  ficti- 
tious credit ;  but  her  petition  shows  that  she  placed  the  pro- 
ceeds of  her  property  iti  his  hands  to  relieve  him  from  pecu- 
niary embarraeamenr,  and  expecting  to  he  paid  by  him  when 
his  circumstances  should  become  better.  The  natural  ten- 
dency of  her  conduct  was  to  give  him  credit  with  others,  who 
knew  nothing  of  the  agreement  between  him  and  her.  As 
she  has  come  into  equity  for  relief,  sound  policy  seems  to  for- 
bid that  her  claim,  which  has  no  legal  validity,  shall  be  placed 
upon  an  equal  footing  with  the  legal  demands  of  creditors.  A 
different  doctrine  might  open  the  door  to  many  frauds.  In  oar 
opinion  this  claim  is  not  embraced  by  the  statute  which  re- 
quir  s  that,  in  the  settlement  of  the  estates  of  insolvent  dece- 
dents, all  debts  and  liabilities  shall  be  of  equal  dignity  and  be 
paid  ratably.  The  object  of  that  statute  was  to  deprive  ex- 
ecutors and  administrators  of  the  power,  which  they  formerly 
possessed,  to  pay  some  debts  in  preference  to  others  of  the 
same  class,  and  to  destroy  the  preference  given  by  the  com- 
mon law  to  specialty  over  simple  contract  debts,  and  not  to 
place  upon  an  equal  footing  with  such  debts  merely  equitable 
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claims,  wbich^  before  the  statute.,  were  not  regarded  as  stand-^ 
ing  upon  theX<l>otiQg;of  ev^n  simple  contra(^t  debts. 

The  judgment  is  reyei;sed,  and  the  cause  remanded  for  fur- 
ther proceedings inot  inconsisteat  with  this  opinion. 


CASE  9— PETITION   ORDIKART— DECEMBBB  18.  ime 

190 

Meador  vs.  Turpin. 

APPBAL  PBOM   TBI  BBICKINBIDOI  CIBCVIT  COUBT* 

1.  Objeetipn  foandtt^  ob  teohnioal  ral«s  of  praotice  wurod  wboro  the  oondaot  »f 
tk«  partj  entitled  to  inflist  on  it  has  been  such  tut  to  induee  bin  adversary  to  believe, 
and  to  act  npon  the  belief,  that  the  objection  had  been  abandoned.  .   e 

S.  After  the  iiene  formed  by  the  pf  tition  and  ansver  hai  been  inbmitted  to  the 
Jarj,  who,  npon  the  evidenoe  introduced  by  both  partien,  rendered  a  verdict  fr^r  the 
plaintiff,  it  is  too  late  for  the  defendant  to  move  to  dismies  the  petition  upon  the 
ground  that  it  had  not  been  rerifled. 

S.  Where  inetr«otl«ins  foBnd  in  the  reeord  are  not  embraeed  in  any  bill  of  exoep- 
tioni,  nor  otherwiie  ihown  what  inatrnotions,  if  any,  were  giren  or  refnaod  by  the 
circuit  court,  rnch  inatrnctions  complained  of  oo&atitnte  no  part  ef  the  record,  and 
eannot  be  noticed  by  the  conrt  of  appeala. 

AuLiuf.  ds  BavNisit,  lor  appellant^  cited  Civil  Code.  sees.  164, 
105, 

Jes»b  W.  Kincubloe,  for  appellee^  cited  15  6.  Mon,^  630; 
Civil  Cade,  sees.  414,  SQO,  368,  165. 

CHIEF  JUSTICE  BUVA^L  dklitkbkd  thb  opikiob  or  tHB  covbt: 

The  issue  formed  by  the  petition  and  answer  was  submitted 
to  a  jury  who»  upoa  thi^  evidence  introduced  by  both  parties, 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $175.  "Where- 
upon the  defendant  moved  the  court  to  dismiss  the  plaintifTs 
petidon  upon,  the  ground  that  the  same  is  npt  verified.  The 
plaiotiff  moved  the  court  to  grant  him-  leave  to  verify  his  peti- 
tion, to  whjch; the. defendant  objected,  said   objection  is  oyer- 


7^ 


Digitized  by  VjOOQIC 


94  METCALFE'S  REPORTS. 

Header  ts.  Tarpin. 

mled  by  the  court  and  said  leave  is  granted  the  plaintiff,  to 
which  the  defendant  excepts;"  and  the  motion  t9  dismiss  the 
petition  having  been  overruled,  judgment  was  entered  in  con- 
formity to  the  verdict,  from  which  the  defendant  has  appeal* 
ed. 

'  To  sustain  his  objection  to  the  judgment,  the  appellant  re- 
lies on  sections  164  and  165  of  the  Civil  Code,  by  which  it  b 
provided,  in  substance,  that  where  petitions  are  filed  without 
verification,  as  required  by  section  142,  the  action  shall  not  on 
that  account  be  dismissed,  if  the  verification  be  made  on  or 
before  the  calling  of  the  action  for  trial ;  and  that  ^'  no  objec- 
tion shall  be  taken,  after  judgment,  to  any  pleading  for  the 
want  of  or  defect  in  the  verification." 

But  neither  the  language  nor  object  of  these  provisions  au- 
thorizes the  assumption  contended  for,  that  such  an  objection 
will,  in  all  cases,  and  under  all  circumstances,  be  available  be- 
fore judgment  with  the  efi*ect  of  dismissing  the  action.  Like 
numerous  other  similar  objections  founded  on  technical  rules 
of  practice,  it  may  be  waived  by  the  party  entitled  to  insist  on 
it,  either  expressly  or  by  implication.  Such  implication  al- 
ways arises  where  the  conduct  of  the4>arty  has  been  such  as 
to  induce  his  adversary  to  believe,  and  to  act  upon  the  belief* 
that  the  objection  had  been  abandoned.  Accordingly  it  has 
been  held  that  in  an  action  against  an  executor,  where  the  de- 
fendant appeared  and  answered  to  the  merits,  having  made  no 
objection  for  the  want  of  the  affidavit  and  demand  required  by 
law  in  such  cases,  it  was  too  late,  after  the  plaintiff  had  gone 
through  with  his  testimony,  to  raise  the  objection  for  the  first 
time,  although  the  statutes  declare  that  "no  suit  shall  be 
brought  against  a  personal  representative  until  after  a  demand 
is  made  of  him,  accompanied  with  the  affidavit  required,"  and 
that  no  recovery  shall  be  h  id  of  any  such  debt  until  such  affi* 
davit  be  filed  in  court.  {Thomas^  ez'r.  vs.  Thomas,  15  B,  Mon.^ 
178.) 

The  present  is  a  stronger  case  for  the  application  of  the  rule. 
The  action  was  brought  in   December,   1860.     The  appellant 
filed  his  answer  in  March,   1861,   and  in  April  following  <he  > 
cause  was  continued  at  his  instance.    In   April,   1862,   there 
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was  atrial  and  verdict  againat  him,  and  then  for  the  first  time 
he  makes  the  objection  that  the  petition  had  not  been  verified. 
It  was  properly  overruled. 

Another  groand  of  reversal  relied  on  is,  that  the  coart  erred 
in  giving  and  refusing  instructions.  The  instructions  found  in 
the  record  are  not  embraced  in  any  bill  of  exceptions,  nor  is  it 
otherwise  shown  what  instructions,  if  any,  were  given  or  re- 
fused by  the  court.  The  instructions  complained  of,  therefore, 
constitute  no  part  of  the  record,  and  cannot  be  noticed  by 
this  court. 

The  judgment  is  affirmed. 


OASa  10— PBTITIOiT  BQUITT— DSCEMBSB  13. 

Hani  J  &  Co.  vs.  Downing,  et  aL 

APPKAL    PBOM    turn  PATBTTB  OimOUlT    COUBT. 

1.  In  1857  a  married  woman,  boiag  tho  owner  of  land,  not  her  aoparate  estate. 
Joined  her  haiband  in  aelling  it,  and  made  proTUfen  in  the  oonrejance  that  thepro- 
eeedi  ihonld  be  inroBted  in  other  property  for  her  separate  use.  A  part  of  the  pro- 
eeede  were  inTested  in  ilaTes,  which  were  conveyed  to  a  troatee  for  her  separate  uee. 
ffeid,  That  the  ilaTca  cannot  he  tnbjected  to  the  payment  of  an  account  against  her 
fer  goods  sold  to  her  apon  the  faith  and  credit  ef  her  separate  estate. 

2.  A  separate  estate,  whether  created  before  or  since  the  statute,  {E^v,  Stat,,  ehap. 
47,  art  A,  c«c.  17,)  cannot  be  charged  in  equity  for  any  debt  contracted  by  a  married 
woman.    (18  B,  Mim.,  801;  3  Mtt.,  244.) 

3.  Whore  it  was  agreed  by  an  antenuptial  contract  between  husband  and  wife,  that 
she  might  hold  her  estate  for  her  separate  use,  the  statute  tupra  was  held  not  to  ap^ 
ply.  {SHiM  ««.  Bf^am,  Aft.  opin.,  1858.)  8a  Where  the  property  is  secured  to  the 
wife's  separate  use  by  post-nuptial  settlement.     Argu. 

4  The  statute  mpra  prohibits  the  sale  by  a  married  woman  of  her  separate  estate, 
purchased  with  the  proceeds  ef  her  inheritance,  although  the  conveyance  to  her  gave 
her  power  to  dispose  ef  it  as  if  the  were  an  onmarried  woman.    (17  B,  Mon,,  65.) 

Hunt  6l  Beck,  for  appellants,  cited  StUes  vs.  Bryan^  Mss. 
opin.,  1858,  cited  in  note  to  2  lUv.  8tai:,  {Stanton's)  S2  ;  2  Rh 


lUMBU 


Digitized  by  VjOOQIC 


9ft  METCALFE'S  REPORTS. 

H»nl7  k  Co.  Ti.  Downing  ot  al. 

per  Husband  and  Wife,  240;  Bro.  Ch.  C,  16;  16  B.Mon.,  376; 
13  B.  Mon.,3S\  ;  15  Ib^  327  ;  Rev.  StaL,  chap,  24,  5£?c«.  20,  21, 
22 ;  Clancy  on  Rights,  282  ;  Rev.  StaLy  chap  47,  art.  4,  sec.  17, 
G.  B.  KiNKGAiH  tor  appellees,  cited  Rev.  Stat,,  chap.  47,  art.  4, 
5i?r.  17;  18  B.  Man,  30&;  Ib.^  886;  17  /*.>  59;  16  iA.,  487  ; 
R^.  Stat.y  chap.  47,  art.  2,  *ec.  2. 

JUDGE  BULLITT  dklitkbvb  thk  opiniok  or  thk  ooutT: 

In  1857,  Mrs.  Downing,  a  married  woman,  being  the  owner 
of  land  not  her  separate  estate,  joined  her  husband  in  selling 
it,  and  made  provision  in  the  conveyance  that  the  proceeds 
sbouid  be  invested  in  other  property  for  her  separate  use.  A 
part  of  the  proceeds  were  accordingly  invested  in  slaves, 
which  were  conveyed  to  a  trustee  for  her  separate  use.  Hanly 
&  Co.,  afterward  sold  goods  to  her,  as  they  allege,  and  as,  in 
our  opinion,  the  evidence  shows,  upon  the  faith  and  credit  of 
her  separate  estate  ;  and  brought  this  snit  to  subject  said  slaves 
to  the  payment  of  the  account  thus  created. 

They  are  entitled  to  relief,  unless  it  is  prohibited  by  the  stat- 
ute which  declares,  that,  "if  real  or  personal  estate  be  hereaf- 
ter conveyed  or  devised  for  the  separate  use  of  a  married 
woman,  or  for  that  of  an  unmarried  woman,  to  the  exclusion 
of  any  husband  she  may  thereafter  have,  she  shall  not  alien- 
atdiisuch  estate,  with  or  without  the  consent  of  any  husband 
she  may  have  ;  but  may  do  so  when  it  is  a  gift,  with  the  con^ 
sent  of  the  donor  or  his  personal  representative."  (jR.  S.^ 
chap.  47,  art.  4,  sec.  17  )  The  same  section  declares,  that  Vsuch 
estates,  heretofore  created,  shall  not  be  sold  or  encumbered 
but  by  order  of  a  court  of  equity."  In  the  case  of  Daniel, 
4^.  vs,  Robinson,  (18  B.  Mon.,  301,)  it  was  held  that  a  sep- 
arate estate,  created  before  the  statute,  cannot  be  charged  in 
equity  for  any  debt  contracted  by  a  married  woman.  And  in 
the  case  of  Stacker  vs.  Whitlock,  (3  Met.,  244,)  it  was  decided 
that  the  same  rule  applies  to  separate  estates  created  since  the 
statute. 

But  where  it  was  agreed,  by  an  ante-nuptial  contract  be- 
tween, husband  and  wife,  that  she  might  hold  her  estate  for 
her  separatie  use,  the  statute  whs  held  not  to  apply.     {Stitesvs, 
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Bryan^  Mss.  opin,,  1858,  cited  in  2  St.  R,  fi>.,  82.)  And  it  is  con- 
tended, upon  the  authority  of  that  case,  that  the  statute  is  in- 
applicable here,  because  the  slaves  were  purchased  by  the 
wife  with  the  proceeds  of  her  land.  We  concede  that,  aa con- 
tended by  counsel,  it  can  make  no  difference  whether  the 
property  is  secured  to  the  wife's  separate  use  by  ante-nuptial 
or  post-nuptial  settlement.  The  material  difference  between 
this  case  and  that  of  Stitcs  vs.  Bryan  consists  in  the  form  of 
the  settlement.  That  case  was  not  within  the  terms  of  the 
statute,  because  the  estate  had  not  been  conveyed  or  devised 
for  the  separate  use  of  the  wife ;  her  separate  right  was  se- 
cured by  her  husband's  covenant;  and  a  strained  construction 
would  have  been  required  to  bring  the  case  within  the  statute. 
But  here  a  strained  construction  would  he  required  to  take  the 
case  out  of  the  statute.  In  the  case  of  Stuart  vs.  Wilder  (17, 
B.  Man.,  55,)  it  was  held  that  the  statute  prohibited  the  sale 
by  a  married  woman  of  her  separate  estate,  purchased  with 
the  proceeds  of  her  inheritance,  although  the  conveyance  to 
her  gave  her  power  to  dispose  of  it  as  if  she  were  an  unmar- 
ried woman. 
The  judgment  dismissing  the  petition  is  affirmed. 


CASB  11— PETITION  EQUITY— DBOBMBBR  1».  m^Sk 

Mountjoj's  AdmV.  &c.  vs.  Pearce  et  at 

APPEAL  PBOM    BIOKMAH   BQUITT   AMD  CBIIIINAL  COUET. 

I.  It  ii  error  to  render  Jadgment,  eres  by  defaalt,  in  faror  of  heirs  and*  diitribu- 
teee  agftinit  the  adminietrator  of  an  inteatate  for  the  amount  in  his  hands,  au|]()oot  to 
diftribation,  without  requiring  a  refunding  bond  from  the  distributees.  (4  Bibh,  360; 
7  JCon.,   643;    %  J.  J.  Mar.,  684;  Civil  Cod*,  Bee.  471.) 

%.  Section  471  of  the  Civil  Code  is  substantially  a  re-enactment  of  the  statute  of 
1797,  tMtion  60,  as  oonstrued  by  the  court  of  appeals  in  the  abore  cited  oases. 

7 


Digitized  by  VjOOQIC 


METGAfLFE'S  REPORTS. 


Monii^y'a  Adm'r.  ti.  PMCoe  et  aL 


S.  la  a  fait  b/  hcJn  and  diiiribatoM  of  an  intaiUU-  agaiiwt  tha  ftdmiaittntor 
Mid  Mil  suretiai  in  the  administimtioB  bond,  brought  to  rooorer  tho  amoiiiit  in  the 
hands  of  tho  administrator  snbjeot  to  distribution,  the  petition  mutt  set  out  the 
terms  or  snbetaaee  of  the  bead  alleged  to  hare  been  ezeevled  by  then— ^tkamiM  it 
will  not  show  a  eanse  of  action  against  the  sureties.    (14  B.  Mon,,  86;  Jb,,  2&6.) 

iWoRTHiNGTON  &  JoHMSTON,  foF  appellants,  cited  Civ3  Code^ 
sec.  471 ;  14  B.  Man.,  83;  i&.,  222;  1  Met.,  430;  CiwI  Code, 
sec.  123  and noUs ;  15  B.  Mon.,  443  ;  5  /.  /.  Mar.,  665  ;  1  LUt., 
100;  11  B.  Mon.ySl  ;  Chitty  on  Contracts,  31;  4  Bijtb,^M\  1 
lAtt.,  204  ;  5  Mon.,  525  ;  7  Man.,  643;  3  /.  /.  ilfor.,  687*;  4  lb., 
446 ;  1  Stat..  Law,  668 ;  Rev.  Stat.,  836  ;  6  Dana,  313  ;  Wassen 
ns.  Wilson,  Mss.  cptn.,  January,  1850  ;  I  J.  J.  Mar.,  380;  11  B. 
Man.,  04 ;  12  lb.,  321 ;  2  Bibb,  202 ;  4  Bibb,  241. 

SmpsoN  6l  Scott,  on  same  side,  cited  18  B.  Man.,  466  ;  Ood- 
dard  vs.  Maddock,  Mss.  opin.,  Dec,  1854;  CivU  Code,  sec.  118, 
sub'div.,  3  ;  14  B.  Man.,  85,  86 ;  lb.,  254,  255  ;  7  Man.,  643 ;  8 
/.  /.  Mar.,  687  ;  4  lb.,  446,  152  ;  8  Dana,  181. 

JUDGE  BULLITT  viuvbbbb  Tm  opiviom  or  ithb  oouiap: 

Pearce  and  others,  heirs  and  distribatees  of  Elizabeth  Meant- 
joy,  obtained  a  judgment  against  Joseph  Kennedy,  her  admin- 
istratpr,  and  against  Lillard  and  Bugg,  his  sureties  in  the  ad- 
ministration bond,  for  $1,473.22,  alleged  to  be  in  the  hands  of 
the  administrator  and  subject  to  distribution,  from  which  this 
appeal  was  taken. 

No  answer  was  filed  by  either  of  the  defendants,  and  the 
judgment  was  rendered  by  default. 

It  was  erroneous  to  render  judgment  against  the  administra- 
tor without  requiring  a  refunding  bond  from  the  distributees. 
This  was  well  settled  under  the  Mth  section  of  the  act  of  1707,  (1 
S.  L.,  668,)  which  declared  that,  ''no  distribution  shall  be 
made  of  the  intestate's  estate  until  nine  months  after  his 
death ;  nor  shall  an  administrator  be  compelled  to  make  dis- 
tribution at  any  time  until  bond  and  security  be  given  by  th« 
person  entitled  to  distribution,  to  refund  due  proportions  of 
any  debts  or  demands  which  may  afterwards  appear  against 
the  intestate."  {PrewitVs  ex'r.  vs.  PrewUfs  heirs,  4  B&A,  266 ; 
WhiU  S^.  vs.  Clarke,!  Man., %^',    Shirley  vs.  MUehell,3J.J. 
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Mar.,  684.  We  need  not  consider  the  effect  of  section  11,  «rl. 
2,  chap.  97,  of  the  Revised  Statutes,  which  decktres  that,  <*Be- 
fore  an  administrator  shall  make  distribation,  each  distributee 
shall,  if  required,  give  an  obligation,  with  good  surety,  to  re- 
fond,"  &c.;  because  it  is  provided  in  the  Code  that,  in  pro- 
ceedings of  this  character,  "the  court  shall  require  the  distrib- 
utee or  legatee,  before  receiving  bis  distributive  share  or  leg- 
•acy,  to  execute  bond,  with  good  surety,  to  the  oommonweakh, 
conditioned  to  pay  his  proportion,  not  exceeding  the  amount 
received  by  him,  of  any  debt  which  may  appear  against  the 
estate,"  &c.,  {section  471.)  This  was  substantially  a  re-enact- 
ment of  the  statute  of  1797,  section  50,  as  construed  in  tha 
above  cited  cases. 

The  judgment  against  the  sureties  was  erroneous  for  an- 
other reason.  The  petition  showed  a  cause  of  action  against 
the  administrator  irrespective  of  the  bond,  but  it  stated  np 
cause  of  action  against  the  sureties,  because  it  did  not  stat^ 
the  terms  or  substance  of  the  bond  alleged  to  have  been  ^x^e- 
cutedbythem.  {Hill  vs.  Barret,  14  B.  JUon.,  86;  CoUinr  vs. 
Blackburn,  Id.,  254.) 

The  judgment  is  reversed,  and  the  cause  remanded  for  fof^ 
ther  proceedings  not  inconsistent  with  this  opinion. 


0A8B  12— PETITION  BQUITT— BBOKMBBR  ISw 

Knott's  Adm'r.  vs.  Hogaa. 

APPM-L  PBOX   TBS  VMUOS  OIIOIIIT  MUST. 

1.  W1i«re  two  writingi  we  ezMUtod  at  the  •ame  Ume,  with  refereaee  to  oooh  otht 
•ad  to  the  same  raVJeet  matter,  thej  eonttltate  but  ono  agroomeiit,  and  are  to  ho 
oonetmed  ae  If  written  on  the  lame  pieoe  of  pi^er. 

2.  Oifta  eauM  mortU,  are  in  general  eonditional,  like  lofadet,  hnt  it  if  abiolntojly 
eeiential  to  them  that  thej  be  made  bj  the  donor  in  hie  laet  illneet,  or  in  eontem- 
platioa  or  osfoelation  of  death. 


4ine  99| 
111  782 


4Be99 
114  687 
•114  d39 
•114  699 

I    4mc  99 
132      382 
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S.  To  make  a  ralid  gift,  simply  lo  ealled,  or  a  gift  inter  wivotf  H  ii  esiential  t^at  it 
•hoald  be  irr«9oea6<«  bj  the  donor.    (6  Liti,,  12;  5  Mon.,  irO;  4  B,  Man.,  638.) 

4 .  At  the  time  a  note  for  money  loaned  was  ezecnted,  payable  three  years  after 
date,  the  interest  thereon  to  be  paid  annaally,  the  payee  exeeuted  and  delirered  to 
the  payor,  a  writing  stipulating  tbat,  if  the  payee  shonld  not  oolleot  the  note  in  her 
lifetime,  her  representatires  were  directed  to  surrender  it  to  the  payor,  "o«  /  intend 
ii  at  a  gi/^  from  me  to  him,"  The  payee  retained  the  note  in  her  possession  during 
her  life,  and  died  within  less  than  a  year  after  the  execution  of  the  writingfs.  Held, 
That  this  is  not  a  ralid  executed  ^|/lt  whieh  a  court  of  equity  shonld  enforce. 

5.  The  writing  eupra,  might,  if  established  according  to  the  requirements  of  the 
statute  of  wills,  take  effect  as  a  testamentary  disposition. 

W.  R.  Grigsby,  for  appellant. 

J.  E.  Newman,  for  appellee,  cited  2  BiAJ,  611 ;  3  /.  /.  Mcu\^ 
354  ;  Story  on  Contracts^  sec,  993 ;  2  Sanford's  Ch,  R.,  400. 

'CHIEF  JUSTICE  BUY  ALL  dklivkbbd  thb  opihioit  or  thb  covbt: 

Hogan  execated  to  Sally  Knott  his  note  for  six  hundred  dol- 
lars, dated  the  21st  December,  1859,  payable  three  years  after 
date,  the  interest  thereon  to  be  paid  annually.  She,  at  the 
same  time,  executed  and  delivered  to  Hogan  the  following 
writing : 

*'  I  have  this  day  loaned  to  James  H.  Hogan  six  hundred  (del. 
lars,)  for  which  he  has  executed  his  note  at  three  years  after 
date,  interest  to  be  paid  annually  if  I  require  it.  If  I  should  ' 
not  collect  the  said  note  during  my  lifetime,  in  that  event  my 
executor  or  administrator  is  hereby  directed  to  surrender  the 
aaid  note  to  the  said  James  H.  Hogan,  as  I  intend  it  as  a  gift 
from  me  to  him.     Witness  my  hand,  Dec.  21,  1859. 

SARAH  KNOTT. 

Witness:    E.  B.  Smith." 

Within  less  than  a  year  after  the  execution  of  these  writ- 
ings Sally  Knott  died,  and  in  March,  1862,  her  administrator 
br6ught  this  action  against  Hogan,  alleging  that  shortly  after 
the  death  of  his  intestate  the  defendant  produced  the  paper 
referred  to,  and  demanded  the  surrender  of  the  note,  with 
which  demand  the  plaintiff  complied,  under  the  mistaken  be- 
lief that  the  defendant  was  entitled  thereto.  He  claims  that 
the  defendant  is  bound  upon  said  note,  and  should  be  com- 
pelled to  restore  the  possession,  and  to  pay  the  two  instal- 
ments of  interest  which  had  accrued  thereon. 
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The  defendant  in  his  answer  did  not  controvert  the  material 
facts,  but  resisted  the  right  of  the  plaintiff  to  any  relief,  on  the 
ground  that,  as  the  intestate  had  failed  to  collect  or  to  require 
payment  of  the  note  in  her  lifetime,  he  was,  by  the  express 
terms  of  the  writing  executed  by  her,  discharged  from  liability 
on  the  note,  and  that  it  was  property  surrendered  to  him. 

No  evidence  was  taken  by  either  party,  and  the  court  be- 
low, on  the  pleadings  and  exhibits,  rendered  a  judgment  dis- 
mis.^ing  the  action.  From  that  judgment  the  plaintiff  has  ap- 
pealed. 

In  support  of  the  judgment  it  is  insisted,  by  the  appellee, 
that,  as  the  two  writings  were  executed  at  the  same  time,  with 
reference  to  each  other  and  to  the  same  subject  matter,  they 
constitute  but  one  agreement,  and  are  to  be  construed  as  if 
written  on  the  same  piece  of  paper. 

This  is  no  doubt  true.  And  the  question  then  arises,  what 
is  the  legal  effect  of  the  agreement,  as  evidenced  by  the  two 
instruments?  Can  it  be  regarded  as  a  valid  executed  gift  of 
the  six  hundred  dollars  to  the  appellee,  which  a  court  of  equity 
should  enforce? 

It  is  clear  that  the  agreement  is  not  within  that  class  of 
gifts  usually  denominated  gifts  causa  mortis.  Such  gifts,  it  is 
true,  are,  in  general,  conditional  like  legacies,  but  it  is  absolute- 
ly essential  to  them  that  they  be  made  by  the  donor  in  his  last 
illness,  or  in  contemplation  and  expectation  of  death.  If 
maintainable  at  all,  therefore,  it  must  be  as  a  gift,  simply  so 
called,  or  a  gift  inter  vivos. 

In  relation  to  the  various  requisites  of  a  valid  gift,  a  vast 
amount  of  abstruse  learning  is  to  be  found  in  the  decisions  of 
the  courts,  English  and  American,  upon  this  subject.  And  con- 
flicting as  those  decisions  are  upon  most  other  points,  it  seem^ 
to  be  agreed,  on  all  hands,  that  it  is  essential  to  every  gift  of 
this  class,  that  it  should  be  irrevocable  by  the  donor. 

This  rule  has  been  repeatedly  recognized  and  acted  on  by 
this  court.  In  the  case  of  Duncan^s  adrxCr,  vs.  Duncan^  (5  Litt. 
12,)  the  intestate  had  deposited  certain  bonds  in  the  hands  of 
one  Hanks,  telling  him  to  keep  them  until  he  called  for  them ; 
that  his  wife  and  her  children  were  wasting  his  estate,  and  he 
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WM  afraid  to  keep  the  bonds  in  his  hoase,  and  if  he  did  not  call 
fir  them^  they  were  to  be  driven,  after  his  death,  to  his  children 
by  his  first  wife.  The  intestate  was  not  then  sick,  bat  died  in 
abont  six  months,  leaving  a  considerable  estate  ;  the  plaintifi* 
had  administered  on  his  estate,  and  Hanks,  shortly  after  his 
death,  delivered  the  bonds  to  the  donees.  It  was  held  that  the 
coort  below  was  mistaken  in  supposing  that  the  transaction 
amoanted  to  a  valid  gift  inter  vivos ;  that  ''to  the  validity  of 
snch  a  gift  it  is  essential  that  there  sbonld  be  a  delivery  to  the 
donee,  and  that  the  property  of  the  thing  given  should  imme- 
diately pass,  and  be  irrevocable  by  the  donor ;"  that  there  was 
no  efiectnal  delivery  of  the  bonds,  and  the  property  thereof 
could  not  pass  by  the  delivery  to  Hanks,  who  was  a  mere  de- 
pository, and  was  bound  to  restore  them  when  called  on  by 
the  intestate,  in  whom,  by  the  very  terms  of  the  deposit,  the 
property  remained  during  his  life,  and  the  whole  transaction 
was,  therefore,  revocable  at  his  pleasure,  and  as  a  gift  inter 
vivos  it  could  not  take  efiect.  And  that,  as  it  was  undoubted- 
ly the  intention  of  the  intestate  that  the  property  of  the  bonds 
in  question  should,  at  his  death,  be  vested  in  the  defendants, 
and  as  such  intention  was  not  revoked  in  his  lifetime,  the 
transaction  might  have  taken  efiect  as  a  nuncupative  will,  if 
the  requirements  of  the  statute  respecting  such  wills  had  been 
complied  with. 

The  same  principle  was  recognized  in  the  subsequent  cases 
of  WaldeiCs  admW.  vs.  Dixon,  (5  Mon,,  170,)  and  Brown  vs. 
Brown's  adm'r.,  (4  B.  Man,,  538.) 

The  analogy  between  these  cases  and  the  one  before  us  is 
complete.  Although  there  is  some  difference  in  the  facts,  the 
difference  is  not  such  as  to  justify  the  application  of  a  different 
principle.  Here  the  intestate  loaned  the  money  in  question  to 
the  appellee ;  she  retained  in  her  own  possession,  during  her 
life,  his  note  for  the  sum  loaned  ;  and  she  reserved,  moreover, 
by  the  express  terms  of  the  contract,  the  absolute  right,  dur- 
ing her  life,  to  coerce  payment  ot  the  debt  and  interest  at  the 
maturity  of  the  note.  As  already  shown,  she  died  within  less 
than  a  year  after  the  execution  of  the  writings  and  before  any 
right  had  accrued  to  her  to  collect  either  the  principal  of  the 
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■um  loaned,  or  th«  first  aiiBual  instalment  of  interest  thereoa. 
There  had  been,  therefore,  no  opportunity  allowed  her  to  make 
the  election  which,  by  the  writing,  she  reservecf.  This  circum- 
stance, however,  is  not  considered  decisive  of  the  qnestion  in 
the  view  we  have  taken  of  it. 

The  expression  with  which  the  writing  concludes — "as  I  in- 
tend it  as  a  gift  from  me  to  him" — mnst  of  course  be  construed 
with  reference  to  the  previously  expressed  condition.  It 
means  simply  that  she  intended  it  as  a  gift  only  in  the  event 
that  she  failed  to  collect  it  in  her  lifetime. 

That  this  writing  might,  if  established  according  to  the  re- 
quirements of  the  statute  of  wills,  take  effect  as  a  testamen- 
tary disposition,  cannot  be  doubted.  But  it  is  equally  clear, 
upon  the  authorities  cited,  that  it  is  ineffectual  as  a  gift,  al- 
though there  are  opposing  authorities  to  be  found  in  the  de- 
cisions of  other  courts. 

The  judgment  is  therefore  reversed,  and  the  cause  remand- 
ed for  a  judgment  and  further  proceedings  not  inconsistent 
with  the  principles  of  this  opinion. 


CASE  13— PETITION  EQUITY— BEGEM BBR  22. 

Jennings  ts.  Monks'  Executor. 

APriAL  PBOM  TBI  ■A.VOOCK  OIBOITIT  OOVBT. 

1.  Whvre  a  testator  not  only  authorised  his  executor  to  sell  land,  but  derfsed  to 
him  the  land  itself,  girlng  to  the  devisee  only  the  prooeeds  when  sold,  an  action  for 
tha  reeorery  of  the  land  should  be  in  the  name  of  the  exeoator. 

2.  A  oonreyanee  by  the  owner  of  land  passes  the  legal  title  to  all  the  land  within 
the  designated  boundaries,  though  they  may  contain  more  than  the  quantity  men- 
tioned in  the  deed. 

S.  In  a  Jndioial  sale,  and  eonveyanee  to  the  purchaser  by  eommiwioner,  of  a  traat 
of  land,  described  by  metes  and  bounds  as  containing  174  aores,  made  in  a  proceed- 
ing to  satisfy  the  debts  of  the  owner,  where  the  tract  turns  out  to  contain  214  acres. 


4aMl08l 
92    S51 


Digitized  by  VjOOQIC 


104  METCALFE'S  REPORTS. 

J«nniBgt  Ts.  Monki'  £x'«r. 

tk%  oommiuioMr't  d6«d  u  not  T«id  u  to  the  larplu,  bat  pmiMi  th*  Uf»l  title  to  the 
whole  trsrot. 

4.  In  iBch  case,  where  the  rendee  of  the  pnreheser  deiired  na  beneilt  from  the 
BiUteke,  bat,  withoat  notice  of  it,  purchued  end  paid  for  ell  the  Und,  ineladlag  the 
varplas,  he  wUI  be  protected.     (2  Bibh,  317;  1  A.  K.  Mar.,  72.) 

KiNCHELOB  &  Jennings,  for  appellant,  cited  2  Bibb,  317  ;  1 
Mar.,  73;  sess.  acts  1634-5,  page  185;  12  B.  Mon.,  276;  0  B. 
Mon.,  163;  4  Man  ,  271. 

T.  N.  LiNDSET,  for  appellee,  cited  1  Mar.,  364 ;  4  J.  J.  Mar., 
77 ;  2  B.  Mon  ,  68 ;  12  B.  Mm.,  271. 

JUDGE  BULLITT  dbutbbbd  thb  opimov  of  the  coubt: 

The  Legislature,  ia  1835,  passed  an  act  {sess.  acts,  1834-^9 
page  185,)  authorizing  a  sale  of  the  lands  of  James  Monks,  de- 
ceased, for  the  payment  of  his  debts,  upon  a  proceeding  in 
chancery  to  be  instituted  for  that  purpose  by  his  administrator, 
la  that  proceeding  commissioners,  appointed  in  pursuance  of 
the  act,  reported  that  the  decedent's  estate  consisted  of  333 
acres  of  land,  beside  the  land  allotted  to  his  widow,  and  the 
court  decreed  a  sale  of  so  much  of  said  333  acres  as  might  be 
necessary  to  raise  $1,200.  A  commissioner,  appointed  for  the 
purpose,  sold  144  acres  for  $656,  and,  at  a  subsequent  day,  of- 
fered for  sale  the  residue,  (which  was  supposed  and  represent- 
ed by  him  to  contain  189  acres,)  or  so  much  thereof  as  might 
be  necessary  to  raise  the  balance  of  $544 ;  and  J.  R.  Ha'mil- 
ton,  for  that  sum,  purchased  174  acres  thereof,  to  be  laid  off  in 
a  certain  mode  designated  by  the  commissioner.  The  land 
thus  designated  was  surveyed  under  an  order  of  court,  and  was 
conveyed  by  the  commissioner  to  A.  Hamilton,  assignee  of  J. 
R.  Hamilton,  by  metes  and  bounds,  according  to  the  survey- 
or's report.  Afterward  A.  Hamilton's  heirs  conveyed  said 
tract,  described  as  containing  174  acres,  and  an  ac^oining 
tract,  described  as  containing  150  acres,  making  together  324 
acres,  to  J.  K.  Hamilton,  who  conveyed  the  same  to  J.  S.  Lan- 
der, one  of  the  tracts  being  described  in  the  deed  as  contain- 
ing 174  acres,  and  the  other  as  '^containing  at  least  150  acres, 
supposed  to  be  more."  In  1855  Lander's  heirs  conveyed  said 
two  tracts  to  the  appellant,  Jennings,  describing  them  as  con- 
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taining  together  871  acres.  The  *  commisBioner's  sale  was 
made  in  1837.  In  1858,  J.  M.  Monks,  who  was  the  sole  heir 
of  James  Monks,  and  who  became  of  age  in  1851,  brought 
this  suit  against  Jennings,  J.  R.  Hamilton,  and  the  heirs  of  An- 
drew Hamilton,  alleging  that  said  tract,  which  had  been  sup- 
posed to  contain  only  174  acres,  did  in  fact  contain  214  acres  ; 
that  he  had  only  discovered  (he  mistake  within  the  last  six 
months,  that  the  mistake  was  apparent  on  the  face  of  the  pa- 
pers, and  was  or  should  have  been  known  to  all  the  parties ; 
that  he  did  not  seek  to  set  aside  the  sale  made  by  the  commis- 
sioner, but  was  unwilling  to  surrender  land  that  had  not  been 
sold  nor  paid  for ;  and  he  prayed  that  defendants  be  required 
to  relinquish  the  surplus  of  40  acres,  and  for  general  relief. 
The  plaintiff  having  died,  the  suit  was  revived  in  the  names  of 
his  executor  and  devisee.  It  was  proved  that  the  tract  con- 
tained 214  acres,  and  that  J.  M.  Monks  did  not  discover  the 
mistake  until  about  six  months  before  he  sued. 

The  court  below,  upon  a  demurrer  by  A.  Hamilton's  heirs 
dismissed  the  petition  as  to  them,  and,  having  caused  174 
acres  of  the  land  to  be  surveyed  in  the  mode  designated  by 
the  commissioner  when  he  sold  to  J.  R.  Hamilton,  gave  a 
judgment  against  Jennings  in  favor  of  J.  M.  Monks'  executor 
for  the  surplus  of  40  acres,  from  which  Jennings  appealed. 

1.  It  is  contended  that,  even  if  Jennings  is  not  entitled  to 
the  land,  the  judgment  is  erroneous,  because  it  is  in  favor  of 
the  executor  instead  of  the  devisee.  But,  as  J.  M.  Monks  not 
only  authorized  his  executor  to  sell  the  land,  but  devised  to 
him  the  land  itself,  giving  to  the  devisee  only  the  proceeds 
when  sold,  our  opinion  is  that  the  judgment  if  otherwise  right 
was  properly  rendered  in  favor  of  the  executor. 

2.  It  is  contended  that  Jennings  is  entitled  to  hold  the  land 
because  he  purchased  without  notice  of  the  mistake.  On  the 
other  side  it  is  contended,  firsts  That  he  had  notice  of  the 
mistake:  secondly^  That  the  commissioner's  deed  to  Hamilton 
was  void,  at  least  as  to  the  surplus,  and,  consequently,  that 
Jennings  acquired  no  title  thereto. 

Whether  or  not  the  petition  sufficiently  alleges  notice  of  the 
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mistake  we  need  not  decide^  because,  even  if  it  does,  it  is  not 
sastained  by  proof  of  notice,  actual  or  eonstroctive.  The  only 
evidence  of  notice  to  Jennings  is  that  furnished  by  th«  above 
mentioned  deeds,  under  which  he  claims,  and  by  the  record  of 
the  proceedings  under  which  the  land  was  sold  by  the  commis- 
sioner. That  record,  instead  of  showing  that  the  tract  purchased 
by  Hamilton  fromth^  commissioner  contained  214  acres,  showed 
that  it  contained  only  1T4  acres,  and  that  the  whole  tract  offer- 
ed for  sale  by  the  commissioner  only  contained  180  acres.  Nor 
do  the  deeds  under  which  Jennings  claims  show  the  mistake. 
On  the  contrary,  the  deed  from  J.  R.  Hamilton  to  Lander,  by 
describing  this  tract  as  containing  174  acres,  and  the  other 
tract  as  containing  at  least  150  acres  and  probably  more,  fur- 
nished evidence  to  Jennings  that  the  surplus  was  in  the  latter 
tract  and  not  in  the  former. 

As  Jennings  derived  no  benefit  from  the  mistake,  and,  with- 
out notice  of  it,  purchased  and  paid  for  all  the  land  including 
the  surplus,  it  is  clear  that  the  plaintiff  was  not  entitled  to  any 
relief  against  him,  if  the  c^^mmissioner's  deed  to  Hamiltoa 
passed  the  legal  title  to  the  surplus  land.  (Powell  vs.  Eve^  2 
Bibby  817  ;  Floyd's  heirs  w.  Adams,  1  A,  K.  Mar.,  72.)  And  it 
is  equally  clear,  that  a  conveyance  by  the  owner  of  land 
passes  the  legal  title  to  all  the  land  within  the  designated 
boundaries,  though  they  may  contain  double  the  quantity  men- 
tioned in  the  deed. 

But  it  is  contended  that  this  case  stands  upon  a  different 
footing,  because  the  sale  and  conveyance  were  made  not  by 
the  owner,  but  by  a  coqimiBsioRer  in  a  proceeding  against  him 
for  payment  of  debts.  We  have  seen  no  decision  upon  this 
question  except  the  one  appealed  from,  it  has  been  decided 
by  this  court,  in  a  number  of  cases,  that  a  sale  by  an  officer  of 
more  land  than  is  necessary  to  pay  the  debt,  for  which  the  sale 
is  authorized  to  be  made,  is  void.  But  in  all  of  those  case^ 
that  we  have  seen,  the  quantity  of  land  sold  was  known  by 
the  officer  and  purchaser ;  the  error  consisted  in  raiding  more 
money  than  the  execution,  judgment,  or  decree  authorized, 
and  it  was  an  error'shown  by  the  record  and  capable  of  being 
corrected  by  it.     In  the  case  of  Walker  and  Wife  vs.  McKnight^ 
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(15  0.  Mon.^  476,)  where  an  execution  was  issaed  and  a  sale 
made  for  the  amount  of  the  judgment,  it  was  held  that  the 
•ale  passed  the  legal  title  to  the  purchaser,  although  a  part  of 
the  debt  had  been  made  by  a  previous  execution.  The  court 
said:  '-all  sales  of  lands  made  by  sheriffs  would  be  rendered 
uncertain,  if  the  principle  were  established  that  the  sale  would 
be  void  if  any  part  of  the  debt  had  been  paid,  although  such 
payment  did  not  appear  upon  the  execution.  No  person 
would  be  willing  to  purchase  at  such  a  sale,  and  the  operation 
of  the  rule  would  be  detrimental  instead  of  advantageous  to 
the  defendant  in  the  execution.*'  Similar  reasons  forbid  the 
adoption  of  a  rule  which  would  render  judicial  sale^*  void,  be- 
cause of  a  mistake  as  to  the  quantity  of  the  land.  The  im- 
propriety of  such  a  rule  is  illustrated,  in  the  case  under  con- 
sideration, by  the  fact  that  the  land  sold  by  the  commissioner 
to  Hamilton  was  surveyed  under  an  order  of  court,  and  re- 
ported by  the  surveyor  as  containing  174  acres,  and  was  con- 
veyed  in  accordance  with  that  report. 

There  is  perhaps  no  substantial  difference  in  principle  be- 
tween this  case  and  that  of  FloptFs  heirs  vs.  Adorns^  above  cited. 
In  that  case  Floyd,  having  agreed  to  convey  to  Trigg  1,000 
acres  of  land  on  Elkhorn,  the  place  where  McClellan's  fort 
stands,  died,  leaving  a  will  whereby  he  directed  his  executors 
to  convey  to  Trigg's  heirs  "one  thousand  acres  of  land  in  Pay- 
ette, known  as  the  Royal  Spring  tract."  In  a  suit  brought  by 
Cobb,  assignee  of  Trigg,  against  Trigg's  heirs  and  Floyd's  ex- 
ecutors, the  court  ordered  Floyd's  executors  to  convey  said 
land  to  Cobb,  and  a  conveyance  was  accordingly  made  by 
them.  It  was  afterward  discovered  that  the  tract  contained 
over  2,000  acres,  and  Floyd's  heirs  sued  Cobb's  vendees  for  the 
surplus  ;  but  the  court,  instead  of  holding  that  the  conveyance 
made  by  its  order  was  void,  and  thus  remitting  the  defendants 
back  to  the  bond  from  Floyd  to  Trigg,  which  would  have  given 
them  a  right  to  only  1,000  acres,  held  that  the  conveyance  in- 
vested Cobb  with  the  legal  title  to  all  the  land  in  the  tract. 

In  our  opinion  the  commissioner's  deed  to  Hamilton  passed 
the  legal  title  to  the  214  acres,  and  the  plaintiffs  are    entitled 
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to  no  relief  against  Jennings,  who  purchased  without  notice, 
and  derived  no  benetit  from  the  mistake. 

As  Monks'  executor  has  not  appealed  from  the  judgment 
dismissing  the  petition  as  to  A.  Hamilton's  heirs,  as  there  was 
no  decree  as  to  J.  il.  Hamilton,  and  as  Lander's  heirs  are  hot 
parties  to  the  suit,  there  is  no  question  before  us  as  to  the  ex- 
ecutor's right  to  recover  compensation  from  any  of  those  par- 
ties. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  dismiss  the  suit  against  the  appellant. 


CASB  U— PETITION  ORDINARY—DECEMBER  23. 

Hanson  vs.  Bowjer. 

1.PPCAL   VBOM   TUB   FATBTTB   OIBCVIT  COUBT. 

1.  A  judgment,  giyiog  priority  to  one  creditor  over  another,  as  to  attached  fnndi 
of  a  debtor,  which  doei  not  distribute  the  fund,  nor  give  any  other  relief  to  either  of 
the  parties,  is  not  a  final  order.    {Bondurant  v,  Apperton,  ante.) 

2.  An  order  sustaining  an  attachment,  made  before  final  hearing,  is  not  a  final  or- 
der, and  is  not  the  subject  of  an  appeal.  (Bondurant  9«.  Appereon,  9upra;  OivH 
Ootle,  fee*.  285,  201,  292;  14  B.  Man.,    195.) 

HfJNT  &  Bbck,  for  appellant,  cited  Civil  Code^  sec,  2S*2;  17  B. 
Man,,  149. 

R.  H.  Prewitt,  on  same  side.  ♦ 

Geo.  B.  Kinkbad,  for  appellee. 

JUDGE  BULLITT  delivbbbd  thb  opinion  of  thb  ooubt:    (Judge  Peters  did  not 
preside  in  this  case.) 

Bowyer  attached  funds  of  Hanson  in  the  hands  of  Prewitt, 
upon  an  affidavit  that  Hanson  was  a  non-resident,  &c.  Payne, 
Prewitt  and  Wickliffe  each  asserted  a  claim  to  the  fund.  It 
was  adjudged  that  the  attachment  of  Bowyer  be  sustained; 
that  his  debt  should  be  paid  before  that  of  Payne,  and  that 
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Payne's  debt  should  be  paid  before  that  of  Prewitt;  but  that, 
as  Wickliffe's  claim  is  said  to  be  superior  to  all  the  others,  the 
fond  shall  be  held  undistributed  until  Wickliflfe's  claim  shall 
be  adjudicated  upon.  There  was  no  personal  judgment 
against  Hanson,  nor  could  any  have  been  rendered,  as  he  had 
not  been  summoned  nor  appeared. 

The  judgment  giving  priority  to  Bowyer  over  Payne  and 
Prewitt,  and  to  Payne  over  Prewitt,  is  not  a  final  order,  as  it 
did  not  distribute  the  fund,  nor  give  any  other  relief  to  either 
of  the  parties.  {Bondurant  vs.  Apperson,  decided  at  the  last 
term,  and  cases  cited.) 

Nor  is  the  order  sustaining  the  attachment  a  final  order. 
The  decisions  above  referred  to  make  this  entirely  clear,  un- 
less the  order  is  made  final  by  the  provisions  of  the  Code. 
Section  285  declares  that,  *'an  attachment  obtained  at  the 
commencement  of  the  action  shall  be  sustained  or  discharged 
at  the  time  that  judgment  is  rendered  in  the  action."  Seuion 
291  authorizes  the  defendant  to  move  for  a  discharge  of  the 
attachment,  at  any  time  before  it  is  sustained;  and  section  292 
declares  that  an  order  sustaining  or  discharging  an  attach- 
ment, on  the  rendition  of  judgment  in  the  action,  shall  be  the 
subject  of  appeal.  It  seems  clear  that  the  framers  of  the  Code 
did  not  intend  to  authorize  an  appeal  from  a  preliminary 
order  sustaining  an  attachment.  This  was,  in  effect,  decided 
in  the  case  of  Talbot  vs.  Peirce,  (14  B.  Mon.,  195,)  in  which  it 
was  held  that  a  ju  igment  overruling  a  motion  to  discharge  an 
attachment  was  not  final,  and,  consequently,  that  the  court 
might,  notwithstanding  such  judgment,  and  without  additional 
evidence,  discharge  the  attachment  on  final  hearing.  There 
is  no  substantial  difference  between  a  prelirain  try  order  sus- 
taining an  attachment,  and  a  preliminary  order  overruling  a 
motion  to  discharge  the  attachment.  Neither  amounts  to  any- 
thing more  than  an  opinion  that  the  attachment  should  be  sus- 
tained; and,  notwithstanding  such  an  expression  of  opinion, 
the  attachment  may  be  discharged  on  final  hearing.  In  the 
case  under  consideration  the  court  withheld  a  final  decision 
and  retained  control  over  the  fund,  on  account  of  Wickliffe's 
claim.     It  may  be  that,  on  final  hearing,  the  fund  will  be  ad- 
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jadged  to  WickliflTe,  which  would  in  eflbot  defeat  the  attach- 
ment; or  it  may  be  that  Hanson,  before  final  hearing,  may  file 
an  answer,  as  he  certainly  has  a  right  to  do,  and  show  that 
the  debt  has  been  paid,  which  would  result  in  a  discharge  of 
the  attachment.  Whether  or  not  Hanson  will  be  prejudiced 
by  the  order  sustaining  the  attachment,  and,  if  prejudiced^  i|i 
what  manner  and  to  what  extent,  depends  upon  the  future 
action  of  the  court.. 
The  appeal  is  dismissed. 


CASB  16~PETITI0N  ORDIKART-^ANUART  S. 

Htttchings  yb,  Moore. 

APPXAL  FftOM  nm  DATim  OIBCVIT  OOVftT. 

1.  Whether  ooTenantf  are  te  be  treated  m  dependent  or  independent,  is  a  qneetioa 
•f  eonstraotion,  whioh  mast  be  determined  bj  the  intention  of  the  parttei  to  he  «•!- 

looted  from  the  whole  instmaent 

2.  Where  a  oontract  to.oonToj  land,  and  the  oontract  to  pay  therefor,  are  mntnnl 
•xeontory  agreements,  not  dependent  npon  each  other,  the  non-performanoe  of  tko 
one  eannot  bo  pleaded  in  bar  lo  an  aetion  bronght  for  the  breaeh  ol  the  other.  (1 
Bibb,  464.)  ^ 

8.  In  a  sale  of  a  tract  of  land  the  bond,  exeonted  to  the  pnrehaier,  recited  that  n 
oerfcain  sam  was  to  be  paid  on  the  1st  of  Maroh  next  after  the  date  of  the  writing, 
and  the  resldno  in  two  annaal  instaUnonfes,  for  which  the  p«Mhaeer  exeonted  kb 
Botes,  absolate  in  their  terms.  The  bond  stipalatod  that  posteaaion  waa  to  be  gkfmt 
on  a  named  day,  and  a  deed  to  be  made  with  general  warranty  "when  the  first  pay- 
ment is  made."  Bait  was  brought  upon  the  note  giren  for  the  last  instalment  of  the 
parehase  money,  the  first  payment  haying  been  made,  the  Tender  baring  fkiled  te 
make  the  deed.  ITeM,  That  the  contract  to  oonvoy  and  the  contract  to  paj  era  «is- 
tnal  executory  agreements,  not  dependent  upon  each  other.  The  failure  to  99mw9ff 
cannot  arail  as  a  iUJmu^  to  defeat  the  action- 

4.  A  defendant  is  net  required  to  dmwmituiU  his  answer  a  counter-elaim  wheiB4he 
Caota  as  presented  eonstitute  a  eauee  of  action  against  the  plaiaUff;  ariaing  out  ef  ike 
transaction  set  forth  in  the  petition,  Ao.,  "with  an  appropriate  prayer  for  rettef.*' 
But  it  must  contain  all  the  requiaitea  of  a  petition  founded  on  the  aame  caiue  ef 
Mtion. 

A.  0ale  ef  a  fwm  "ceBtaintng  MS  ttm,  mere  or  leaa/'  partienlnrly  daanribai  te 
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tl»  bond  for  »  ooBToyaaee,  for  iii«  ecMiticUnti^v  of  $6,400,  'Owing  ot  Iho  rate  of  fortj 
dollars  por  ooro/'  (m  the  bond  rocitei,)  kald  to  be  a  sale  by  the  aore,  and  not  in 
frose,  and  the  pnrohaier  liable  to  pay  for  a  surplne  of  eloTen  and  a  half  aores  con- 
tained in  the  traot — ^he  cannot  snrrender  the  snrp  lue  land  to  hii  Tender. 

0.  It  has  bMn  held  that  in  theeale  of  a  traot  of  a^nt  1S6  aorea,  a  deflcit  of  two 
aerea  waa  large  enough,  considering  the  price  of  the  land,  ($30  por  acre,)  to  entitle 
the  parohaaer  to  relief.    {Heed  m.    Quieenberry,   M$$.  opin.,    w%nt0r   term,    1849.) 

7.  A  defendant,  •aned  for  eomponsatton  for  snrplui  in  a  traot  of  land  pnrohaaad  of 
the  plaintiff  ^7  the  acre,  states  in  his  anaver  that  he  "has  not  enongh  knowledge  or 
information  to  oonstitnU  a  belief  whether  there  is  UK  Mres  of  surplus  land,  aboTO 
the  160  aores,  and  denies  that  he  is  indebted"  on  aoeonnt  of  said  surplus,  ke.  Held 
eqaivalant  to  a  denial  of  ''auy  knowledge  or  infomalion  thnteof  snfloient  to  form  n 
belief."    {Cwil  Code,  «m.  125.) 

Gbo.  H.  Ybaman,  for  appellant,  cited  2  BOb,  270  ;  4  Bibb,  81; 
1  Mar.,  193 ;  4  Mon,,  269 ;  2  Dana,  6,  258,  266. 
SwEBNET  and  Wall  and  Rat,  for  appellee. 

CHIEV  JUSTICE  DUVALL  DiUTSun  tmrn  opiviov  of  tsb  oovkt: 

Moore  sold  to  Hutchings,  by  executory  contract,  a  farm 
described  in  the  bond  as  '^containing  one  hundred  and  sixty 
acres,  more  or  less,  being  the  same  land  conveyed  to  me  by 
Peter  Funk  "  whose  conveyance  is  referred  to,  "to  ascertain 
more  particularly  the  metes  and  bounds  of  the  land."  "The 
consideration  is  six  thousand  four  hnndred  dollars,  being  at 
the  rate  of  forty  dollars  per  acre,"  of  which  $2,500  was  to  be 
paid  on  the  1st  March  next  after  the  date  of  the  writing,  and 
the  residue  in  two  annual  instalments,  for  which  Hutchings 
executed  his  notes.  It  was  further  stipulated  that  Moore  was 
to  give  possession  on  the  20th  March,  I860,  and  would  "make 
a  deed  with  clause  of  general  warranty  when  the  first  pay- 
ment is  made." 

The  action  was  brought  by  Moore  to  recover  on  the  note 
given  by  Hutchings  for  the  last  installment  of  the  purchase 
money,  and  also  to  recover  $460,  being  the  value  of  a  surplus 
of  11-^  acres,  at  $40  per  acre,  which  it  is  alleged  is  contained 
in  the  tract,  as  ascertained  by  survey,  a  plat  and  certificate  of 
which  wer«  iiled  with  the  petition. 

Hutchings  answered,  setting  up  th«  following  matters  of  de- 
fense: 

Ist.  That  although  he  had  made  the  first  payment  for  the 
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land,  the  plaintiflf  had  wholly  failed  to  make  him  a  deed,  as 
stipulated  in  the  bond,  and  could  not,  therefore,  recover  on  the 
note. 

2d.  That  the  sale  was  not  by  the  acre,  but  in  gross,  and, 
therefore,  he  ought  not  to  be  compelled  to  pay  for  the  alleged 
surplus. 

3d.  That  he  had  not  ''enough  knowledge  or  information  to 
constitute  a  belief,  whether  there  is  11^  acres  of  surplus 
land." 

4th.  That  if  there  should  be  any  such  surplus  he  tenders  the 
same  to  the  plaintiff,  and  offers  to  surrender  and  relinquish  all 
claim  thereto. 

To  this  answer  the  plaintiff  demurred,  the  demurrer  was 
sustained,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
for  both  the  sums  claimed,  to  reverse  which  the  defendant  has 
appealed. 

In  regard  to  the  Jlrst  ground  of  defense  relied  on  there  can 
be  no  difficulty.  The  contract  to  convey  the  land  and  the  con- 
tract to  pay  therefor,  are  mutual  executory  agreements,  not 
dependent  upon  each  other,  and  the  non-performance  of  the 
one  cannot  be  pleaded  in  bar  to  an  action  brought  for  the 
breach  of  the  other.  {McCampbeU,  SfC,  vs.  Miller,  1  Bibb,  454.) 
Whether  covenants  are  to  be  treateil  as  dependent  or  inde- 
pendent, is  a  question  of  construction,  which  must  be  deter- 
mined by  the  intention  of  the  parties,  to  be  collected  from  the 
whole  instrument,  and  th^re  is  nothing  in  this  case  to  author- 
ize the* conclusion  that  it  was  in  the  contemplation  of  either 
party  that  the  payment  of  the  last  two  instalments  of  the  pur- 
chase money,  for  which  separate  notes  were  given,  absolute 
in  their  terms,  was  to  depend  on  the  appellee's  compliance 
with  his  separate  obligation  to  convey  the  title  at  the  time 
fixed. 

It  is  to  be  remarked,  in  this  connection,  that  the  alleged 
breach,  by  the  appellee;  of  his  covenant  to  convey,  was  set  up 
merely  hs  matter  of  defense  to  the  action,  and  not  as  a  ground 
of  relief  by  way  of  counter-claim.  Indeed  he  asserts  no  claim 
founded  on  the  alleged  non-performance  of  the  appellee,  asks 
for  no  relief  in  consequence  of  it,  but  relies  on  it  for  no  other 


» Digitized  by  VjOOQIC 


WINTER  TERM,   1862.  113 

HatehiDgi  ts.  Moore. 

purpose,  and  ascribes  to  it  no  other  effect  than  that  of  defeating 
^he  recovery  sought  by  the  appellee.  It  has  been  decided 
by  this  court  that  a  defendant  is  not  required  to  denominate  his 
answer  a  counter-claim  when  the  facts  as  presented  constitute 
a  cause  of  action  against  the  plaintiff,  arising  out  of  the  trans- 
action set  forth  in  the  petition,  (Stc.,  ^^mth  an  appropriate  prayer 
for  rdiep'*  {Branaman  vs.  Perkins,  Mss,  opin.y  lb56.)  And  it  has 
also  been  decided*  in  several  oases,  that  a  counter-claim  is 
substantially  a  cross-action  by  the  defendant  against  the  plain- 
tiff, and  that  an  answer  setting  forth  a  caunter-daim  must  con- 
tain all  the  requisites  of  a  petition  founded  on  the  same  cause 
of  action.  (2  Met,,  340;  Mss.  apin.,  June^  1858.)  Une  of  the 
requisites  of  a  valid  petition,  as  defined  by  the  Code,  is  *'  a 
demand  of  the  relief  to  which  the  plaintiff  considers  himself 
entitled."  {Sec.  l\8j  sub-sec.  4.)  Of  course  we  would  not  be 
understood  as  intimating  that  this  provision  operates  to  restrict 
the  plaintiff  to  the  relief  demanded. 

The  court  below,  therefore,  did  not  err  in  deciding  that  the 
portion  of  the  answer  we  have  been  considering  was  insuffi- 
cient either  to  defeat  the  action,  or  as  a  valid  counter-claim. 

2.  That  this  was  a  sale,  not  m  gross,  but  by  the  acre,  is,  we 
think,  so  evident,  upon  the  face  of  the  bond,  that  an  argument 
to  render  the  point  more  clear  would  be  useless.  It  was  the 
intent  of  the  parties  to  sell,  on  the  one  hand,  and  to  pur- 
chase, on  the  other,  the  farm  of  the  appellee,  which  is  particu- 
larly described  in  the  bond,  and  which  was  supposed  to  con- 
tain 160  acres,  for  the  consideration  of  $6,400,  ''being  at  the 
rate  of  forty  dollars  per  acre."  These  latter  words  are  utterly 
without  meaning,  except  upon  the  hypothesis  that  the  parties 
intended  them  to  indicate  th^  character  of  the  sale,  and  to 
declare  in  terms  that  the  sale  was  by  the  acre,  and  not  by  t)ie 
tract. 

If  then,  as  alleged,  the  tract  contains  a  surplus  of  eleven 
and  a  half  acres,  worth,  at  the  stipulated  price  per  acre,  four 
bandred  and  sixty  dollars,  the  appellee  is  unquestionably  en- 
titled to  compensation  for  such  excess.  It  is  only  necessary  to 
add,  in  relation  to  the  fourth  ground  of  relief  set  up  in  the 
answer,  that  the  appellant's  offer  to  surrender  the  surplus  land 
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was  very  properly  rejected.  In  the  case  of  Reed  vs.  Quisen- 
beny,  {Mss.  opin,^  winter  term^  1849,)  it  was  decided  that,  in  the 
sale  of  a  tract  of  aboat  135  acres,  a  deficit  of  two  acres  was 
large  enough,  considering  the  price  of  the  land,  ($30  per  acre,) 
to  entitle  the  purchaser  to  relief. 

3.  We  are  of  opinion,  however,  that  the  allegations  of  the 
petition,  with  respect  to  the  quantity  of  the  surplus,  was  suf- 
ficiently contraverted  by  the  answer,  and  for  that  reason  the 
demurrer  should  not  have  been  sustained.  The  language  of 
the  defendant  on  this  point  is :  he  "has  not  enough  knowledge 
or  information  to  constitute  a  belief  whether  there  is  11^  acres 
of  surplus  land,  above  the  one  hundred  and  *  sixty  acres,  and 
denies  that  he  is  indebted"  on  account  of  said  surplus,  &c. 
This,  we  think,  is  equivalent,  upon  a  fair  interpretation  of  the 
language,  to  a  denial  of  "any  knowledge  or  information  there- 
of sufllicient  to  form  a  belief.**    {Cade,  sec.  125.) 

For  the  error  indicated  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 


0A8B  le— PBTITION  OBD  IN  ART— JANUARY  16. 

Barnes  vs.  Turner. 

UrriAL  FIOM  TBI  MOIQAV  OIMVIV  OOVftT. 

1.  Th«  —MHd  and  fourth  99ethnB  of  chapter  ^2  of  the  BnUed  3tatmt€9f{iii\t  GAWivOf) 
Meai*  to  the  loier  and  hli  oraditor  the  right  to  tne  for  money  or  property  loit  mt 
gMBiagi  for  Ave  yean.  Mid  the  exeliuiTe  right  to  do  to  for  iix^^moaths,  after  whiek 
tmj  other  penoB  May  me  for  its  reoorery  within  the  fire  yean;  the  one  ftnt  iviiig 
to  hare  the  pceferenoe. 

S.  If  the  loier  or  his  eroditor  snei,  the  reoorery  will  only  he  the  amovnt  loot,  aad 

ho  for  the  eole  heneflt  of  the  party  inlng.    If  another  inei,  the  reoorery  wUI  k« 

trohle  the  amovnt  loit  and  won,  one-half  to  the  nte  of  the  plaintiffj  the  other  to  tha 

eommonwealth. 

t.  Althongh  more  «h«i  aU  monthi  may  hare  olapMd,-the  loior  hai  tha  right  U 
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»4jiut  the  loif  hj  priTftte  amBgement  with  the  wintter.  If  no  ether  perton  hai  eom- 
Meaee4  luit.    If  the  traiiMotion  be  made  in  geod  fftith  by  both  putUf ,  and  free 
from  any  deviee  to  erade  the  itatnte,  both  the  winner  and  loser  shonld  be  pre- 
teeted. 
i.  The  id  Me.  e/  art.  SS,  chtip.  28,  JUtvUtd  Staimi«9,  (1  iS!r«mleii*,  400,)  does  not 

app]  J  to  the  eaie  nipro. 

Simpson  &  Scott,  for  appellant,  cited  Revised  Statutes^  chap. 
42,  9ec9,  2  and  4 ;  76.,  chap.  28,  art.  22,  sec.  2. 

JUDGB  WILLIAMS  dbliybbb*  mi  oniriov  or  tbb  oovan 

Barnes  aaed  Turner  to  recover  $1,600,  which  he  alleges 
Turner  had  won  of  Cox  at  cards,  within  the  last  five  years, 
and  more  than  six  months  previous. 

Turner  denied  having  so  won  more  than  six  or  seven  hun- 
dred dollars ;  also  set  up  as  a  defense  that,  recognizing  Cox's 
right  to  recover,  that  he  and  Cox,  before  the  bringing  of  the 
suit,  had  settled  the  matter,  and  he  had  paid  Cox  the  full 
ararunt  won  ;  that  this  arrangement  was  made  in  good  faith, 
with  no  design  to  evade  the  laws  against  gaming. 

Cox  was  th^  only  witness.  Without  setting  out  his  evidence, 
we  say  it  tended  to  prove  that  Cox,  being  in  low  pecuniary 
circumstances,  whilst  Turner  was  independent,  believirig  the 
money  could  be  recovered,  Turner  proposed  a  settlement,  pre- 
ferring that  Cox,  rather  than  any  one  else,  should  have  it. 
The  parties  did  settle,  and  Turner  executed  his  note  to  Cox 
for  eight  hundred  dollars,  which  he  partly  paid  to  Cox  and  his 
creditors  before  the  bringing  of  this  suit,  and  the  remainder 
afterward,  but  before  the  trial.  Thus  this  covered  the  full 
amount  of  what  had  been  so  won  of  him  during  the  last  five 
years,  and  some  of  previous  date.  That  he.  Cox,  did  not  know 
any  one  intended  bringing  suit;  Turner  said  some  person  had 
been  writing  to  Maysville  about  his  having  won  money  from 
witness.  That  this  settlement  was  m^de  in  good  faith,  and 
not  to  evade  the  statute  against  gaming.  , 

After  this  evidence  was  through,  the  plaintiflT  asked  the  court 
to  instruct  the  jury  :  "If  the  jury  believe  from  the  evidence 
that,  after  Cox  and  Turner  had  played,  and  Cox  and  Turner 
had  a  reckoning  as  to  the  amount  that  Turner  had  won,  and  it 
was  agreed  to  be  about  $800,  that  T,  had  won  and  received 
of  C,  and  that  T.  agreed  to  pay  back  to  C,  the  $800-<T-and 
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executed  his  note  for  $800 — the  law  is  for  plaintifi  twice 
the  amount  of  said  sum  of  $800;  provided  they  believe 
that  $800  was  the  sum  received  by  T.,  from  C,  or  so 
of  any  greater  or  less  sum ;  and,  provided  further,  they  be- 
lieve that  said  reckoning  took  place  after  the  expiration 
of  six  months  from  the  winning  and  receipt  of  the  money 
by  T," 

The  court  refused  this,  and  instructed  :  "If  the  jury  believe 
from  the  evidence  that  the  defendant,  within  five  years  before 
the  action  was  begun,  at  a  game  or  games  of  cards,  won  and 
received  from  N.  W.  Cox  money  or  property  of  the  value  of 
five  dollars  or  upwards,  within  the  space  of  twenty-four  hours, 
the  law  is  for  the  plaintiflT,  and  the  jury  must  so  find  for  him 
three  times  the  value  of  the  money  or  property  they  believe, 
from  the  evidence,  the  defendant  so  won  and  received  of  him 
within  five  years  before  the  action  was  begun.  Unless  the 
jury  should  believe,  from  the  evidence,  that  the  defendant,  in 
good  faith  and  not  to  evade  the  gaming  laws,  recognized  the 
right  of  the  loser  to  be  restored  to  the  value  of  the  thing  by 
him  so  won,  and  the  loser  recognizing  his  right  to  recover  and 
receive  it  back,  dona^y^itf  made  a  settlement  of  it.  and  the  de- 
fendant executed  to  the  loser  his  note  for  the  full  amount  so 
won  and  received ;  and  the  loser,  recognizing  his  right  to  re- 
cover and  receive  it,  did  receive  it  in  full  of  the  same,  and  it 
was  in  full,  which  has  been  since,  in  good  faith,  and  not  to 
evade  the  gaming  laws,  paid,  a  part  before  the  suit  was  begun 
and  a  part  since,  then  the  law  is  /or  defendant,  and  the  jury 
must  find  for  him.  But,  if  they  believe,  from  the  evidence,  the 
settlement  and  payment,,  between  Turner  and  Cox,  was  not 
bonafide  made,  but  was  merely  a  device  to  evade  the  gaming 
laws,  then  the  law  is  for  the  plaintiff,  and  the  jury  must  find 
for  him." 

The  jury  returned  a  verdict  for  the  defendant.  PlaintiflT 
moved  for  a  new  trial,  which  was  overruled,  and  the  plaintiflT 
appealed. 

By  the  second  section  of  our  statute  against  gaming  the 
loser,  or  any  of  his  creditors,  may  recover  back  money  or  prop- 
erty lost  at  cards  within  five  years. 
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By  the  fourth  section,  if  the  loser,  or  his  creditors,  do  not 
sae  within  six  months,  any  other  person  may  sue  the  winner, 
and  recover  treble  the  amount  lost,  if  the  suit  is  brought  with- 
in five  years.  One- half  so  recovered  shall  be  for  the  person 
so  suing,  the  other  for  the  commonwealth.  The  loser,  creditor, 
or  other  person  first  suing,  after  the  six  months,  to  have  the 
preference.     (1  Stanton^s  Revised  StatuteSy  page  bQl''2S.) 

This  statute,  when  correctly  analyzed,  secures  to  the  loser 
and  hie  creditor  the  right  to  sue  for  the  lost  money  or  property 
for  five  years,  and  the  exclusive  right  to  do  so  for  six  months* 
after  which  any  other  person  may  sue  for  its  recovery,  the  one 
first  suing  to  have  the  preference;  with  this  difl^erence,  how- 
ever, that,  if  the  loser  or  his  creditor  sues,  the  recovery  will 
only  be  the  amount  lost,  and  for  the  sole  benefit  of  the  loseror 
his  creditor,  whichever  may  bring  the  suit, — if  any  other  person 
sues,  the  recovery  will  be  treble  the  amount  lost  and  won,  one 
half  to  the  use  of  the  plaintiff*,  the  other  to  the  common- 
wealth. 

Cox,  still  having  the  right  to  sue  for  five  years,  if  no  other 
person  had  commenced  suit,  he  had  the  right  to  acyust  the  mat- 
ter by  private  arrangement,  provided  he  did  this  in  good  faith 
to  get  back  what  he  had  lost,  and  not  as  a  device  to  evade  the 
statute.  As  the  recovery  would  enure  to  his  benefit  on  any 
suit  he  might  bring,  he  violated  no  law,  nor  public  policy,  by 
a  recovery  of  his  rights  without  suit;  and,  if  the  transaction 
was  made  in  good  faith  by  both  parti rs,  and  free  from  any 
device  to  evade  the  law,  both  the  winner  and  loser  should  be 
protected. 

There  is  nothing  in  the  second  section,  twenty-second  arti- 
cle, (1  Stan.y  Rev.  Stat.,  page  406,)  which  changes,  or  in  any 
manner  modifies,  the  rights  of  these  parties,  or  alters  the  first 
recited  statute. 

There  was  no  error  in  giving  or  refusing  instructions,  nor  in 
the  finding  of  the  jury.      Wherefore   the  judgment    is  qf- 

HTTMa. 
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Danoan  ts.  Wickliffi. 
CABS  17->PBT1TI0N  OBDINAKT--JANUA&T  17. 

Duncan  vs.  Wickliffe. 

ArriAL  FEOM  TBB  MVHLIRBVBa  OlftCVIT  GOVftT. 

1.  The  filing  of  an  ailidftTit  bj  the  defendaat  oontrorertiDg  the  gfonnd  «)>o» 
which  mn  attachment  iiaued,  and  praying  for  a  diseharge  thereof,  is  an  appearanoe 
to  the  aotion.  The  at ttchment  aathoriied  bj  9€eti^  221  of  the  Civil  Code  it  a  pro- 
Tisional  remedy  in  a  personal  aotion.  It  is  not  diitinot  and  oannot  be  separated 
from  the  aotion.     They  oonstitnte  but  one  prooeeding. 

2.  In  aeetion  289  of  ike  OioU  Cedm,  which  declares  that  the  atftdarit  of  the  plain - 
liir  upon  whi6h  the  attachment  is  issned,  and  the  afldavit  of  the  defendant  eontro- 
▼erting  that  of  the  plaintiiT,  shall  be  regarded  as  the  pleadings  in  the  attachment^ 
the  words,  '*and  have  no  other  effect,"  were  introdaoed  oMrely  for  the  purpose  of  pre- 
Tonting  the  affidavits  from  being  regarded  as  CTidenoe. 

S.  Where  no  motion  was  made  in  the  court  below  to  correct  a  elerioal  misprision. 
It  cannot  be  complained  of  in  the  eonrt  of  appeals. 

JosBPH    RicKETTS  and  B.  E.   PrrrMAW,  for  appellant,    cited 
Civil  Code,  sec.  289. 
'  C.  Eaves,  for  appellee. 

JUDGE  BULLITT  DiLiTsaiD  thi  opikiov  of  tbi  oovkt: 

Wickiiffe  sued  Duncan,  by  an  ordinary  petition,  filed  March 
27,  1862,  to  recover  the  amount  of  a  note  executed  by  Duncan 
to  Wickliflfe  ;  and  upon  an  affidavit  that  Duncan  was  a  non- 
resident obtained  an  attachment  of  bis  property.  At  the  en- 
suing term  of  the  court,  and  after  the  lapse  of  more  than  20 
days  trom  the  filing  of  the  petition,  Duncan  filed  an  afiidavit, 
in  which  he  denied  that  he  was  a  non-resident,  and  prayed  for 
adi9charge  of  the  attachment.  Afterward,  at  the  same  term, 
no  answer  to  the  petition  having  been  filed  by  Duncan,  and 
process  not  having  been  served,  a  personal  judgment  was  ren- 
dered against  him  for  the  amount  of  the  note,  from  which  he 
appealed. 

The  only  question  is,  whether  or  not, the  filing  of  the  affi- 
davit, to  procure  a  discharge  of  the  attachment,  was  an  ap- 
pearance to  the  action. 

The  attachment  authorized  by  section  221  of  ilie  Code  is  not 
merely  a  proceeding  in  rem,  like  that  authorized  by  the  act  of 
1837,  (8  S.  i.,  12,)  and  by  the  act  of  1838,  (3  S.  L.,  116.)    The 
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attachment  aathorized  by  said  section  is  a  provisional  remedy 
in  a  personal  action.  It  is  not  distinct,  and  cannot  be  separ* 
ated  from  the  action.  If  the  petition  shows  no  cause  of  action, 
or  if  the  cause  of  action  which  it  states  is  successfully  contro- 
verted, the  attachment  must  be  discharged.  It  may.  there* 
fore,  be  assumed  that  a  defendant  desiring  to  controvert  an 
attachment  will  present  his  defense  to  the  action,  if  he  has 
any.  itis  motion  to  discharge  the  attachment,  without  pre- 
senting a  defense  lo  the  action,  authorizes  the  inference  that 
he  has  no  defense  to  the  action. 

Section  289  of  the  Code  declares  that  the  affidavit  of  the  piain- 
Uflf,  upon  which  the  attachment  is  issued,  and  the  affidavit  of 
the  defendant,  controverting  that  of  the  plaintiff,  ''shall  be  re- 
garded as  the  pleadings  in  the  attachment,  and  have  no  other 
efect"  It  is  believed  that  the  words  which  we  have  italicized 
were  introduced  merely  for  the  purpose  of  preventing  the  affi- 
davits from  being  regarded  as  evidence. 

Section  450  declares  that  ''no  personal  judgment  shall  be 
rendered  against  a  defendant  constructively  summoned,  or 
summoned  out  of  this  State,  as  provided  in  section  86,  and 
who  has  not  appeared  in  the  action;"  from  \(rhich  it  is  evident 
that  the  framers  of  the  Code  contemplated  that  a  personal 
judgment  might  be  rendered  against  a  defendant  constructive- 
ly summoned,  if  he  appeared  in  the  action. 

Section  761  declares  that,  "in  an  action  where  an  attach- 
ment has  been  granted,  the  execution  by  of  for  the  defendant 
of  a  bond  whereby  the  attachment  is  discharged,  or  the  pos- 
session of  the  attached  property  is  obtained  or  retained  by  him, 
shall  be  an  appearance  of  such  defendant  in  the  action."  We 
perceive  no  reason  for  making  the  execution  of  such  a  bond 
an  appearance  to  the  action,  which  does  not  equally  apply  to 
the  filing  of  an  affidavit  controverting  the  attachment.  The 
execution  of  the  bond,  being  an  act  in  pais,  would  not  have 
been  an  appearance  to  the  action,  if  it  had  not  been  so  de- 
clared by  the  statute.  The  fact  that  it  was  so  declared  shows 
that  the  framers  of  the  Code  regarded  the  action  and  the  at- 
tachment as  constituting  but  one  proceeding.  And,  in  accord- 
ance with  this  view,  it  has  been  decided  by  this  court,  that  an 
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attachment  may  idaue  upon  the  statement  of  the  proper  facta 
in  the  petition,  if  aworn  to,  and  that  in  such  case  a  separate 
affidavit  is  unnecessary;  {Scott  vs.  Doneght^,  17  B,  Man.^  321;) 
and  that  where  an  attachment  has  been  issued  upon  a  separ- 
ate affidavit  of  the  plaintifT,  \i  may  be  controverted  by  the  an- 
swer of  the  defendant,  without  a  separate  affidavit;  (Talbot  vs. 
Pierce,  14  B.  Man,,  195;)  and,  finally,  that  an  appeal  to  this 
court,  by  a  defendant  constructively  summoned,  from  a  judg- 
ment sustaining  an  attachment,  is  an  appearance  to  the  action, 
which,  upon  the  return  of  the  cause,  would  authorize  a  per- 
sonal judgment  against  him,  unless  he  make  a  defense  to  the 
action  by  answer  or  demurrer.  An  appeal  from  a  judgment 
sustaining  an  attachment,  being  an  appearance  to  the  action, 
it  seems  to  follow,  necessarily,  that  a  motion  to  discharge  the 
attachment,  or  the  filing  of  an  affidavit  controverting  the  at- 
tachment, is  entitled  to  the  same  effect. 

There  is  perhaps  no  just  foundation  for  the  apprehension  ex- 
pressed by  counsel  that,  if  a  defendant  cannot  resist  a  wrong- 
ful attachment,  without  subjecting  his  person  to  the  jurisdic- 
tion of  the  court,  parties  may  frequently  obtain  wrongful  at- 
tachments for  the  purpose  of  giving  to  the  court  personal  juris 
diction  over  the  defendant;  because  a  person  cannot  act  thus 
without  rendering  himself  liable  for  damages. 

Whether  or  not  a  defense  by  a  defendant  constructively  sum- 
moned, acting  through  an  attorney  appointed  by  the  court, 
under  section  440  of  the  Code,  would  be  an  appearance  to  the 
action,  is  a  question  not  now  before  us,  and  upon  which  we 
express  no  opinion 

Duncan  did  not  ask  for  a  continuance,  nor  for  time  to  pre- 
sent an  answer,  nor  object  to  the  rendition  of  the  judgment. 
Consequently,  we  need  not  decide  whether  or  not  the  rendition 
of  the  judgment,  at  the  same  term  at  which  he  appeared,  was 
erroneous;  because,  if  erroneous,  it  was  a  clerical  misprision, 
{Code^seetion  578,)  and  cannot  be  complained  of  here,  as  no 
motion  was  made  to  correct  it  in  the  court  below.  (Code,  sec, 
580.) 

The  judgment  is  affirmed. 
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CASE  18— PBTITIOK  ORDINARY— JANUARY  17. 

Caldwell,  Hunter  &  Co.  ys.  Dawson. 

APriAL  WMOU  THl  BABDZN  OIBCVXT  COUST. 

1.  Id  a  aontraot  in  writing 'for  the  dellTery  of  a  specified  quantity  of  oharooal,  at 
a  fixed  prioe,  if  the  purchaiMr  receive  more  than  he  is  entitled  to,  he  must  pay  for 
the  ezoess  what  it  i»  worth,  whether  he  had  knowledge  of  it  or  not. 

2.  In  a  suit  upon  such  contraoti  to  entitle  the  plaintiff  to  reooTer  for  the  exeetiy 
the  petition  should  allege  the  value  thereof. 

3.  Congress  has  not  passed  a  law  to  fix  the  standard  of  weights  and  measures  as  it 
is  anthoriied  to  do  by  the  ConstHntion.  The  laws  of  the  State  mnst,  therefore > 
govern  the  subject.  See  acts  of  the  General  Assembly  adopting  the  standards  fur- 
nished by  the  Secretary  of  the  Treasury  under  a  resolution  of  Congress.  {Act  ^f 
1839,  3  SiaX.  Law,  583;  Ret,  Stat.,  ehap.  105,  aee.  1.) 

4.  Aosording  to  the  standard  tupra,  a  bushel  is  a  measure  containing  77.8274 
pounds  avoirdupois  of  distilled  water  at  the  temperature  of  the  maximum  density  o| 
water  »nd  barometer  30  inches  at  62  dg.  Fahrenheit.  (Homon't  Cyclopedia  of  dun' 
m«rce,  page  1943.)  This  is  the  same  as  the  Winchester  bushel,  and  contains  2150.42 
embio  Inehes. 

5.  Where  a  contract  for  the  sale  of  charcoal,  by  the  bushel,  designated  the  place  at 
which  it  was  to  be  made,  which  the  seller  was  to  deliver  at  the  furnace  of  the  pnr> 
chaser,  the  place  of  measurement  is  at  the  place  of  delivery;  and  the  delivery  being 
by  wagon  the  mode  of  ascertaining  the  quantity  shoald  be  by  ganging  the  eontenta 
of  the  wagon  at  the  place  of  delivery,  unless  another  mode  was  provided  by  contract^ 
or  established  by  usage. 

6.  There  is  a  strong  and  increasing  disinclination  of  the  courts  to  allow  the  general  . 
laws  of  the  oonntry  to  be  varied  by  proof  of  local  usages.    Such  an  usage  is  binding 
only  on  the  ground  that  the  party,  sought  to  be  charged,  contracted  with  reference  to 
it.     It  must  appear  that  he  had  actual  knowledge  of  it,  or  the  evidence  must  be  such 
as  to  clearly  authorise  the  presumption  that  he  had  knowledge  of  it. 

7.  To  make  such  a  custom  admissible  it  must  be  of  such  age,  such  uniformity  of 
observance,  sueh  certainty  and  fixedness  of  character,  and  of  such  notoriety,  that  a  jurj 
would  feelelear  in  saying  that  it  was  known  to  the  party  sought  to  be  affected  by  it. 
(1  Met.,  562.) 

8.  The  fact  that  one  party  had  knowledge  of  the  usage,  and  snppoaed  it  would 
enter  into  the  contract,  is  not  snfiioient,  nof  ean  it  enter  into  the  contract,  though 
both  parties  had  knowledge  of  it,  if  it  appears  they  did  net  contract  with  reference 
to  it. 

John  K.  Newman,  for  appellants,  cited  New  Americqji^C^^clo- 
pediuy  title ''Buskel'^^  Tomlin^s  Law  Dictumary,  title  '*pushel^  or 
Measure,  or  Weight;'  2  Stat.  Latv,  1535;  1  Met.  K.ybfk;  6  Dana^ 
608;  Chitty's  Pleading,  219. 

Chas.  6.  WiNTURSMiTB,  for  appellee,  cited  sec.  I  act  of  1798;  2 
Stal  Law,  Ky.,  page  1535.  ;  * 
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JUDGB  BULLITT  dblitiesd  thi  opivioh  or  tec  couet: 

Dawson  made  two  contracts  with  the  appellants,  one  in 
March,  1651,  the  other  in  January,  1852,  by  each  of  which  he 
agreed  to  deliver  to  them,  at  the  Crooked  Creek  Farnace,  in 
Bullitt  county,  50,000  bushels  of  good  charcoal,  for  which  they 
ai^eed  to  pay  him  3^  cents  per  bushel.  Dawson  sued  upon 
said  contracts,  alleging  that  he  had  delivered  69,576  bushels 
under  the  first,  and  56,867  bushels  under  the  second  contract ; 
and  that  the  appellants  had  not  paid  him  therefor,  but  owed 
him  a  balance  of  $800  over  and  above  what  he  had  received 
from  them  under  said  contracts^  for  which  he  asked  judgment. 
A  demurrer  to  the  petion  having  been  overruled,  the  appel- 
lants'filed  an  answer  and  counter-claim  and  an  amended  an- 
swer, in  which  they  denied  that  Dawson  had  delivered  the 
quantity  of  coal  alleged  by  him,  and  stated  that  they  had  no 
knowledge  nor  information  to  form  A  belief  as  to  the  quantity 
he  had  delivered;  and  alleged  that  they  had  paid  him,  in 
money  and  merchandise,  $3,522.46,  which  more  than  paid  him 
for  all  coal  delivered  under  said  contracts;  and  asked  for  a 
judgment  against  him  for  such  sum  as  might  be  found  in  their 
favor  upon  trial.  Dawson  filed  a  reply,  admitting  that  he  had 
received  pay  for  all  the  coal  set  forth  in  the  petition  except  the 
amount  of  $800,  which  was.  In  effect,  an  admission  that  he 
had  received  more  than  the  appellants  alleged.  Dawson  ob- 
tained a  verdict  and  judgment  for  $786.69,  from  which  judg- 
ment this  appeal  was  taken. 

Upon  the  trial  the  defendants  asked  for  an  instruction,  ''that 
the  plaintiflT  cannot  recover  in  this  action  for  more  than  100,- 
000  bushels  of  charcoal,  that  being  the  amount  specified  in 
the  two  written  contracts  sued  on;"  and  for  another  instruc- 
tion, that  "the  plaintiff  cannot  recover  in  this  case  for  more 
than  100,000  bushels,  unless  the  defendants  had  knowledge  of 
the  delivery  of  the  excess,  and  in  such  knowledge  received 
the  same,"  both  of  which  were  refused.  In  our  opinion,  if  the 
defendants  received  more  coal  than  they  were  entitled  to,  they 
should  pay' what  it  was  worth,  whether  they  had  knowledge  of 
the  exceed  or  not.  But  the  petition  laid  no  foundation  for 
such  recovery.  It 'declared  upon  the  contracts,  which  entitled 
the  plaintiff  to  only  $V;^00,  as  pay  for    100,000  bushels,  and 
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contained  no  allegation  as  to  the  value  of  the  coal,  and  the 
reply  admits  that  the  plaintiff  had  been,  paid  for  the  100,000 
bashels.  The  plaintiff  should  have  been  allowed  to  amend 
hia  petition,  but  upon  the  pleadings  as  they  stand  he  was  not 
entitled  to  recover. 

As  the  plaintiff  will  probably  amend  his  petition  upon  the 
return  of  the  cause,  it  is  proper  to  notice  other  questions  aris- 
ing  upon  the  record.  Upon  the  trial  the  principal  question 
was  how  much  charcoal  had  been  delivered.  The  defendants 
filed  a  statement  showing  the  number  of  wagon  loads  received. 
The  difficulty  was  to  determine  how  many  bushels  the  wagon 
contained. 

Congress  has  nnt  passed  any  law  to  fix  the  sti^ndard  of 
weights  and  measures,  as  it  is  authorized  to  do  by  the  Consti- 
tution. The  laws  of  this  State,  therefore,  govern  the  subject. 
But  Profe;«sor  Hassler,  who  was  employed  for  that  purpose  by 
the  Secretary  of  the  Treasury,  under  a  resolution  of  the  Sen- 
ate, adopted  May  20,  1830,  prepared  standards  of  weights  and 
measures,  for  the  use  of  the  custom  houses;  and  by  a  joint 
resolution  of  Congress,  adopted  June  14,  lod6,  the  Secretary 
of  the  Treasury  was  directed  to  furnish  acpmplete  set  of  those 
weights  and  measures  to  the  Governor  of  each  State,  ''to  the 
end  that  a  uniform  standard  of  weights  and  measures  may  be 
established  throughout  the  United  States."  These  standards 
were  adopted  by  the  Legislature  of  Kentucky,  by  an  act  passed 
in  1839,  (3  S.  L.,  683,)  and  by  chap.  106,  sec.  1,  of  the  Revised 
Statutes^  which  declares  that  *'the  weights,  measures  and  bal- 
ances received  from  the  government  of  the  United  States,  now 
in  the  custody  of  the  Secretary  of  State,  shall  continue  in  the 
custody  of  that  officer,  and  shall  be  the  standard  of  weights 
and  measures  in  this  State."  According  to  this  standard,  a 
bushel  is  a  measure  containing  77.6274  pounds  avoirdupois  of 
distilled  water  at  the  temperature  of  the  maximum  density 
of  water  and  barometer  30  inches  at  62  dg.  Fahrenheit.  {Ho- 
man^s  Cyclopedia  of  Commerce^  page  1043.)  This,  as  is  stated  in 
Professor  Alexander's  ''universal  dictionary  of  weights  and 
measures,"  is  the  same  as  the  Winchester  bushel,  and  contains 
2160.42  cubic  inches. 

The  contracts  between  the  parties  designated  the  place   at 
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which  the  charcoal  was  to  be  made,  and  bound  Dawson  to 
deliver  it  at  the  furnace  of  the  appellants.  There  was  evi- 
dence that  the  hauling  of  it  caused  it  to  settle,  so  that  at  the 
latter  place  it  occupied  only  four-filths  of  the  space  which  It 
filled  at  the  former.  Our  opinion  is  that  the  appellants  were 
entitled  to  100,000  bu:?hels,  by  level  measure,  at  the  place  of 
delivery.  Upon  this  point  the  counsel  for  the  parties  agree, 
but  they  differ  as  to  the  number  of  such  bushels  that  were  de- 
livered. The  appellants  filed  a  statement,  the  correctness  of 
which  was  conceded,  showing  the  number  of  wagon  loads  they 
had  received.  The  dispute  ].■<  as  to  the  number  of  busheU  con- 
tained in  the  wagon,  and  as  to  the  mode  of  ascertaining  the 
same,  the  appellants  insisting  upon  gauging  the  contents  of  the 
wagon  at  the  furnace,  the  appellee  ini^isting  upon  what  the 
witnesses  call  **dust-measure."  A  bushel,  according  to  "dust- 
measure,"  [a  composed  of  a  half  bushel  heaped  and  a  half 
bushel  filled  to  the  level,  ^it  the  pit  where  the  coal  is  made, 
coal  dust  being  used  because  the  measurement  can  be  made 
more  accurately  with  it  than  with  lumps  of  coal. 

Several  witnesses  testified  that  "dust-measure"  at  the  pit 
would  produce  the  same  result  as  gauging  the  contents  of  the 
wagon  at  the  place  of  delivery.  One  witness,  Pittman,  testi- 
fied that  he  had  ascertained  the  contents  of  the  wagon  by 
"dust- measure"  at  the  pit,  and  the  verdict  of  the  jury  appears 
to  have  been  based  upon  his  estimate.  The  evidence  of  Gun- 
ter  and  several  other  witnesses,  who  gauged  the  wagon,  con- 
duced to  prove  that  it  contained  less  than  Pittman  asserted. 
It  is  evident  that  Pittman  made  a  mistake  in  measuring  the 
coal-dust  which  the  wagon  contained;  or  that  Gunter  and  sev- 
eral other  witnesses  made  a  mistake  in  measuring  the  wagon; 
or  that  Whitman  and  three  other  witnesses  made  a  mistake  in 
supposing  that  the  two  modes  of  measuring  would  produce 
the  same  result. 

In  our  opinion,  the  appellants  were  entitled  to  insist  upon 
the  latter  mode  of  measurement,  unless  they  agreed  to  the 
former  mode,  or  unlesslhe  adoption  of  that  mode  was  estab- 
lished by  usage. 

There  was  no   evidence   of  such  an  agreement.     On    the 
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€oiiU*ary>  Whitman  testified  that,  when  the  first  contract  was 
made  nothing  was  said  aboat  the  mode  of  measuring;  anc^ 
that  before  the  making  of  the  second  contract  be.  an  a^ent  of 
the  appellants,  told  Dawson  that  they  would  insist  on  gauge 
measure.  The  fourth  instruction  for  the  plaintiff  was  erro- 
neous, because  it  assumed  that  there  was  evidence  conducing 
to  prove  that  ''dust  measure"  was  "the  mode  of  measuring 
coal  understood  by  the  parties  in  making  the  contract.'' 

There    was    evidence    conducing    to    prove,    that    during   v 
eight  or  ten  years  before  the  appellants  purchased  the  furnace, 
its  previous  owners  usually  purchased   charcoal   according  to 
"dust  measure."     But  Whitman  proved  that  the  appellants  re- 
jected that  mode  and  adopted  gauge  measure,  and  there   was 
no  contradictory  evidence  upon  that   subject,   nor   was  there 
any  proof,  except  the  evidence  of  the  former  usage,   that  the 
appellants,  when  they  made  the  first   contract  with   iJawson, 
had  any  knowledge  of  that  usage,  or  any    reason    to    believe 
that  Dawson  contracted  with  reference  to   it;  whili^t  Whitman 
proved,  that,  before  the  making  of  the  second  contract,    Daw- 
son was  informed  that  the   appellants'  would  insist  on  gauge 
measure.     The  general  current  of  recent  decisions  t^hows  a 
strong  and  increasing  disinclination  of  the  courts  to  allow  the 
general  laws  of  the  country  to   be   varied   by    proof  of  local 
usages. f  Such  an  usage  is  binding  only  on  the  ground  that  the 
party,  sought  to  be  charged,  contracted    with  reference   to    it. 
Hence  it  must  appear  that  he  had  actual  knowledge  of  it,   oi* 
the  evidence  must  be  such  as  to  clearly  authorize  the  presump- 
tion that  he  had  knowledge  of  it,  otherwise  it  cannot   be  sup- 
posed that  he  contracted    with   reference  to  it.     The  general 
doctrine  on  this  subject  was  thus  stated  in  a  recent  case;     "To 
make  such  a  custom  admissible  it  must  be   of  such  age,   such 
uniformity  of  observance,  such  certainty  and  fixedness  of  char- 
acter, and  of  such  notoriety,  that  a  jury    would    feel  clear  in 
saying  that  it  was  known  to  the  party  sought  to  be  affected  by 
it.     {Huston,  ^  vs.  Peters,  4^.,  1  Met,  K,  R.,  562.)     The   fact 
that  one  parly  had  knowledge  of  the  usage,    and  supposed   it 
would  enter  into  the  contract,  is  not  sufficient,  nor  can  it  enter 
into  the  contract,  though  both  parties  had  knowledge  of  it,  if  it 
appears  that  they  did  not  contract  with  reference  to    it.     The 
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first  instruction  for  the  plaintiff  was  erroneous:  Idt.  Because 
it  did  pot  discriminate  between  the  first  and  second  contracts. 
There  was  clearly  no  evidence  authorizing  the  jury  to  find 
that  the  alleged  usage  entered  into  the  second  contract.  2d« 
Because  the  jury  were  told  that  **the  usual  mode  of  measuring 
coal  at  the  Crooked  Creek  Furnace,  at  the  time  of  the  contract," 
was  the  proper  mode.  There  was,  we  believe,  no  evideiice  as 
to  what  was  the  usual  mode  of  measuring  coal  at  that  fur- 
nace at  the  time  of  the  first  contract.  The  plaintifi^s  evidence 
as  to  the  usage  related  to  the  previous  time,  during  which 
Baker  and  Quirey  and  Tyler  owned  the  furnace.  The  instrnc* 
tion,  in  effect,  assumed  that  the  former  usage  continued  to 
exist,  and  was  binding  on  the  appellants,  though  they  may  not 
have  contracted  with  reference  to  it,  and  may  not  have  had 
any  knowledge  of  it,  actual  or  implied. 

It  is  argued  by  appellants'  counsel,  that  the  court  should  not 
have  permitted  the  jury  to  consider  the  evidence  of  the  usage 
during  the  proprietorship  of  Baker  and  Quirey  and  Tyler,  even 
with  reference  to  the  first  contract,  because,  as  is  averted,  the 
appellants  during  that  time  were  strangers,  residing  at  a  dis- 
tance from  the  Crooked  Creek  Furnace,  and  consequently 
could  not  rationally  be  presumed  to  have  had  any  knowledge 
of  the  usage.  We  need  not  express  an  opinion  upon  this 
point,  because  no  motion  was  made  to  exclude  the  evidencei 
and  it  was  not  proved  that  the  appellants,  during  the  time  re- 
ferred to,  were  strangers,  residing  at  a  distance.  It  seems  un- 
necessary to  notice  the  other  questions  argued  by  counsel. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial  and  other  proceedings,  not  inconsistent  with  this  opin- 
ion. 


Digitized  by  VjOOQIC 


WINTER  TERM,    1862.  127 

TajlorWf.  Monn. 
0A8B  1»>.?BTITI0N  ORDINABT-^JANUABT  S8. 

Tajlor  va  Moran. 

APPBAL  PSOM  THS  MA80H  OJBOUIT  OOVBT. 

1.  S^oHotu  111  to  lU,  {nefiMtvtf,  of  CJU  ^'W^  Obcit,  whiob  relate  to  the  Joinder  of 
Mtions,  refer  to  eaaseB  of  aetion  exiBting  at  the  time  of  the  eommenoemeikt  of  the 
•ait,  and  not  to  snoh  ae  ariie  subeeqaentlj. 

5.  Swiiiont  159  to  162,  inelutive,  of  tht  Cfivil  Cod;  relating  to  amendmenta,  an- 
thorite  tneh  ai  relate  to  the  ease  aetually  in  court,  and  not  Bnoh  ai  oonttitnte  an  en- 
tirelj  new  and  distinct  ease.  The  facta  alleged  must  be  ''material  to  the  eaM," 
which  serreto  explain  or  perfect  the  oanse  of  action  originally  stated,  and  not  snoh 
labseqnently  occnrring  facts  as  form  a  separate  gronnd  of  action,  having  no  connec- 
tion with  the  original  cause  of  action,  and  not  necessary  to  enable  the  party  to  re- 
eorer  on  it. 

3.  Slanderous  words,  of  similar  import  with  those  declared  on,  spoken  after  the 
oommencement  of  the  action,  cannot  be  relied  upon  in  snoh  action  either  as  a  dis- 
tinct gronnd  of  recorery,  or  to  show  that  the  words  charged  had  been  spoken,  or  to 
enhance  the  damages  to  which  the  plaintiff  may  be  entitled  on  the  original  cause  of 
action,  hut  simply  and  merely  to  show  the  intent  with  which  the  words  charged  were 
spoken,  and,  when  giTon  in  oTidence,  the  court  should  give  such  caniionary  direc- 
tions to  the  Jury  as  to  restrict  their  effect  upon  the  Tordict  within  the  legitimate  pur- 
pose of  their  admission. 

4.  In  an  acUon  of  slander,  words  spoken  pending  the  action,  and  set  up  in  an 
amended  petition,  were  admitted  in  evidence  without  objection  or  any  admonition  ta 
the  jury  as  to  the  weight  or  effect  they  were  to  give  to  them;  the  eourt  instructed  the 
jury  that  the  plaintiff  had  a  right  to  recoTer,  as  well  for  slanderous  words  ipoken 
after  as  before  the  action  was  bronght,  and  that  in  determining  the  amount  of  dam- 
ages they  were  to  consider  all  tko  faett  and  etreueufaMCM  proven  in  the  cause;  the 
ease  was  submitted  to  the  jury  and  argued  by  counsel,  after  which  the  court  said  to 
the  jury,  in  another  instruction,  that  the  plaintiff  could  not  reooTer  in  this  action  fer 
words  uttered  since  the  filing  of  the  original  petition,  but  that  CTidenoe  thereof  was 
admissible  on  the  question  of  malice,  and  that  they  could  not  regard  the  words  as 
enlftantive  elimdert,  for  which  they  might  giro  damages  in  the  action.  H*td,  That 
the  error  was  net  cured  by  this  caution.  It  should  hare  been  full  and  explicit  as  to 
the  purpose  for  which  alone  the  eridence  was  admissible,  embracing  specifloally  the 
idea  that  such  evidence  could  not  be  considered  by  them  to  increase  the  damages. 

6.  The  specific  words  in  which  the  slander  is  conTcyed  must  be  set  forth  in  the  pe- 
tition, and  it  is  not  safllcient  to  state  merely  the  effeet  of  the  words  uttered,  or  that 
the  defendant  charged  the  plaintiff  with  the  commission  of  a  particular  crime. 

6.  The  rule  of  evidence  in  actions  of  slander  formerly  was  that  the  plaintiff  must 
prove  the  precise  words.  That  rule  has  been  no  farther  relaxed  than  to  admit  proof 
of  the  substanoe  of  the  words.  It  is  act  enough  to  prove  words  of  the  same  effect  er 
Import,  or  conveying  the  same  idea.  The  words  must  be  substantially  the  same 
words,  and  it  is  not  suflBcient  that  they  contain  substantially  the  same  charge,  but  Is 
diflEerent  phraseology;  equivalent  words  of  slander  will  not  do. 

*7.  While  the  proof  of  speaking  the  words  is  for  the  jury,  the  oorrefpondenee  be- 
tween the  Yords  spoken  aad  laid  Is  for  the  oovt. 
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'    T.  A.  Marshall,  for  appellant  cited   Campbell  vs.    Tfiompson, 
Mss.  opin.,  winter  term,  1858;  15  B.  Mon.y  102. 

CoNWELL  &  Whitaker,  on  same  side,  cited  1  Starkie  on  Slan- 
der, 253,  329;  Starkie' s  Evidence,  862;  Saunders'  Pleading  and 
Evidence,  336,  329;  Smith's  American  Leading  Cases,  146,  147; 
5  Printed  Reports,  {N,  Y.)  171;  N.  F.  Code  Rep.,  247;  2  A.  K, 
Mar.,  481,  3;  3  Dana,  141;  Hardin,  167;  3  Bibb,S74;  4  Bibb,  45, 
192;  1  B.  Man,,  214. 

W.  H.  Wadsworth,  for  appellee,  cited  CivU  Code,  sees.  159, 
162;  1  Met.,  665;  1  Bibb,  165;  4  lb.,  515;  1  Dana,  629;  5  Man, 
560;  7  Mon.,  315;  4  B.  Mm.,  3N8;  1 1  B.  Man.,  195;  3  /.  /.  Mar., 
155;  1  B.  Mon.,2\4:\  Civil  Code,  sec.  372;  1  Bibb,  142. 

Simpson  &  Scott,  on  same  side,  cited  Gralutm  and  Waterman 
on  New  Trials,  vol.  2,  pages  4 J  7,  440-1-2,  Ah'^,  461-2,  466-7-8, 
470-1,474-5,  534 //>  543,  426-7-8-9,430,  432-3;  Hardin,  317, 
586;  1  Bibb,  166,  248;  2  Jlf^.  and  Harlan's  Digest,  220,  5<*c5.  36, 
40,  41.  43;  5  U.  S.  Digest,  440-2-3;  1    Bibh,  165-6;  4   lb.,   515; 

3  Dana,  258;  Cevi/  Cotfe  sec.  158,  wo^^  1,  151),  157;  1  Dana,  529; 
5  Mon.,  560;  7  iA.,  315;  3  Dana,  141;  5  jD«/ia,  315,  323;  3  Litt., 
389;  2  BfW,  442;  3  76.,  502;  2  /.  /.  Mar  ,  37;  2  iWar.,  364;  Litt.] 
Sel.  Cases,  179;  3  Mon.,  45,  236;  4  /A.,  538;  1  /.  /  Mar.,  491;  5 
Dana,  263;  2  B.  Mon.,  277;  2  Jfar.,  520,  546;  3  J.  J.  Mar.,  61;  4 
lb.,  399;  4  B.  Mon.,  389;  6  W.,  379;  1  Bibh,  304;  Starkieon  Slan- 
der, 68,  78,  83,  413  and  note  414,  416;  Sedgwick  on  Measure  of 
Damfiges, pages  101,  102,  103;  2  Mi;.,  130;  4  Z)an«,  122;  Pnn/- 
^rf  Decisions, 309',  1  BiW,  249;  4  7A.,272;  1  ])tar.,  431;  2  B/«,  259, 

4  Lz7/.,  118;  4  Bibb,  92;  8  Dana,  320;  2  iWar.,  365;  1  Mar.,  346; 
3  J.  J.  Mar.,  61;  1  Litt.,  14;  4  Li«.,  1 17;  Litt.  Sel.  Cases,  263;  3 
Mon.,  60;  1  Mon  ,  196,  1  Mzr.,  335;  1  Dana,  529;  1  B.  Mon., 
214. 

CHIEF  JUSTICE  DUVALL  dblivbbrd  thr  opikiok  of  the  coubt: 

This  was  an  action  for  slander  in  the  name  of  Margaret  Mo- 
ran,  by  her  father  and  next  friend,  against  Milton  Taylor,  the 
original  petition  alleging  that  the  defendant  had  charged  the 
plaintiff,  in  varioud  forms  of  expression,  with  being  a  whore. 

In  an  amended  petition  it  was  alleged  that  the  defendant 
had,  since  the  commencement  of  tlie  action,  slandered  the  plaintiff 
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by  Baying  that  ahe  was  a  whore  and  he  could  prov^  it.  The 
defendant  answered,  denying  the  speaking  of  any  of  the  de- 
famatory words  charged. 

On  the  trial  the  plaintiff  attempted  to  prove  the  speaking, 
by  the  defendant,  of  the  slanderous  words  charged  in  the  orig- 
inal petition,  and  did  prove,  without  objection,  the  speaking 
by  him,  after  the  action  had  been  brought,  the  words  charged 
in  the  amended  petition. 

There  was  a  verdict  in  favor  of  the  plaintiff  for  six  thousand 
dollars.  The  motion  of  -the  defendant  for  a  new  trial  having 
been  overruled,  and  a  judgment  rendered  in  conformity  with 
the  verdict,  he  has  appealed  to  this  court. 

The  court  below,  on  the  trial,  gave  to  the  jury  the  following, 
among  other  instructions:  ''If  the  jury  believe  from  the  testi* 
mony  that  the  defendant,  Milton  Taylor,  npoke  of  and  con- 
cerning the  plaintiff,  Margaret  Moran,  (suing  by  her  next 
friend,)  the  words  in  the  petition,  or  amended  petition,  charged, 
at  or  before  the  filing  thereof,  or  words  of  similar  import,  they 
must  find  for  the  plaintiff,  and  may,  in  their  discretion,  find  ex- 
emplary damages  not  exceeding  the  amount  claimed  in  the 
said  petition.  And,  in  determining  the  amount  of  damages, 
they  will  consider  all  the  facts  and  circumstances  proven  in 
the  cause."  Other  instructions  were  given,  at  the  instance  of 
the  plaintiff,  all  proceeding  upon  the  assumption  that  the  plain- 
tiff had  a  right  to  recover,  as  well  for  slanderous  words  spoken 
by  the  defendant  after  the  action  had  been  brought,  as  for 
words  spoken  previously. 

1.  As  the  slanderous  words  which  may  have  been  spoken 
after  the  commencement  of  the  action,  constituted,  of  them- 
selves, a  distinct  and  independent  cause  of  action,  it  is  per- 
fectly clear,  upon  well  settled  principles,  that  they  could  not  be 
relied  upon  in  this  case,  either  as  a  distinct  ground  of  recov- 
ery, or  to  enhance  the  damages  to  which  the  plaintiff  might 
be  entitled  on  the  original  cause  of  action,  unless,  as  has  been 
argued,  the  Code  of  Practice  has  introduced  such  a  change  in 
the  system  of  procedure  formerly  in  force  as  will  allow  this, 
to  be  done. 
9 
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In  support  of  the  view  contended  for,  we  are  referred  to  sec- 
tions 111  to  114,  inclusive,  and  sections  159  to  162,  inclusive; 
also  to  the  case  of  Brookover  w.  Bursty  (1  Met.  Ky.  Hep.,  665.) 

The  first  four  of  these  sections  relate  to  the  joinder  of  ac- 
tions, and  have  no  application  to  cases  like  the  present.  They 
refer,  evidently,  to  causes  of  action  existing  at  the  time  df  the 
commencement  of  the  suit,  and  not  to  such  as  arise  subse- 
quently. 

The  other  sections  relied  on  relate  to  amendments.  But  the 
amendments  which  they  allow  must  be  such  as  relate  to  the 
case  actually  in  court,  and  not  such  as  constitute  an  entirely 
new  and  distinct  c^se.  The  language  of  section  162  is,  that 
*'the  plaintiff  and  defendant  respectively,  may  be  allowed,  on 
motion,  to  make  a  supplemental  complaint,  answer,  or  reply, 
alleging  facts  material  to  the  case,  occuring  after  the  filing  of  the 
former  petition,  answer,  or  reply."  The  facts  then  which  this 
provision  allows  to  be  presented  in  the  supplemental  complaint, 
must  be  material  to  the  cat»e  as  presented  in  the  original  com- 
plaint. They  must  be  such  as  serve  to  explain  or  to  perfect  the 
cause  of  action  originally  stated.  Would  it  be  contended 
that  in  an  action  of  assault  and  battery,  an  assault  committed 
after  the  commencement  of  the  suit  could  be  set  up  in  a  supple- 
mental petition  as  an  additional  ground  of  recovery,  under  the 
section  referred  to? 

The  case  of  Brookover  vs.  Hurst  is  wholly  unlike  the  present 
case.  There  the  facts,  which  occurred  after  the  commence- 
ment of  the  suit,  were  not  only  material  to  the  case,  but  were* 
such  as  rendered  complete  and  perfect  the  original  cause  of 
action,  and  entitled  the  plaintiff  to  recover  on  it.  Here  the 
subsequently  occuring  facts  form  a  separate  ground  of  action, 
having  no  connection  with  the  original  cause  of  action,  and 
not  necessary  to  enable  the  plaintiff  to  recover  on  it.  The  facts 
were  not  ''material  to  the  case*'  which  was  pending  when  they 
occurred,  and  did  not  serve  either  to  perfect  or  explain  it.  It 
follows  that  the  court  erred  in  directing  the  jury  to  find  for  the 
plaintiff,  if  they  believed  the  defendant  spoke  the  words  in  the 
petition  or  amended  petition  charged,  and  that,  in  determining 
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ihe  amount  of  damages,  they  were  to  coDslder  all  thefactsand 
oircumstances  proven  in  the  cauae. 

It  appears,  however,  from  the  bill  of  exceptions,  that  aft^ 
the  argument  to  the  jury  had  closed,  the  judge  expressed 
doubUi  aa  to  the'correctness  of  th^  instruction  ^vire  have  been 
noticing,  and  thereupon,  of , his  own  motion,  gav6  the  jury  the 
following  additional  and  e;cplanatory  instruction:  "The  plain- 
tiff cannot  recover  in  this  action  for  any  words  not  uttered  be- 
fore the  original  petition  was  filed.  But  the  evidence  befoiie 
the  jury,  as  to  words  uttered  by  the  defendant  since  the  filing 
of  the  original  petition,  is  competent  to  be  considered  by  the 
jnry  as  bearing  upon  the>qiiestion  of  malice,  or  the  spirit  and 
disposition  with  which  he  uttered  the  words  complained  of  in 
the  original  petition,  if  they  believe,  from  the  evidence,  such 
words,  or  words  of  similar  import,  were  uttered;  but  the  jury 
cannot  regard  such  words,  uttered  since  the  filing  of  the  orig- 
inal petition,  as  substantive  slanders  for  which  they  may  give 
danuiges  in  this  action.  And  this  instruction  is  to  be  regarded 
by  the  jury  as  a  modification  or  alteratian  of  those  heretofoi^e 
given.  And  unless  the  jury  believe,  from  the  evidence  in  the 
cause,  that  the  defendant,  before  the  filing  of  the  original  pe- 
tition, spoke  of  and  concerning  the  plaintiff*  the  words  charged 
therein,  or  words  of  similar  import,  the  plaintiff*  cannot  recover- 
in  this  action." 

The  question  now  arises,  was  the. error  which  the  court  had 
previously  committed,  in  presenting  the  law  of  the  case  to  the 
jury,  cured  by  this  last  instruction?  As  preliminary  to  t\^e 
proper  solution  of  this  question,  it  becomes  important  to  as- 
certain, with  as  much  precision  as  possible,. for  what  purposfB, 
and  to  what  extent,  in  an  action  of  this  kind,  the  plaintiff*  is 
allowed  to  prove  the  speaking,  by  the  defendant,  pending  H^e 
jactiop,  of  words  similar  to  thpse  charged  in  the  pcitition. 

Upon  this  point  the  .authorities  leave  no  room  for  doubt  or 
oDcertainty. 

tn  the, case  of  Campbell  vs.  2%iMqpsaft,  (i£».  opin.  urint^  t^nm 
;1854|)thiseourt/ After, stating  .some  of  the  objeq^ions  to  tke- 
admissibility  of  such  evidence  for  .any  purpQse,.8ai(^,  tbAt^'^of- 
withatanding  these  objections,  tbe.i^a(ho«iU«s,pn  the  gjij^^qiv 
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of  the  admissibility  of  such  evidence,  in  the  action  of  blander, 
though  somewhat  contradictory,  seem  to  favor  its  admiasion. 
In  the  case  of  BodwtUe  vs.  Sioan  etux,  {3  Pickering,  378,)  Ch.  J. 
Parsons  states  the  cases  on  the  subject,  and  adopts  the  conclu- 

'sion  that  when  the  words  spoken  after  suit  brought  are  of  sim- 
ilar import  with  those  charged  in  the  declaration,  they  are  ad- 
missible evidence.  But  if  the  same  words,  spoken  after  suit 
brought,  are  admitted  in  evidence  without  such  qualifica- 
tion as  would  inform  the  jury  as  to  their  legitimate  efTect.they 
might  well  be  regarded  by  the  jury  as  evidence  of  whatever 
they  may  tend  to  prove,  and  they  might  consider  it  not  only  in 
their  determination  of  the  question  of  malice,  but  also  in  de- 
termining whether  the  words  charged  had  been   spoken,   and 

'the  whole  verdict  might  be  founded  upon  it."  The  opinion 
then  proceeds  to  stat^  that  all  the  considerations  which  had 
been  adverted  to,  conspire  to  show  thaf.  if  such  evidence  be 
admitted,  it  should,  and  especially  when  objected  to,  be   ac- 

'  companied  with  such  cautionary  directions,  on  the  part  of  the 
judge,  as  may,  as  far  ao  practicable,  rc^Btrict  its  effect  upon  the 
verdict  within  the  legitimate  purpose  of  its  admission — and 
that  is,  simply  and  merely  to  show  the  intent  with  which  the 
slanderous  words  charged  were  spoken. 

In  the  more  recent  case  of  LcUon  vs.   Young,  (2  Met,  Ky. 
Rep.,  558,)  it  was  held  that  a  letter  written  pending  the  action, 

-  and  containing  words  similar  in  substance  to  those  charged  in 
the  petition,  was  admissible  for  the  purpose  of  showing  malice 
but  for  no  other  purpose;  and  the  question  arose  whether  it 
was  not  the  duty  of  the  court,  at  the  time  of  its  admission,  to 
caution  the  jury  as  to  its  effect,  so  that  it  might  not  receive 
undue  weight  in  the  assessment  of  the  damages.  And 
it  was  decided  that,  although  an  instruction  had  been 
given  to  the  effect  that  the  letter  in  question  was  only  kA- 
missible  to  show  malice,  and  for  no  other  purpose,  yet,  as  the 
instruction  *'is  silent  upon  the  subject  of  damages,  and  fails  to 
caution  the  jury,  in  terms,  not  to  increase  the  damages  on  ac- 
count of  the  letter,  the  caution  contained  in  the  instruction,  if 
it  can  be  called  a  caution  on  that  subject,  could  have  been    of 

'  no  prstctical  benefit  to  appellants  in  the  matter  of  damages,  for 
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in  another  instruction,  given  at  appellee's  instance,  and  the 
only  one  relating  to  tl^e  question  of  damages,  the  jury  are  told 
in  so  many  words,  that  they  had  the  right  to  award  such  dam- 
ages to  the  plaintiSs  as  they  thought  them  entitled  to,  from  aU 
the  facts  and  circumstances  proved  in  the  case,  without  any  allusion 
being  made  therein  to  the  letter,  or  the  effect  to  which  it  was 
entitled  in  the  assessment  of  damages."  (Starkie  on  Slander^ 
page  308;  2  OreenleOfon  Ev.,  sees.  271,  418.) 

The  same  rule  must  be  applied  to  the  present  case,  for  it  is 
obvioas  that  the  two  cases  are  strictly  analogous.  Here  the 
evidence  in  question  had  been  admitted  without  any  admon- 
ition to  the  jury  as  to  the  weight  or  effect  they  were  to  give  to 
it.  They  had  been  instructed  that  in  determining  the  amount 
of  damages  the  plaintiif  had  a  right  to  recover,  they  were  to 
consider  al/  the  facts  and  circumstances  pwven  in  the  cause,  thus 
giving  to  the  evidence  of  the  repetition  of  the  slander,  by  the 
defendant,  pending  the  action,  the  same  value  and  effect  upon 
the  question  of  damages,  as  any  or  all  the  other  evidence  be- 
fore the  jury.  The  case  as  thus  presented  by  the  pleadings^ 
proofs,  and  instructions,  was  submitted  to  the  jury,  and  argued 
by  counsel.  Up  to  this  point  a  radical  error,  highly  preju- 
dicial to  the  rights  of  the  defendant,  had  characterized  the  en- 
tire case,  leaving,  as  must  be  presumed,  its  appropriate  im- 
pression upon  the  minds  of  the  jury.  How  was  that  error  to 
be  cured,  and  that  impression  removed?  ^  Clearly  in  no  other 
way  than  by  a  full  and  explicit  statement  to  the  jury  of  the 
purpose  for  which  alone  the  evidence  of  the  subsequent  speak- 
ing of  the  slanderous  words  was  admissible,  embracing  dis- 
tinctly and  specitically  the  idea  that  such  evidence  could  not 
be  considered,  by  them,  to  increase  the  damages  which  they 
might  award  against  the  defendant  for  the  speaking  of  the 
actionable  words  charged  in  the  original  petition.  This  was 
not  done,  although  attempted  by  the  court,  in  the  instruction 
already  quoted,  given  after  the  close  of  the  argument.  In  that 
instruction  the  jury  were  told,  it  is  true,  that  the  evidence  was 
admissible  on  the  question  of  malice,  and  that  they  could  not 
regard  the  words,  uttered  since  the  filing  of  the  original  peti<p 
tion,  as  substantive  slanders^  for  which  they  might  give  damages 
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in  this  action.  But  this  language  doed  not  fairly  imply,  nor 
eould  the  jury  have  probably  understood  from  it  that  thiey 
were  not  allowed  to  consider  the  speaking  of  these  werds  at 
all  on  the  question  of  damages,  or  that  they  might  not  give 
these  words  the  weight  and  effect  to  which  they  might  think 
them  entitled,  in  making  up  their  estimate  of  the  damages  for 
the  slanderous  words  charged  in  the  original  petition,  es- 
pecially as  they  had  been  distinctly  told,  at  a  previous  stage  of 
the  trial,  that  they  were  to  consider  all  the  facts  and  circum* 
stances  proven  in  the  cause,  in  determining  the  amount  of 
damages.  The  injurious  influence  of  a  similar  instruction  was 
held  in  Letton  vs.  Youngs  supra^  not  sufficiently  obviated  by  an 
ddmonition  to  the  jury  that  evidence  of  the  repetition  of  the- 
slanderous  words  was  admissible  to  show  malice,  and  for  no 
6ther  purpose,  because  the  instruction  containing  this  admon- 
ftion,  was  silent  on  the  subject  of  damages,  and  failed  to 
eaution  the  jury,  in  terrns,  not  to  increase  the  dama^^es  on  ac- 
count of  such  repetition.  The  same  conclusion  must  be  adopt- 
ed here. 

2.  To  a  proper  understanding  of  the*  second  ground  relied 
on  for  reversal,  a  brief  statement  of  some  of  the  evidence 
will  be  necessary. 

It  appears  that  the  wife  ot  the  appellant  (or  a  woman  claim- 
ing to  be  his  wife)  had  sued  him  in  the  Mason  circuit  court  for 
a  divorce.  One  of  his  grounds  of  defense  was  that  she  waa 
unchaste.  On  the  ISth  of  March,  1658,  the  parties  with  their 
counsel  met  at  the  office  of  F.  T.  Hord,  Esq.,  in  Maysville,  for 
the  purpose  of  taking  the  deposition  of  Rudy  to  be  read  as  ev- 
dence  in  that  suit  on  behalf  of  the  appellant.  In  the  course 
of  the  examination,  the  witness  was  asked  by  Taylor's  coun- 
sel, if  he  had  not  seen  Mrs.  Taylor  in  company  with  **Feg 
Moran"  (referring  to  the  appellee)  on  the  streets  and  at  the 
theatre.  The  question  was  answered  in  the  affirmative. 
Mrs.  Taylor's  counsel  then  asked  the  witness  if  respectable 
ladies  in  Maysville,  mentioning  the  names  of  several,  did  not 
visit  the  theatre.  This  question  was  also  answered  in  the  af- 
firmative. Thereupon  Taylor's  counsel  said,  with  some  indig- 
nation, that  if  one  of  the  ladies  named  did  go   to  the  theater, 
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she  did  not  go  there  with  whores.  Considerable  excitement 
ensned.  The  same  counsel  then  propounded  in  writing  the 
following  interrogatory:  *^Do  you  not  know  that  Peggy  Mo- 
ran's  father  has  discarded  her,  and  driven  her  from  his  house 
on  account  of  her  dissolute^  bad  conduct?"  Mrs.  Taylor's 
counsel  immediately  rose  up  and  said,  it  was  false — that  her 
father  had  never  driven  her  from  home.  Taylor,  the  appel- 
lant, rose  from  his  chair,  and  in  reply  to  this  remark,  said,  *^he 
didy  he  did,^^  The  conversation  was  attended  with  considera- 
ble excitement. 

But  two  witnesses  testified  to  what  occurred  on  this  occas- 
ion— F.  T.  Hord  and  Rudy.  They  concur  substantially  in 
their  detail  of  the  facts.  Hord  stated  that  he  was  satisfied 
that  the  word  "whore"  was  used  by  Taylor's  counsel  and  by 
no  other  person. 

On  the  day  following  this  occurrence  the  original  petition 
in  the  present  case  was  filed,  charging  the  appellant  with  hav- 
ing said  of  the  appellee,  Ist.  "The  plaintiff*  is  a  whore;"  2. 
"The  plaintiff*  is  a  strumpet  and  a  rip;"  3.  "The  plaintiff*  is  a 
dirty  bitch;"  4.  "Catharine  associottes  with  Peg  Moran,  that 
strumpet  who  is  not  fitten  for  any  body  to  associate  with." 

The  only  other  evidence  in  support  of  these  allegations,  is 
the  testimony  of  two  female  witnesses  who  detail  a  conver- 
sation they  had  with  the  appellant  a  short  time  after  the  action 
had  been  brought.  They  state  in  substance  that  in  that  con- 
versation the  appellant  was  asked  "what  Peggy  Moran  had 
sued  him  for,"  and  that  his  reply  was  that  "he  had  called  her 
a  whore,  and  she  had  sued  him  for  it."  In  their  depositions 
which  had  been  taken  some  months  before  the  trial,  these  wit- 
nesses in  referring  to  the  same  con'*ersation,  stated  on  cross 
examination  that  the  appellant's  answer  to  the  question  was: 
"She  sued  me  for  calling  her  a  whore."  They  also  state  that 
in  that  conversation  the  appellant  used  other  language  defam- 
atory of  the  character  of  the  appellee. 

Upon  the  case  as  thus  presented  by  the  evidence,  the  ques- 
tion ariics  whether  the  court  did  not  err  in  giving  the  several 
instructions  which  authorized  the  jury  to  find  for  the  plaintiflT 
if  they  believed  from  the  evidence  that  the  defendant,   before 
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the  commencement  of  the  action,  spoke  of  the  plaintiff  the 
words  charged  in  the  original  petition,  or  voords  of  similar  wi-^ 
port;  and  especially  in  giving  the  fourth  instruction  asked  by 
the  plaintiff,  in  which  the  jury  were  told  that  if,  before  the 
filing  of  the  petition,  the  defendant  spoke  of  the  plaintiff 
**any  words  making  or  importing  the  charge  of  unchastity  con- 
tained in  the  petition, she  could  recover  in  the  action.'' 

It  has  not  been  d.enied  in  argument,  and  indeed  cannot  be 
doubted  that  tiie  effect  of  these  instructions  was  to  submit  to 
the  jury  the  question  whether  the  words  **he  did,  he  did,"  spo- 
ken by  Taylor  in  Hord's  oi&ce,  imported  "the  charge  of  un- 
chastity contained  in  the  petition,"  and  whether  those  words, 
spoken,  as  they  were,  in  reply  to  what  had  just  before  been 
said  by  the  counsel,  were  words  of  similar  import  to  those 
charged  in  the  petition;  and  if  the  jury  so  believed,  to  find  for 
the  plaintiff. 

For  the  appellee  it  is  contended  that  the  old  rule  which  re- 
quired the  plaintiff,  in  an  action  of  slander,  to  prove  the  words 
precisely  as  laid,  is  now  obsolete,  and  that  it  is  sui&cient  to 
prove  the  substance  of  the  words. 

This  is  undoubtedly  the  doctrine  recognized  and  acted  upon 
by  this  court  in  the  various  ca.<es  cited  in  argument.  But 
when  the  cases  are  examined  it  will  be  found  that  they  fall 
very  far  short  of  sanctioning  the  principle  on  which  the  in- 
structions before  us  are  suppoed  to  rest. 

In  Hume  w.  Arrasmith,  1  Bibb^  165,  the  words  charged  were, 
"John  Hume  (the  plaintifi*)  stole  corn  and  I  can  prove  it,"  &c. 
'The  proof  was  that  the  defendant  had  said  of  the  plaintiff  "he 
had  stolen  corn  and  he  (defendant)  could  prove  it."  It  was 
held  that  the  variance  between  the  allegation  and  proof  was 
immaterial,  and  the  objection,  on  that  ground  too  technical, 
and  could  only  be  sustained  under  the  old  and  exploded  notion 
that  the  plaintiff  must  prove  the  words  precisely  as  laid,  and 
that  this  had  been  supplanted  by  the  more  rational  doctrine 
that  if  the  plaintiff  proves  the  substance  of  the  charge  laid  in 
the  declaration  it  is  sufficient. 

In  Huffman  vs,  Shumate^  4  Bibb^  515,  the  words  laid  in  the 
deelaration  were  in  the  iliird  person,  as  that  "he,  (meaning 
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the  plaintiffs)  stole''  &c.,  and  the  words  proved  were  in  the 
second  person,  as  that  **you  (meaning  the  plaintiff)  stole"  dec. 
It  was  held  that  the  substance  of  the  charge  was  the  imputa- 
tion of  theft,  and  whether  conveyed  in  the  second  or  third 
person,  the  crime  was  equally  imputed  and  the  allusion  suffi- 
ciently certain;  that  the  old  doctrine  requiring  proof  of  the 
words  precisely  as  laid  was  exploded  and  that  proof  of  the 
substance  of  the  words  was  sufficient. 

In  Daily  vs,  Gaines,  1  Dana,  520,  the  only  question  was 
whether  words  charged  to  have  been  spoken  in  the  second  per- 
son were  sufficiently  proved  by  evidence  of  words  spoken  in 
the  third  person,  and  it  was  decided  that  they  were. 

To  the  same  effect  are  the  other  cases  relied  on.  (5  Mon.  500, 
7  Mon.  315.) 

In  none  of  these  cases  was  there  any  material  variance  be« 
tween  the  words  charged  and  the  loords  proved.  In  none  of 
them  was  there  an  attempt  made  to  sustain  the  action  by 
proof  of  equivalent  words  or  words,  of  the  same  effect  or  import. 
The  well  settled  rule  of  pleading  in  actions  of  this  sort  is, 
that  the  specific  words  in  which  the  slander  is  conveyed,  most 
be  set  forth  in  the  petition;  and  that  it  is  not  sufficient  to  state 
merely  the  effect  of  the  words  uttered,  or  that  the  defendant 
charged  the  plaintiff  with  the  commission  of  a  particular 
crime. 

In  Ward  vs,  Clark,  (2  Johnson's  Rep,  9,)  the  second  count  in 
the  declaration  was  for  "falsely  and  maliciously  charging  and 
imposing  on  the  plaintiff  below  the  crime  of  perjury."  The 
count  was  held  defective  because  "it  is  not  alleged  what  par- 
ticular  words  were  spoken;  nor  does  the  plaintiff  pretend  to 
set  forth  the  substance  of  the  expressions  of  which  he  com- 
plains. No  precedent,  ancient  or  modern,  warrants  this  form 
of  pleading.  The  plaintiff  contents  himself  with  drawing  his 
own  inference  from  the  declaration  made,  and  alleges  such  in- 
ference without  apprising  the  defendant  of  the  words,  or  5tt6- 
stance  of  the  words  spoken.  The  rule  of  evidence  in  actions 
of  slander  formerly  was,  that  the  plaintiff  must  prove  the  pre- 
cise words;  and  that  rule  has  been  no  further  relaxed  than  to 
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admit  proof  of  the  flobetanca  of  the  words."  (12  8erg,  tf 
Bowie,  428.) 

What  the  courts  mean  by  the  use  of  this  phrase — ^'the  sub- 
stance of  the  words" — is  indicated  by  the  cases  already  cited, 
and  is  still  more  clearly  shown  in  other  judicial  decisions  of 
the  highest  authority.  la  Olmsted  vs.  Miller,  (1  Wendell,  506,) 
the  words  charged  were  that  the  plaintiff  bad  had  sexual  in- 
tercourse with  three  different  persons  whose  names  are  stated. 
The  proof  was  that  the  defendant  had  said  of  the  plaintiff  that 
the  plaintiff  wsus  a  thief;  that  she  was  fond  of  men;  that  she 
was  a  very  bad  woman;,  that  the  three  persons  named  in  the 
declaration  were  in  the  habit  of  visiting  frequently  at  her 
house,  d&c.  It  was  held  that  ''these  words,  although  they  may 
be  said  to  be  equivalent  to  the  charge  of  having  connection 
with  P.  B.,  yet,  within  the  rule  heretofore  established,  they  are 
not  the  same  in  substanbe.  The  same  remark  is  applicable  to 
the  other  charges.  The  ^me  idea  is  conveyed  in  the  words 
charged  and  those  proved;  but  they  are  not  substantially  the 
same  words,  though  they  contain  substantially  the  same 
charge  but  i»  different  phraseology." 

In  Wormouth  4*-.  vs.  Cramer  4^.,  (3  Wendell,  394,)  the  slan- 
derous words  were  set  forth  In  the  Efiglish  language.  They 
were  proved  to  have  been  spoken  in  the  German  language^ 
which  was  understood  by  the  persons  hearing  the  speaking. 
The  court  said:  "The  rule  is  that  words  proved  must  be  proved 
as  laid;  that  is,  substantially  so;  and  it  is  not  enough  to  prove 
words  of  similar  import.  How  cau  this  rule  be  complied  with 
when  words  are  laid  in  one  language  and  proved  in  another? 
This  is  emphatically  proving  words  of  similar  import." 

On  the  authority  of  these  and  a  number  of  other  a4judged 
cases  the  rule  in  regard  to  the  proof  of  words  in  actions  of 
slander  is  thus  stated  in  the  American  Leading  Cases:  "The 
rule  is  that  the  words  must  be  proved  substantially  as  they  are 
laid;  it  is  not  enough  to  prove  words  of  the  same  effect  or  im- 
port, or  conveying  the  same  idea;  the  word^  must  be  substan- 
tially the  same  words,  and  it  is  not  sufficient  that  they  contain 
aubstantially  the   same  charge,  but   in  different   phraseology; 
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equivalent  words  of  slander  will  not  do."     (1  Am.  Lead.  Cases^ 

And  while  the  proof  of  speaking  is  for  the  jury,  the  corres- 
pondence between  the  words  spoken  and  laid,  is  for  the  court. 
(8  Wharton,  138.) 

.The  main  object  of  requiring  the  specific  words  constituting 
the  slander  to  be  stated  in  the  petition  is  that  the  defendant 
may  know  what  he  has  to  meet,  and  may  have  an  opportuni- 
ty of  alleging  and  proving  matter  of  explanation,  or  defense; 
as  that  they  were  spoken  with  reference  to  a  different  subject 
or  person,  or  in  a  different  sense  than  that  in  which  the  plain- 
tiff thinks  proper  to  apply  them.  But  this  object  would  be 
wholly  defeated  by^  allowing  proof  of  words  widely  varying 
from  those  alleged,  but  which  the  jury  might  consider  were 
words  of  similar  import  to  those  charged;  this  would  be  in  ef- 
fect to  submit  to  the  jury  the  legal  question,  what  are,  or  are 
not  actionable  words. 

It  is  unnecessary,  in  view  of  what  has  been  said,  to  notice 
more  in  detail  the  several  objections  to  the  rulings  of  the 
court  below  in  giving  and  refusing  instructions. 

For  the  errors  mentioned  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  and  further  proceedings  not 
inconsistent  with  this  opinion. 


CASH  20— PETITION  EQUITY— JAN UABY  23. 

Hurdt,  &c.  vs.  Courtenay,  &c. 

APFBAL  FROM  TBI  LOUISTILLB    OHAHCBBT  COVBT. 

1.  In  the  ftbueBoo  of  an  averment  that  a  oonveyanee  vras  made  in  aB other  State, 
and  of  proof  of  what  the  law  of  saoh  State  if  on  the  eubjeot,  the  yalidity  of  the  deed 
maet  be  tested  by  the  laws  of  this  SUte.    (3  A,  K»  Mar.,  174.) 
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2.  Where  the  husband  redooes  to  pojsessioiii  without  resort  to  a  oonrt  of  equity, 
an  interest  in  an  estate  desoended  to  the  wife,  consisting  of  cash,  he  acquires  a  oom- 
plete  loj^al  right  to  it,  and  the  wife  has  no  equity  to  a  settlement  against  his  cred- 
itors seeking  to  subject  property  (a  slave.) purchased  by  the  husband,  and  conveyed 
to  a  trustee  for  her  benefit;  even  if  he  was  induced  to  make  the  conveyance  because 
he  had  received  money  which  his  wife  derived  by  inheritance.  It  must  be  considered 
as  a  voluntary  conveyance. 

3.  A  conveyance,  though  voluntary,  is  not  on  that  aee&unt  alone  void  as  to  sabte- 
quent  creditors. 

4.  See  the  opinion  for  a  statement  of  facts,  such  as  the  condition  of  the  husband's 
pecuniary  affairs,  ftc,  upon  which  it  is  held  that  a  voluntary  conveyance  of  a  slar^ 
by  a  huaband  to  a  trustee,  for  the  use  and  benefit  of  his  wife,  was  fraudulent,  and 
avoided  the  deed  as  to  a  subsequent  creditor. 

5.  Under  the  statute  to  protect  oreditors  against  fraudulent  and  voluntary  oonvey- 
ances,  a  liberal  construction,  in  allowing  to  persons  who  are,  or  might  be,  injured  bj 
9uch  a  conveyance,  the  character  of  creditors,  ought  to  prevail.  Argu,  (1  Amerieam 
Leading  Catetf  73.) 

0.  Quere.  Is  the  liability  of  a  sheriff  to  the  plaintiff  in  an  execution,  from  the  tim« 
it  is  placed  in  fai»  hands,  such  an  indebtedness  ae  to  giro  to  the  sheriff  the  character 
of  a  debtor  within  the  meaning  of  the  statute,  eupraf 

Speed  &  Barret,  for  appellants,  cited  Rev.  Slat.y  chop.  40^  sees, 
I  and  2. 

PiRTLE  &  Roberts,  for  appellees,  cited  Rev.  Stat.,  chap.  40, 
sees.  1  and  2;  Story's  Equity,  chap.  7;  3  Johns.  ch.R.,  500. 

JUDGE  PBTBRS  deliyksbd  thr  opivfoir  of  thr  court: 

In  April,  1860,  the  appellant,  Hurdt,  recovered  a  judgment 
in  the  court  of  common  pleas  for  the  county  of  St.  Louis,  State 
of  Missouri,  a^^ainst  Kennett  McKenzie,  for  the  sum  of  $912  28, 
upon  which  he  caused  an  execution  to  issue  in  said  month  of 
April,  1860,  and  placed  it  in  the  hands  of  appellee,  Thomas  E. 
Courtenay,  who  wars  then  the  acting  sheriff  of  said  county,  duly 
commissioned  and  qualified.  Said  execution  was  returnable 
to  the  November  term,  1860,  of  said  court. 

Before  or  about  the  1st  of  August,  1860,  Courtenay  collect- 
ed the  money  upon  said  execution,  and  returned  it  satisfied; 
but  failed  to  pay  the  same,  or  any  part  thereof,  to  the  plaintiff, 
who  then  brought  his  motion  in  said  court  against  said  Courte- 
nay, and  a  part  of  his  sureties  in  his  official  bond,  and,  on  the 
19th  of  January,  1861,  recovered  a  judgment  against  them  for 
the  sum  of  $032.76,  with  interest  after  the  rate  of  10  per  centum 
per  annum,  from  the  19th  of  November,  1860,  till  paid. 
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After  the  recovery  of  the  last  named  judgment,  this  suit  was 
brought  in  the  Louisville  chancery  court  to  subject  a  negro  girli 
in  possession  of  the  wife  of  said  Courtenay,  to  the  payment 
of  it. 

It  is  alleged  in  the  petition  that  the  negro  girl  was  purchased 
by  said  Courtenay  dudng  the  summer  of  1860;  that  he  had  the 
title  to  her  made  to  his  brother-in-law,  William  Clendenen.for 
the  use  and  benefit  of  his  wife;  that  Courtenay,  at  the  time, 
was  embarrassed,  and  owed,  and  was  liable  for,  greatly  more 
than*he  was  worth,  and  that  the  title  to  said  girl  was  conveyed 
in  trust  for  his  wife  in  fraud  of  the  rights  of  his  creditors. 

The  defendants  filed  separate  answers,  and  Mrs.  Courtenay^ 
in  her  answer,  denies  the  insolvency  of  her  husband  at  the 
time  he  made  the  conveyance  of  the  slave  in  trust  for  her  bene- 
fit, and  says  he  was  then  unembarrassed  and  in  easy  cir- 
cumstances as  to  pecuniary  matters.  She  alleges  that  the  girl 
was  purchased  with  her  money,  derived  -'from  the  estate  of  de- 
ceased relatives,'*  that  she  was  not  provided  for  by  any  settle- 
ment, or  otherwise;  and,  if  her  husband  had  sought  to  take 
this  money  to  himself,  she  is  advised  that  a  court  of  equity 
would  not  have  permitted  him  XS  do  so;  denies  that  said  con- 
veyance was  fraudulent  in  any  sense  whatever,  insists  that  it 
was  fairly,  properly,  and  equitably  done,  and  asks  that  the  at- 
tachment be  discharged. 

T.  £.  Courtenay,  in  his  answer,  denies  that  at  the  time  he 
purchased  said  slave,  and  conveyed  her  in  trust  for  the  benefit 
of  his  wife,  he  was  insolvent,  or  embarrassed  with  debts,  but 
says  he  was  then  in  easy  circumstances  as  to  pecuniary  mat- 
ters. 

He  also  says  the  money  with  which  the  girl  was  paid  for  was 
his  wife's,  derived  by  descent  from  her  deceased  relatives,  and 
that  the  settlement  was  made  because  she  had  not  been  pre- 
viously provided  for  in  any  other  way;  denies  the  conveyance 
was  made  in  fraud  of  the  rightB  of  his  creditors  in  any  sense, 
and  resists  the  claim  of  appellants  to  subject  the  slave  to  the 
payment  of  their  debt;  he  does  not,  however,  deny  his  insol- 
'  vency  at  the  time  his  answer  was  filed,  but  substantially  admits 
It. 
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Clendenen,  the  trustee,  denies  any  knowledge  of  any  fraud 
:in  the  transaction,  denies  that  there  was  any  on  his  part,  aod 
asks  for  a  discharge  of  the  attachment. 

There  is  some  proof  tending  to  show  that  the  deed  was  ex- 
ecuted in  Missouri,  but  it  is  not  averred  in  any  of  the  .pleadings 
that  it  was  executed  in  that  State,  and  it  seems  to  be  conceded 
in  argument  that  the  rights  of  the  parties  involved  in  this  con- 
troversy, growing  out  of  the  deedt  n^xx^i  be  governed  by  ^e 
laws  of  Kentucky. 

There  being  no  averment  in  iiny  of  the  pleadings  that  the 
conveyance  was  made  in  Missouri,  and  no  proof  offered  of  what 
the  law  of  that  State  is  on  the  subject,  we  are  of  opinion  that 
the  validity  of  the  deed  must  be  tested  by  the  laws  of  this  State. 
(Surlott  w.  Pratt,  3  A.  K.  Mar.,  174.) 

One  of  the  grounds  relied  upon  ^o  defeat  appellants  is,  that 
the  girl  was  paid  for  with  the  money  of  Mrs.  Courtenay,  which 
she  had  inherited,  and,  as  no  settlement  had  been  made  upon 
her  out  ot  the  money  thus  inherited,  a  court  of  equity  would, 
upon  her  application,  have  done  what  has  been  done,  ajud 
therefore  the  deed  should  be  sustained. 

According  to  the  pi  oof,  Mrs.  M.  A.  Ciendenen  died  in  the 
city  of  St.  Louis,  intestate,  and  without  children,  in  the  sum- 
mer of  1854,  or  1855,  possessed  of  a  small  personal  estate  and 
some  slaves.  She  seems  to  have  left  no  brother  or  sister  sur- 
viving her,  and  J.  Speed  Peay  proves  that  upon  her  death  her 
estate  passed  to  the  children  of  her  sister,  Mrs.  Eliza  Ciende- 
nen, dec'd.,  six  in  number,  and  of  whom  Mrs.  M.  A.  Courte- 
nay was  one,  and  to  the  children  of  her  brother,  Austen  L. 
Peay,  decM.,  three  in  number,  of  whom  the  witness  was  one. 
He  proves  that  his  brother,  George  N.  Peay,  and  himself,  con- 
veyed their  interests  in  their  said  aunt's  estate  to  their  cousins, 
*Mrs.  Courtenay,  Ellen  Ciendenen,  now  Mrs.  Walker,  EUea 
Julia  Ciendenen,  afterwards  Mrs.  Butler,  and  perhaps  to  John 
P.  Ciendenen;  he  did  not  know  whether  his  sister  joined  in 
said  conveyance  or  not. 

The  slaves-were  sold,  and  the  whole  estate  converted  into 
oash.  When  this  was  done,  however,  does  not  appear.  The 
appellee,  Thomas  E.  Courtenay,  was  the  administrator,  and, 
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from  an  account  taken,  or  aetflemenl;  made  by  him  with  the 
probate  court,  a  copy  of  which  is  filed,  there  was,  at  the  June 
term,  1860,  of  said  court,  in  his  hands  the  sum  of  $4,330.43, 
which,  from  the  proof,  we  assume  was  the  whole  amount  of 
the  estate  after  deducting  the  cost  of  administration. 
^^  The  interest  of  Mrs.  M.  A.  Courtenay  in  the  estate  consist* 
ed  of  cash,  and  it  had  been  reduced  to  possession  by  her  hus- 
band, who  thereby  had  acquired  a  complete  legal  right  to  it. 
He  did  not  resort  to  a  court  of  equity  for  the  purpose  of  ob- 
taining the  possession  of  the  property,  or  of  converting  it  into 
cash,  nor  had  such  court  any  control  over  the  matter  v^hat- 
ever.  Consequently  the  wife  had  no  equity  which  could  be 
enforced,  and  the  conveyance  can  derive  no  support  on  that 
ground.  {Bpwlingand  Btmcher  vs.  Winslotv^s  adrrCr,^  5  B.Mon.. 
20;  \  Eg.  Lead,  Cotes,  Sbl.) 

£ven  if  Courtenay  was  induced  to  make  the  conveyance  be- 
cause he  had  received  the  money  of  his  wife,  derived  from  the 
estate  of  her  aunt,  that  circumstance  is  not  sufficient  in  point 
of  law  to  show  that  the  consideration  moved  from  her;  but  it 
most  be  considered  as  .a  voluntary  conveyance,  and  if  sustain- 
ed it  will  be  upon  other  grounds. 

The  deed  is  not  filed,  nor  is  its  precise  date  shown  by  the 
proof.  But,  let  it  be  assumed  that  it  was  executed  before 
Courtenay  had  in  fact  collected  the  money  on  appellant  Hurdt^s 
execution,  and  that  he  and  his  assignee  are,  therefore,  to  be 
regarded  as  subsequent  creditors;  then,  as  to  them,  the  con- 
veyance, though  voluntary,  is  not,  on  that  account  alone^  void 
under  our  statute.     {Sec,  2,  chap.  40,  vol.  1  Rev,  Stat.,  540.) 

It  then  becomes  necessary  to  go  into  an  investigation  of  the 
facts,  to  ascertain  whether  the  transaction  is  vitiated  by  fraud. 

Thomas  M.  Barrow  proves  that  he  was  deputy  under  Courte- 
nay while  he  was  sheriff  of  St.  Louis  county;  that  Courtenay 
was  appointed  in  January,  1860,  and  ceased  to  act  about  the 
1st  of  August  of  the  same  year.  He  also  proved  that  he  was 
the  deputy  of  Cassil,  the  predecessor  of  Courtenay;  and,  as 
deputy  sheriff,  he  had  returned  executions  against  Courtenay 
just  before  his  appointment,  on  the  12th  of  January,  1860, 
with  the  endorsements  of  ^'nuUa  bona,"    One  of  them  was  for 
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$2,500,  another  for  $1,100,  besides  others  for  amounts  not  re- 
membered. 

He  furthermore  proved,  that  he  knew,  from  an  examination 
of  his  sherifi's  books,  that  Mr.  Courtenay  owed,  in  November, 
1860,  money  collected  on  executions,  and  other  processes,  to 
the  amount  of  about  thirty-five  thousand  dollars,  much  of 
which  was  collected  prior  to  July,  1860,  and  in  that  month  he 
had  a  large  amount  of  money  in  his  hande«,  collected  as  sheriff; 
and,  from  an  examination  of  his  books,  he  believed  that  Cour- 
tenay was  a  defaulter  for  thirty  or  thirty-five  thousand  dol- 
lars. 

Whitelsey  proves  that  he  had  known  Courtenay  for  many 
years;  he  was  without  much  property,  if  any,  and  he  believed 
him  to  be  insolvent  at  the  time  he  received  the  appointment 
^of  sheriff.  That  the  sureties  in  his  official  bond  had  paid,  and 
secured  to  be  paid,  over  twenty-five  thousand  dollars,  which 
amount  had  been  collected  by  Courtenay  on  executions,  whilst 
he  was  sheriff,  and  the  greater  part  thereof  he  had  collected 
prior  to  the  first  of  July,  1800.  He  also  proved  that  Courte- 
nay's  defalcation  would,  in  his  opinion,  amount  to  $30,000  or 
$35,000;  that  he  derived  his  knowledge  of  Courtenay's  defal- 
cation from  being  counsel  for  his  suretier^,  and  acting  for  them 
in  settling  these  claims,  and  from  the  statements  of  Courtenay 
in  a  conversation  witb  two  of  his  sureties,  when  he  admitted 
he  had  defaulted  and  had  then  placed  in  their  hands  all  the 
property  that  he  had  to  transfer  to  them,  to  indemnify  them, 
and  the  whole  of  it  wonld  not  amount  to  three  thousand  dol- 
lars. 

On  the  other  hand,  a  number  of  deeds  are  filed,  by  which 
divers  tracts  and  parcels  of  land  are  conveyed  to  Courtenay; 
and  two  witnesses  are  introduced  to  prove  his  pecuniary  con- 
dition at  the  time  the  settlement  was  made,  one  of  whom  stays 
he  was  solvent,  his  credit  was  good,  and  he  owned  landa  of 
the  value  of  twenty  thousand  dollars.  He  also  proves  that 
his  wile's  money,  derived  from  the  estate  of  her  aunt,  paid  for 
the  slave  Margaret;  but  this  witness  was  not  present  when  the 
girl  was  purchased,  did  not  see  the  money  paid  for  her,  and 
does  not  know  to  whom  it  was  paid.    He  does  not  know 
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whetber  Goartenay  has  settled  his  liability  as  sheriflf,  or  that 
his  sureties  had  paid  any  of  his  liabilities,  and  gives  no  ao- 
counter  what  yrasdone  with  the  lands  of  which  he  speaks. 
The  other  witness  knew  but  little  about  the  conditioh  of  Goar- 
tenay, but  supposed  he  was  solvent. 

The  fact  that  Mr.  Gourtenay  was  indebted  to  a  large  amount 
is  proved.  In  less  than  one  month  after  the  conveyance  was 
made,  if  it  was  made  at  or  near  the  time  he  purchased  the 
slave,  he  Is  overwhelmed  in  debt;  and,  in  three  months  there- 
after, as  a  public  officer,  it  is  ascertained  that  he  had  collected 
debts  of  other  persons,  on  process  in  his  hands,  to  the  amount 
of  thirty  thousand  dollars,  and,  perhaps,  thirty-five  thousand, 
a  large  part  of  which  his  sureties  in  his  official  bond  have 
settled,  and  are  liable  for  the  balance,  and  the  means  which 
he  exhibits  to  indemnify  them,  the  witness  thinks,  will  not 
amount  to  three  thousand  dollars,  paying  not  more  than  one 
dollar  in  the  hundred.  There  is  no  proof  that  he  was  engaged 
during  the  time  m  any  other  business  than  that  of  sheriff,  or 
that  he  embarked  in  large  speculations  which  proved  disas- 
trous, and  in  which  the  money  might  have  been  lost. 

Much  the  larger  portion  of  the  estate  of  Mrs.  Clendenen 
consisted  of  slaves,-  to  a  part  of  which  his  wife  was  en- 
titled.  If  it  had  been  desirable  that  she  should  have  a  slave 
secured  to  her  separate  use,  why  she  did  not  prefer  one  of 
those,  being  six  in  number,  who  had  belonged  to  her  aunt,  and 
with  whom  she  must  be  presumed  to  have  been  acquainted, 
to  one  about  whom  she  knew  nothing,  or  if  she  did  it  is  not 
shown,  is  not  accounted  for. 

The  short  period  which  intervened  between  the  execution 
of  the  deed  and  the  disclosure  of  the  ruined  condition  of  Mr. 
Courtenay's  pecuniary  affairs;  the  magnitude  of  his  indebted- 
ness compared  with  his  means  of  payment;  and  the  rapidity^ 
urith  which  this  vast  debt  was  created,  without  any  explana- 
tion  how,  or  for  what,  it  was  created,  together  with  the  faci 
that  the  conveyance  was  executed  so  near  the  time  that  the 
money  was  collected  on  appellant's  execution,  which  has  not 
been  accounted  for,  and  no  witness  can  tell  how  it  was  apir 
plied,  we  think  oonclosively  establish  a  fraud. 
10 
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In  the  case  of  Sexton  vs.  Wheaton  the  conveyance  was  up- 
held, because  at  the  time  of  its  execution  it  did  not  appear 
that  the  husband  was  indebted;  he  had  then  no  intention  of 
entering  into  commerce;  his  failure  did  not  occur  until  two 
years  or  more  after  its  execution;  and  there  was  no  connection 
between  the  debts  and  the  deed — the  learned  judge  remark- 
ing, in  that  case,  that  they  \vere  as  distinct  as  if  they  had 
been  a  century  apart.  {Sexton  vs.  Wfieaton^  1  vol.  Amer.  Lead. 
Cases,  54.)  The  facts  enumerated  in  that  case,  and  upon  which 
the  deed  was  upheld,  are  very  different  from  those  in  this 
case. 

The  statute,  13  Elizabeth,  chap.  5,  was  made  to  protect  cred- 
itors and  others,  and  a  liberal  construction  in  allowing  to  per- 
sons, who  are  or  might  be  injured  by  a  fraudulent  conveyance, 
the  character  of  creditors  under  this  statute,  has  always  pre- 
vailed. Hence  it  is  said:  As  to  rights  from  contract,  anyone 
liable  upon  a  contract,  express  or  implied,  though  only  con- 
tingently, is  a  debtor  from  the  time  that  the  liability  is  entered 
into;  accordingly  a  surety  is  a  creditor  of  the  obligor,  or  co- 
surety, from  the  time  the  obligation  is  entered  into.  {Note  to 
Amer.  Ijead.  Cases,  1  vol.  page  73,  and  authorities  cited.) 

It  is  true  that  our  statute  is  not  in  the  language  of  the  stat- 
ute of  Elizabeth  supra,  yet  the  construction  given  to  that  stat- 
ute by  the  courts  generally  was,  that  a  voluntary  conveyance 
^as  not,  as  to  subsequent  creditors,  void;  but,  to  render  it  80» 
the  transaction  must  have  been  fraudulent.  Hence  judicial 
expositions  of  that  statute  may  be  very  properly  resorted  to  as 
important  aids  to  a  correct  exposition  of  ours. 

We  do  not,  however,  now  decide  that  Mr.  Courtenay  was 
in  fact  a  debtor  to  the  plaintiffs  from  the  time  the  execution 
was  placed  in  his  hands.  We  do  not  deem  it  necessary  in 
this  case. 

But  we  are  of  opinion  that  the  facts  herein  enumerated* 
with  other  circumstances  which  are  shown  to  have  attended 
the  transaction,  are  such  as  to  establish  a  fraud,  and  should 
avoid  the  deed. 

lyherefore  the  judgment  is  reversed,  and  the  cause  remanded 
£oT  further  proceedings,  consistent  with  this  opinion. 
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Steadman  vs.  Guthrie,  et  al. 


APPBAL  nOM  THB  JIPFBRaOll  CIBOUIT  COUBT. 

1.  In  an  action  by  one  of  the  depositore  of  a  banker  against  the  defendants,  vp- 
OB  an  alleged  agreement  by  them  to  guaranty  the  depoeitors  of  sach  banker  in  tha 
peyment  in  full  of  their  demands  against  him  on  account  of  money  deposited  with 
him — the  plaintiff  alone  being  entitled  to  the  money  claimed  by  him — the  other  de- 
positorSj  having  no  interest  in  it  nor  in  the  action,  are  not  necessary  parties. 

2.  Even  if  the  acceptance  of  the  guaranty  by  the  other  depositors  was  necessary  to 
render  it  obligatory  infarorof  the  plaintiff,  that  fact  did  not  make  them  necessary 
parties  to  the  action. 

3.  A  writing  imports  jprtma/aete  a  Talnsble  consideration;  but  the  presumption  Of 
a  sufficient  consideration  ceases  to  exist  whenever  the  party  relying  upon  the  agree- 
ment undertakes,  though  unnecessarily,  to  show  what  was  the  conrideratioA«  (T 
J0hn.  821;  1  A.K.  Mar.,    831.) 

4.  Future  forbearance  by  the  depositors  of  a  banker  can  form  no  consideration  for 
an  absolute  agreement  by  guarantors  to  pay  the  depositors  without  reference  to  such 
forbearance. 

6.  Contracts,  required  by  the  statute  of  ft'auds  to  be  in  writing,  stand  apon<  tha 
same  footing  as  other  written  contracts  with  respect  to  the  consideration,  which  need 
not  be  expressed  in  the  writing,  but  may  be  proved,  when  necessary,  or  disproved,, 
by  parol  or  other  evidence;  and  this  whether  the  consideration  be  executed  or  ezeo»> 
Ury. 

6.  In  an  action  upon  a  writing,  purporting  on  its  face  to  be  an  unconditional 
guaranty,  but  which  does  not  express  the  consideration  upon  which  it  is  executed, 
the  averments  of  the  petition  as  to  the  consideration  show  that  the  contract  waa 
eonditional,  depending  for  its  validity  upon  the  performance  of  certain  acts  by  the 
promissee.  Htldf  That  there  is  no  variance  between  the  contract  contained  in  the 
writing  and  that  set^ forth  in  the  petition. 

7.  A  conditional  promise  for  the  payment  of  money  becomes  absolute  as  soon  ae  ^ 
the  condition  is  fuifllled,  and  may  be  deeUredon  as  if  it  had  never  existed.     For  ae 
the  engagement  of  the  promisor  finally  results  in  such  cases  in  an  unqualified  obliga- 
tion, the  law  implies  an  unqualified  promise  for  its  fulfill  nent.     (1  SmUh*$  Leading 
Ca»€*,  628.)  ^ 

8.  A  writing  was  as  follows:  '*We  the  nndersigned  agree  to  guaranty  the  depositore 
of  W.  B.  C  ,  in  the  payment  in  full  of  their  demands  against  said  C,  on  account  of 
mLDey  deposited  with  him.  We  have  entire  confidence  in  his  ability  to  meet  all  de- 
mands." In  an  action  againstlheguarantors,  the  petition  alleged  that  public  eonfl- 
denee  in  C.  was  impaired,  and  that  it  was  executed  in  consideration  that  the  plaintiff 
and  the  other  depositors  would  forbear  to  withdraw  their  deposits,  and  would  permit  0. 
to  keep  and  use  the  same  during  the  panic,  or  until  he  could  conveniently  pay  them, 
sind  to  prevent  "a  run  upon  him"  and  of  sustaining  his  credit.  Htld,  That  the 
plaintiff  is  not  estopped  from  relying  upon  the  alleged  eonsideration,  which  is  not  in- 
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oonsistent  with  the  writing.    The  writing  neither  estops  the  plaintiflT  nor  the  defen- 
dants from  showing  the  oonsideration  apon  which  it  was  founded. 

9.  In  saoh  oase,  the  petition  should  allege  forbearance  by  all  the  depositors. 
Where,  howerer,  it  is  averred  that  the  guarantors  deftigned  the  paper  as  a  guaranty 
to  such  of  the  depositors  as  might  give  the  forbearanoe  to  C. ,  and  that  thej  executed 
It  in  consideration  of  such  forbearance  to  be  given  by  the  several  depositors;  in  a 
•nit  by  one,  it  is  not  necessary  to  allege  forbearance  by  all. 

10.  If  the  alleged  guaranty  was  given  in  oonsideration  that  the  several  depositors 
would  forbear  to  demand  their  deposits,  the  giving  of  forbearanoe  would  be  sufll- 
oient.    An  agreement  to  give  it,  without  doing  so,  would  not. 

11.  If  the  oonsideration  was  forbearanoe  to  C.  during  the  panic,  or  until  he  oonld 
conveniently  pay,  his  failure,  and  the  close  of  his  house  a  few  days  after  the  exeon- 
tion  of  the  guaranty,  dispensed  with  the  necessity  of  further  forbearance;  and  for- 
bearanoe until  that  time  formed  a  sufficient  consideration  to  support  tbe  oontraet. 

12.  It  is  a  general  rule  that  if  a  person  offers  to  pay  money  upon  the  performance 
of  an  act  by  another,  the  performance  of  the  act  bj  tbe  latter,  without  any  notice  of 
his  acceptance  of  the  offer,  or  of  his  intention  to  act  upon  it,  gives  him  a  right  to 
demand  the  money,  fint  it  is  settled  as  au  exception  to  that  rule,  that  where  the 
offer  is  to  guaranty  a  debt  for  which  another  is  primarily  liable,  in  consideration  of 
tome  act  to  be  performed  by  the  oreditor,  mere  performance  of  the  act  is  not  sufficient 
to  fix  the  liability  of  the  guarantor;  but  the  creditor  must  notify  the  guarantor  of 
his  acceptance  of  the  offer,  or  of  his  intention  to  act  upon  it.  (2  Amer.  Lead,  Oa»eB, 
pagn  85  to  107;  7  B.  Mon.,  6  ;  13  lb.,  381;  14  If>.,  184;  7  Pet.  113.) 

13.  That  the  guarantors  might,  by  inquiry  from  the  person  in  whose  favor  the 
Ipoaranty  was  given,  have  learned  what  had  passed  between  the  guarantees  and  him- 
Bolf,  will  not  dispense  with  notice.  A  person  thus  proposing  to  become  surety  for 
another  Is  not  bound  to  inquire  as  to  the  acceptance  of  his  proposal— the  etiditor, 
who  intends  to  hold  him  responsible  for  the  debt  of  another,  mnstshow  that  he  had 
reasonable  notice  of  such  intention. 

14.  The  dootHne  9upra  is  not  opposed  by  the  decision  in  Lent  vt,  Padel/ord,  (10 
iicM,  230,)  nor  that  in  Kaaey  vt.  Lane,  (1  Met.  Ky.  Rep,,  410.) 

15.  When  notice  of  the  acoeptanoe  of  an  offer  to  guaranty  is  requisite,  (in  an  ac- 
tion on  snoh  guaranty,)  the  allegation  of  notice  in  the  petition  should  be  special,  and 
auoh  as  will  enable  the  court  to  determine  from  its  statements  whether  or  not  the  no- 
tice was  given  as  the  law  requires.  (2  Ala,  373;  3  Conn,  438.)  The  general  aver- 
mentf  "o/  all  which  the  d^'/endanfe  had  notice,"  is  not  sufficient. 

16.  Allegation  of  a  legal  conclusion,  deduoed  by  the  plaintiff  from  faots  alleged  in 
lus  pleadings,  is  not  a  material  allegation. 

17.  Plaintiff  alleged  in  his  petition,  in  substance,  that  publio  conBdenee  in  C,  a 
banker,  being  greatly  impaired,  in  oonsideration  that  the  plaintiff  and  the  other  de- 
|K>sitoM.  would  forbear  to  withdraw  their  deposits,  and  would  permit  C.  to  keep  and 
ase  the  same  during  the  panio  or  until  he  ooald  conveniently  pay  them,  and  to  pre- 
rent  a  run  upon  him,  and  of  sustaining  his  credit,  the  defendants  signed  and  deliv- 
ered to  C,  (the. banker,)  and  published  in  the  newspapers,  the  following  instrument: 

''Louisville,  Oct.  1,  1857.  We  the  undersigned  agree  to  guaranty  the  depositors 
of  W.  B.  C.  in  the  payment  in  full  of  their  demands  against  said  C,  on  aeeonnt  of 
money  deposited  with  him.  We  have  entire  oonfidence  in  bis  ability  to  meet  all 
demands."  That  the  paper  was  shown  to  plaintiff  by  C,  and  chat  accepting  and  re- 
lying upon  the  same,  he,  upon  the  faith  of  the  guaranty,  forbore  to  withdraw  hi« 
money  as  he  purposed  to  do,  of  all  which  defendants  had  due  notice;  and  that  C. 
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iailad  and  closed  hit  banking  honse  on  tbe  6th  of  October,  1857.  H*ld,  (vpon  da- 
marrer  to  the  petition,)  That  the  petition  is  fatally  defeotire  for  want  of  speeia^ 
aTorment  of  reasonable  notice  to  the  guarantors  of  the  plaintiff's  aoeeptanee  of  the 
offer,  or  of  his  intention  to  act  npon  it. 

W.  C.  Wood,  for  appellant,  cited  4  Bibb,  454;  7  Blackford, 
526;  Bauvier,  Inst.,  2  vol.,  56;  11  Sliep.,  73;  Pike,  76;  20  Wen- 
dea,S2;  14  B.  Man.,  185;  Holbart,  31;  Cro.  and  Jac,  287,  432, 
685;  7  Cranch,  523;  14  Conn.  490;  5  Tenn.,  596,  606;  4  Dog., 
444;  24  Wend.,  35;  3  Sneed,  Tenn.,S^]  Brown,  390;  5  Mason  4" 
Welby,  500;  7  Cranck,  69;  12  East,  10,  227;  Ado/.  Sp  EUis,  309; 
£;?n/,  163;  12  Wheat,  515;  1  J^.  Raymond,  357;  1  i?am.  4* 
Ad(U.,  603;  2  Howard,  426;  10  Moore,  395;  Parsons  on  Contracts, 
Z^b,  and  notes)  15  N.  Hamp.,  127;  9  £;a5<,  248;  1  Barr,  394;  1 
Smith's  Leading  Cases,  6th  Amer.  Ed.,  373;  1  Strange,  692;  2 
flarm,  469;  4jBarr,305;  12  Mass.,  154;  7  N.  Hamp.,  549;  1 
Strange,  %%',  9  BarA.,202;  5  PicA.,  380;  14  Com.,  490;  5  Conn., 
596;  7  lb.  532;  2  .Sicto,  457;  5  Tenn.,  606;  1  CAi/<y'5  Plead., 
320;  24  TFewrf.,  35. 

Dembitz  <&  BfJUE,  OD  same  side,  cited  10  Mclss.,  230;  2  iliTi^. 
i^fl^/.  az*«,  33;  2  CAi7/yj  Pfeai.,  316,  318;  2  Satt.,  457;  flo/- 
ftart,  51;  Cro.  Jac.,  432;  2  Hen.  Black.,  613;  2  Smi/A'^  L.  C,  21; 
1  Af«^  JEy,  410;  5  B.  iWbn.,403. 

O.  F.  Stirman,  on  same  side,  cited  Parsons  on  Contracts,  867, 
69,  and  notes;  1  Ld.  Raymond,  357;  1  Barnwell  ^  Add.,  603;  10 
Moore,  395;  3  Bir^,  107;  2  Howard,  426;  12  JFAarton,  515;  12 
East,  217;  Broom, page  31 1,  313,321,  388,390  and  91,  and  99-^ 
bth  Mason  ^  Welby,  501;  KenVs  Com.,  163-4  and  5;  2  Camp- 
Ac//,  413;  7  Crunch,  69;  10///  At/J,  4-  Ellis,  309;  uJi  PtcA., 
380;  1  Strange,  88;  12  i»frm.,  154;  7  JV.  fla/n/>.,  540;  9  Barb., 
202;  3  TFo^^,  213;  5  Rawle,  69;  4  Barr,  305;  5  i/arz-w,  469; 
Hobart,  31;  Cro.  /oc.,  432;  Smith  vs.  Gaffe,  2  Ld.  Raymond;  Cro. 
Jac.,  2S7;  Cro.  Jac.,  685;  Cro.  Jac,  34;  14  Conn..  R^p.,  479; 
16  Yiner*s  Ahridr^emcnt  Title  Notice,  jiogr,  b.vl  10;  5  Tenn.  Rep., 
606:  Lawsons  Pl.,22\;  1  Chitty,  P/.,  S20;  2  TFm.  Siunders,  62, 
n.;  Comyns  Dig.  575,  ^Wc  pleading,  2  Salkcld,  457;  5  Conn., 
Rep.,  596;  4M  J9aj^.  444;  7  C«7in.  JR(?p„  523;  24:W:mdefl,  35;  2 
A.  JST.  Marshall,  255,  733;  1  B^rr,  394;  J  Strange,  692;  1  D^wio, 
404;  15  N.  Hamp.,  127;  lO^A  Exchequer,  323;  9^/<  JSa^^,  24S;  1 
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Smith's  Leading  Cases,  bth  Amer.  Ed.,  373;  25  Ala.  Rep.,  704; 
15  Conn.  Rep  ,  457;  6  Peters,  624;  Adams  vs.  Johnson,  12/A  Peters 
Douglas  vs.  Reynolds;  Lee  vs.  Dick;  Bright  vs.  McKnight,  1  Sneedy 
158;  2  Swan  Rep.,  117;  3  Sneed,  89;  29  Ala.,  288;  34  iV.  Hamp  , 
&34;  Woostock  Bank  vs.  Downer,  1  Williams^  Rep.,  Vermont,  2d 
American  Leading  Cases. 

Morris,  Speed,  and  G.  A.  Caldwell,  for  appellees. 

JUBGB  PETERS  dkliyibed  thk  opiirioif  or  thi  goubt: 

The  appellant  brought  this  suit,  alleging,  in  substance,  that 
on  the  Ist  of  October,  1857,  one  W.  E.  Culver,  a  banker  in 
Louisville,  owed  (he  plaintiff  $1,430  53,  and  to  other  persons 
large  sums,  payable  on  demand,  on  account  of  money  depos- 
ited with  him;  that  a  panic  prevailed,  and  the  confidence  of 
the  public  in  the  ability  of  Culver,  and  other  private  banker*, 
to  meet  the  demands  of  their  depositors,  had  been  greatly  im- 
paired. That  the  defendants,  knowing  that  many  persons  had 
large  sums  deposited  with  Culver,  and  fearing  that  they  would 
demand  the  same,  and  knowing  that  he  could  not  meet  said 
demands  if  made,  on  sai  I  1st  of  October,  or  shortly  after  said 
day,  in  consideration  that  the  plaintiff  and  the  other  depositors 
would  forbear  to  withdraw  their  deposits,  and  would  permit 
Culver  to  keep  and  use  the  same,  during  the  panic  or  until  he 
could  conveniently  pay  them,  and  to  prevent  "a  run  upon  him'' 
and  of  sustaining  his  credit,  did  on  said  day,  sign  and  deliver 
to  Culver,  and  publish  in  the  newspapers,  the  following  instru- 
ment: 

"Louisville,  Oct.  1,  1857. 
We  the    undersigned  agree    to   guaranty  the   depositors  of 
Wm   £  Culver  in  the  payment  in  full  of  their  demands  against 
said  Culver,  on  account  of  money  deposited  with  him. 

We  have   entire   confidence  in   his  ability  to  meet   all  de- 
mands. 

James  Thompson,  James  Guthrie, 

Levi  Tyler,  Wm.  B.  Caldwell, 

Isaac  Caldwell,  Joseph  Swaoer, 

F.  S.  J.  Ronald,  W.  H.  Stokes." 
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That  the  plaintiff  intended  to  withdraw  his  deposits 
from  Culver  on  the  said  ist  day  of  October,  and  drew 
a  .check  for  that  purpose;  but  said  Culver  showed  him 
the  said  instrument,  signed  by  said  defendants;  and  that 
the  plaintiff  relying  upon  the  guaranty  therein  con^, 
tained,  accepted  the  same  and  acted  upon  It,  and  suffered  and 
permitted  his  said  money  to  remain  with  said  Culver  on  de- 
posit, and  did  not  insist  on  the  payment  of  his  ^aid  check,  as 
he  would  have  done  but  for  said  contract  of  the  defendants. 
That  said  defendants  delivered  said  guaranty  to  Culver  lor  the 
benefitof  all  his  depositors,  and  that  Culver  did  exhibit  and 
deliver  the  same  to  his  depositors  to  obtain  forbearance  and 
indulgence,  and  to  sustain  his  credit,  of  all  which  defendants 
had  due  notice.  That  Culver  failed,  and  closed  his  banking 
houseontheSthof  October,  1857,  and  that,  though  often  re- 
quested he  has  failed  to  pay  plaintiff  said  sum  of  $1,430  53,  or 
any  part  thereof,  of  which  defendants  had  due  notice.  Where- 
fore he  prays  judgment  against  them  for  said  sum   of  money. 

The  defendants  demurred,  upon  the  grounds  Ist.  That  there 
was  a  defect  of  parties.  8d.  That  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Upon  the  last 
ground  the  demurrer  was  sustained,  and  the  petition  dismissed. 
Afterwards,  but  during  the  same  term,  the  plaintiff  offered  to 
file  an  amended  petition,  alleging,  in  substance,  that  the  de- 
fendants, by  delivering  to  Culver,  and  publishing  in  the  news- 
papers, the  aforesaid  guaranty,  waived  notice  of  an  accept- 
ance of  it  by  the  depositors;  which  motion  was  overruled,  and 
the  plaintiff  appealed. 

In  support  of  the  first  ground  of  demurrer,  it  is  contended 
that  the  guaranty  was  intended  (o  be  obligatory  only  in  the 
event  that  it  should  be  accepted  by  all  the  depositors,  and  that 
such  is  its  effect,  and  therefore  all  the  depositors  are  necessary 
parties  to  this  suit. 

We  are  of  a  different  opinion.  The  petition  shows  that  the 
appellant  alone  is  ^titled  to  the  money  claimed  by  him;  the 
other  depositors  have  no  interest  in  it,  nor  in  this  action.  The 
fact,  if  conceded,  that  their  acceptance  of  the  guaranty  was 
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necessary  to  render  it  obligator^'  in  favor  of  appellant,  did  not 
make  them  ncce^^ary  parties  to  his  action. 

Upon  the  second  ground  of  demurrer  several  questions  are 
made  by  counsel. 

1.  It  is  contended  for  appellant  that  the  writing  was  not  a 
propoposal  to  guaranty  those  depositors  who  might  give  in- 
dulgence to  Culver;  but  an  absolute  guaranty  of  payment  of 
all  the  deposits  in  Culver's  handn,  without  any  future  action 
by  the  depositors. 

This  position  is  inconsistent  with  the  petition,  which  alleges 
that  the  writing  was  executed  in  consideration  of  forbearance 
to  be  thereafter  given  to  Culver  by  his  depositors.  Moreover, 
if  this  position  of  counsel  is  correct,  the  petition  is  detective; 
because  it  shows  that  there  was  no  consideration  for  such  an 
agreement.  True,  as  suggested  by  counsel,  a  writing  imports, 
prima  facie,  a  valuable  consideration;  but  the  presumption  of  a 
sufficient  consideration  ceases  to  exist  whenever  the  party  re- 
lying upon  the  agreement  undertakes,  though  unnecessarily,  to 
show  what  was  the  consideration.  (Jerome  vs,  Whitnci^,  7 
John,,  321;  BvIliU  vs.  Ralston,  1  A.  K.  Mar.,  331.) 

The  appellant  undertook  to  show  the  consideration  of  this 
agreement,  and  the  facts  stated  by  him  shows  that  there  was 
no  consideration,  unless  it  consisted  in  future  forbearance  by 
Culver's  depositors,  which  clearly  could  form  no  consideration 
for  an  absolute  agreement  by  the  appellees  to  pay  said  depos- 
itors without  reference  to  such  forbearance 

2.  On  the  other  side  it  is  contended  that  the  guaranty  is 
void  under  the  Statute  of  Frauds,  because  it  does  not  suffi- 
ciently express  the  agreement  of  the  parties.  We  perceive 
no  material  defect  in  the  writing,  unless  it  consists  in  its  fail- 
ure to  state  the  consideration  which  induced  its  execution. 

As  a  consideration  is  an  essential  part  of  every  contract, 
and  is  not  implied  by  the  common  law  to  support  a  contract 
not  under  seal,  it  was  held  by  the  English  courts  that  writings 
not  under  seal,  to  be  valid  under  the  Statute  of  Frauds,  must 
contain  a  statement  of  the  consideration  of  the  contract;  and 
the  doctrine  appears  to  have  been  recognized  by  this  court; 
but  it  was  never  applicable  to  contracts  under  seal,  because, 
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as  to  them,  the  common  law  presumed  a  consideration.  (Liv- 
ingston vs.  Tremper,  4  John.,  416;  Douglass  vs,  Howland^  24 
W^d.,35;  Edeliii  w.  Gmgh,  5  GilL,  103;  Childsvs.  Bamum,  11 
Barb.^  14.)  But  under  the  Kentucky  Statute  of  1812,  (1  S.  L., 
343,)  written  contracts,  whether  sealed  or  not,  imported  a  con- 
sideration, whilst  under  the  acts  of  1801,  {lb.,  331,)  and  of  1815, 
(1  Ib.y  345,)  the  consideration  of  such  writings  could  ^e  im- 
peached by  plea.  In  view  of  these  provisions,  which  were 
adopted  in  the  Kevieed  Statutes,  and  which  apply  to  contracts 
embraced  by  the  Statute  of  Frauds,  and  apparently  for  the  pur- 
pose of  placing  it  beyond  doubt  that  such  contracts  should 
stand  upon  the  same  footing  as  other  written  contracts  with 
respect  to  the  consideration,  it  was  enacted,  concerning  con- 
tracts required  to  be  in  writing,  that  *'the  consideration  need 
not  be  expressed  in  the  writing;"  it  may  be  proved  when 
necessary,  or  disproved,  by  parol  or  other  evidence.  {Revised 
Statutes,  chap  22,  sec.  1.) 

Neither  the  language,  nor  policy  of  the  statute,  furnishes 
any  ground  for  a  distinction  between  executed  and  executory 
considerations.  It  is  as  dangerous  to  admit  parol  evidence  of 
the  one  as  the  other. 

It  seems  clear  that  this  guaranty  would  not  have  been  void 
under  the  statute  of  frauds,  if  it  had  been  given  in  considera- 
tion of  money  paid  to  the  guarantors  by  the  depositors;  and 
we  perceive  no  ground  for  holding  it  void  under  that  statute, 
if  it  is  supported  by  any  other  sufficient  consideration,  whether 
executed  or  executory,  though  not  stated  in  the  writing. 

There  would  be  no  room  for  doubt  upon  this  point,  but  for 
the  fact  that  the  statements  of  the  petition,  as  to  the  consid- 
eration, show  that  the  contract,  instead  of  being  an  uncondi* 
tional  guaranty,  as  it  on  its  fnce  purports  to  be,  was  a  condi- 
tional guaranty,  depending  for  its  validity  upon  the  perform- 
ance of  certain  acts  by  the  depositors.  As  it  is  not  claimed 
in  the  petition  that  the  guarantors  made  any  other  contract 
than  that  contained  in  the  writing,  the  question  whether  or  not- 
the  contract  is  void  under  the  statute  of  frauds  may  be  an- 
swered by  determining  whether  or  not  there  is  a  variance  be- 
tween the  contract  contained  in  the  writing  and  that  set  forth 
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in  the  petition.  We  are  clearly  of  opinion  there  is  no  such 
variance.  In  SmitVs  Leading  Cases,  vol.  I,  page  628, 4  Am.  Ed., 
it  is  said:  "No  rule  of  law  is  better  settled  than  that  a  con- 
ditional promise  for  the  payment  of  money  becomes  absolute 
as  soon  as  the  condition  is  fulfilled,  and  may  be  declared  on 
as  if  it  had  never  existed.  {Stone  vs.  Rogers,  2  M.  6p  W.,  443.) 
For  aa^the. engagement  of  the  promissor  finally  results,  in  such 
cases,  in  an  unqualified  obligation,  the  law  implies  an  unqual- 
ified promise  for  its  fulfillment.  Thus,  the  indebitatus  counts 
are  sustained  every  day  on  promises,  which,  although  contin- 
gent originally,  have  ended  in  an  absolute  liability"  Our 
views  as  to  whether  there  is  a  variance  between  the  contract 
contained  in  the  writing,  and  that  set  forth  in  the  petition,  is 
sustained  by  the  foreg  »ing  authority. 

It  is  also  contended  that  appellant  is  estopped  from  relying 
upon  the  alleged  consideration  of  forbearance  with  Culver  be- 
cause it  is  incon-sidtent  with  the  writing.  And,  if  not,  yet  that 
the  petition  is?  defective,  because  it  does  not  show  that  the  con- 
templated forbearance  was  to  be  given  during  such  time  as 
would  form  a  consideration  for  the  guaranty;  because  it  does 
not  show  that  all  the  depositors  gave  the  contemplated  for- 
bearance; and  because  it  does  not  show  that  the  appellant 
agreed  with  Culver,  or  the  guarantors,  to  give  any  forbearance. 

In  support  of  the  first  point,  it  is  argued,  that  the  object  of 
the  guarantors,  as  shown  by  the  writing,  was  to  inspire  confi- 
dence, not  only  in  Culver's  ultimate  solvency,  but  in  his  ability 
to  pay  all  deposits  at  once  if  demanded,  and.  thus  to  prevent  a 
run  upon  him;  that  an  offer  to  guaranty  the  depositors,  if  they 
would  forbear  to  make  demand  until  Culver  could  convenient- 
b'  P^Yi  would  have  impaired  confidence  in  his  ability  to  pay 
promptly,  and  might  thus  have  caused  a  run  upon  him,  and, 
therefore,  that  the  averment  of  future  forbearance,  as  the  con 
sideration  of  the  guaranty,  is  inconsistent  with  the  writing. 

In  our  opinion  the  writing  furnishes  no  foundation  for  this 
argument,  except  the  expression  of  entire  confidence  in  his 
(Culver's,)  ability  to  meet  all  demands.  The  guaranty  con- 
tained in  it,  expressed,  by  implication,  a  doubt,  at  least,  of  his 
ability  to  pay  promptly;  and  this    expression  of  doubt   is  con- 
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sistent  with  the  expression  of  confidence  in  his  ability  to  meet 
all  demands,  but  not  with  an  expression  of  confidence  in  his 
ability  to  meet  all  demands  promptly.  If,  as  alleged,  public 
confidence  in  Culver  was  impaired,  and  the  guaranty  was 
given  in  consideration  of  future  forbearance  to  him,  its  neces- 
sary tendency  was  to  deter  and  prevent  depositors  from  de- 
manding immediate  payment;  because,  by  doing  so,  they 
would  have  lost  the  benefit  of  the  guaranty,  without,  perhaps, 
getting  payment  from  Culver,  and  it  may  be  presumed  that 
the  appellees  expected  the  guaranty  to  operate  thus  in  pro- 
curing indulgence  tor  him. 

The  petition  states  that  the  guaranty  \yas  given  in  consider- 
ation *'lhat  the  plaintiff  and  the  other  depositors  would  for- 
bear," &c.  If  that  was  the  consideration,  the  petition  is  de- 
fective in  failing  to  allege  forbearance  by  the  other  depositors. 
But  perhaps  the  petition,  in  view  of  other  parts  of  it,  should 
be  regarded  as  averring,  in  substance,  that  the  defendants 
designed  the  paper  as  a  guaranty  to  such  of  the  depositors  as 
might  give  forbearance  to  Culver,  and  that  they  executed  it  in 
consideration  of  such  forbearance,  to  be  given  by  the  several 
depositors.  That  the  averment  of  such  a  consideration  is  not 
inconsistent  with  the  writing  is  obvious  from  the  fact  that  the 
writing  contains  no  statement  concerning  the  consideration. 
If  the  petition  had  alleged  that  the  guaranty  w^as  given  in  con- 
sideration of  a  certain  per  centage,  to  be  paid  by  the  several 
depositors,  and  that  the  plaintiff  had  paid  the  same,  it  seems 
clear  that  he  could  have  maintained  his  action,  without  alleg- 
ing that  all  the  other  depositors  had  paid  the  per  centage  ex 
pected  from  them,  it  seems  equally  clear,  that,  if  the  consid- 
eration was  forbearance  to  Culver  by  the  several  depositors, 
the  plaintiff  can  sue  without  alleging  forbearance  by  all  of 
them. 

Nor  do  we  concur  in  the  opinion  of  the  circuit  judge,  that 
the  petition  is  defective  because  it  fails  to  aver  that  the  plain- 
tiff agreed  with  Culver,  or  with  the  guarantors,  that  he  would 
give  indulgence  to  Culver.  If,  as  alleged,  the  guaranty  was 
given  in  consideration  that  the  several  depositors  would  ior- 
bear  to  demand  their  deposits,  the  giving  of  forbearance   was 
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eufficient,  whilst  an  agreement  to  give  it,  without  doing  so, 
would  not  have  been  sufficient. 

We  are  also  of  opinion  that,  if  the  consideration  was  for- 
bearance to  Culver  during  the  panic,  or  until  he  could  con- 
veniently pay,  his  f:iilun?  and  the  clot-e  of  his  house  on  the  5th 
of  October  dispenspcl  with  the  necessily  of  further  forbear- 
ance; and  that  forbearance  until  that  time  formed  a  sufficient 
consideration  to  support  the  contract. 

What  was  the  consideration  depends  upon  evidence  not 
contained  in  th<  writing.  The  writing  neirhi?r  estops  the 
plaintiff  from  showing  that  the  consideration  was  forbearance 
by  the  several  depositors  rer^pectively,  nor  the  defendants  from 
showing  that  the  consideration  was  forbearance  coupled  with 
an  agreement  to  forbear  by  all  the  depositors. 

4.  It  remains  to  be  considered  whether  or  not  notice  to  the 
appellees  of  an  acceptance  of  the  guaranty  by  the  appellant 
was  necessary;  and,  if  it  was,  whether  or  not  the  petition 
avers  such  notice. 

It  is  a  general  rule,  that  if  a  person  offers  to  pay  money 
upon  the  performance  of  an  act  by  another,  the  performance 
of  the  act  by  the  latter,  without  any  notice  of  his  acceptance 
of  the  offer,  or  of  his  intention  to  act  upon  it,  gives  him  a 
right  to  demand  the  money.  This  rule  applies  to  the  offer  of 
a  rewar^l  for  the  return  of  lost  property,  and  to  many  other 
cases.  But  it  is  settled  in  the  tribunals  of  the  United  States, 
and  of  several  States,  as  an  exception  to  that  rule,  that  where 
the  offer  is  to  guaranty  a  debt  for  which  another  is  primarily 
liable,  in  consideration  of  soirie  act  to  be  performed  by  the 
creditor,  mere  performance  of  the  act  is  not  sufficient  to  fix 
the  liability  of  the  guarantor;  but  the  creditor  must  notify  the 
guarantor  of  his  acceptance  of  the  offer,  or  of  his  intention  to 
act  upon  it.  This  doctrine  appears  to  have  been  rejected  by 
the  courts  of  New  York,  and  of  several  other  States;  but  the 
authors  of  the  American  Leading  Cases,  whilst  they  apparent- 
ly question  its  correctness,  concede,  and  the  cases  cited  by 
them  prove,  that  it  is  sustained  by  the  decided  weight  of 
Anierican  authority.  (Amer.  Lead.  Caj;es^  2  vd,  pages  35  to 
107. 
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The  importance  of  establishing  a  general  rule  concerning 
contracts  of  this  character,  which  frequently  arl^e  between 
citizens  of  different  States,  furnishes  a  renson  for  following  the 
rule  adopted  by  the  Supreme  Court  of  the  United  States;  and, 
though  we  are  riot  aware  that  this  court  has  heretofore  ex- 
pressly decided  the  question,  it  has  repeatedly  sanctioned  the 
doctrine  under  consideration.  ^Kincheloe  vs,  H^JmeSy  7  B* 
Mon.,b;  Bell  ^  Terry  vs.  KeUar,  13  76.,  381;  Low  ^  Co.  vs. 
Bechmth,  14  iA.,  184.)  Finally,  it  seems  to  us  to  be  a  just  and 
reasonable  doctrine,  though,  like  every  other  general  rule,  it 
may  sometimes  operate  with  hardship.  We  do  not  mean  to 
intimate,  however,  that  its  application  in  this  case  would  so 
operate  on  the  appellant;  for,  though  his  petition  shows  that 
be  forebore  to  demand  his  deposits  from  Culver,  upon  the  faith 
of  the  guaranty,  it  does  not  certainly  appear  that  he  would 
have  gotten  his  money  if  he  had  demanded  it.  This,  how* 
ever,  does  not  affect  the  merits  of  the  legal  questions  in- 
volved. 

The  reason  for  this  doctrine  was  thus  stated  in  Douglas  vs, 
Reynolds,  (1  Pet.f  113:)  **A  party  giving  a  letter  of  guaranty 
has  a  right  to  know  whether  it  is  accepted,  and  whether  the 
person  to  whom  it  is  addressed  intends  to  give  credit  on  the 
faith  of  it  or  not.  It  may  be  most  material,  not  only  as  to  his 
responsibility,  but  as  to  his  future  rights  and  proceedings.  It 
may  regulate  in  a  great  measure  his  course  of  conduct,  and 
bis  exercise  of  vigilance  in  regard  to  the  party  in  whose  favor 
it  is  given  Especially  it  is  important  in  the  cane  of  a  contin- 
uing guaranty,  since  it  may  guide  his  judgment  in  recalling  or 
suspending  it." 

These  reasons  apply  to  the  case  before  us,  and  we  perceive 
no  ground  upon  which  it  can  be  excepted  from  the  operation 
of  the  rule  founded  upon  them. 

The  fact  that  the  guarantors,  by  inquiry  from  the  person 
in  whose  favor  the  guaranty  was  given^  might  perhaps  have 
learned  what  had  passed  between  the  guarantees  and  him- 
self, has  existed  in  many  other  cases,  and  has  not  been  held 
sufficient  to  dispense  with  notice. 
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The  rule  is,  that  a  person,  thus  proposing  to  become  surety 
for  another,  is  not  bound  to  inquire  as  to  the  acceptance  of  bis 
proposal;  the  creditor  who  intends  to  hold  him  responsible  for 
the  debt  of  another  must  show  that  he  had  reasonable  notice 
of  such  intention.  This  doctrine  is  not  opposed  by  the  de- 
cision in  Lent  vx.  Padeiford,  (10  Mass.,  230,)  cited  by  appellant's 
counsel.  In  that  case  the  on)y  points  decided  were,  that,  in  a 
suit  against  a  guarantor,  the  plaintiff  need  not  aver  notice  to 
the  defendant  that  the  principal  debtor  has  failed  to  perform 
the  contract,  nor  a  special  request  to  the  defendant  to  pay  the 
money.  Nor  is  it  opposed  to  the  decision  in  Kascy  vs.  Lane,{\ 
Met,  Ky.  Rep.,  410,)  cited  also  by  counsel  for  appellant;  in 
which  a  surety  on  a  warehouse  man's  bond,  stipulating  that 
the  principal  would  faithfally  account  for  ail  tobacco  that 
might  be  consigned  to  him,  was  held  liable  to  a  consignor, 
though  he  had  not  been  notified  of  the  consignment.  It  does 
not  appear  that  the  question  under  consideration  was  discussed 
by  counsel,  or  considered  by  the  court,  in  that  case.  If  it  had 
been,  the  court  would  probably  have  noticed  several  differ- 
ences between  that  case  and  those  in  which  notice  has  been 
required.  (1.)  That  bond  was  not  executed  solely  in  consider 
ation  of  future  consignments  to  the  principal  obligor.  A  stat- 
ute required  a  bond  with  surety  to  be  approved  by  the  council 
of  Louisville,  in  order  to  secure  to  the  principal  the  right  to 
keep  a  tobacco  warehouse.  The  bond  was  executed  for  that 
purpose;  and,  though  it  did  not  conform  to  the  statute,  the 
council,  believing  that  it  did,  approved  it,  and,  in  consideration 
of  it,  authorized  the  principal  to  keep  a  warehouse;  which 
was  regarded  as  a  sufficient  consideration  to  support  the  obli- 
gation as  a  common  law  bond.  (2.)  As  notice  would  not  have 
been  necessary  if  the  bond  had  conformed  to  the  statute,  and 
as  the  surety,  when  he  executed  it,  believed  it  did  so  conform, 
it  was  clear  he  did  not  expect  nonce.  (3)  The  consignor, 
finding  that  the  principal  was  permitted  to  keep  the  ware- 
house, had  a  right  to  act  upon  the  assumption  that  a  statutory 
bond  had  be^n  executed,  and  therefore  was  not  in  default  in 
failing  to  give  notice  of  his  consignment. 
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The  petition  contains  no  allegation  of  notice  to  the  defend- 
ants, except  the  general  averment,  "of  all  which  the  defendants 
had  notice."  In  our  opinion  the  allegation  of  notice  should 
be  special,  and  such  as  would  enable  the  court  to  determine, 
from  the  statements  of  the  petition,  whether  or  not  the  notice 
was  given  as  the  law  require?.  {Lawson  vs.  Townes,  2  Ala.  /J., 
373;  Rapelye  vs,  Pardy,  3  Conn.  /?.,  438,  and  cases  cited.)  As  the 
petition  contains  no  special  averment  of  notice,  there  is  no 
question  before  us  as  to  the  time  within  which  notice  should 
have  been  given  in  this  case. 

It  follows,  from  what  has  been  said,  that  the  demurrer  to  the 
petition  was  properly  sustained,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  amended  petiiion,  offered  by  appellant,  does  not  sub- 
stantially differ  from  the  original  petition,  except  that  it  al- 
leges in  sub^^tance  that  the  defendants,  by  the  terms  of  said 
guaranty,  its  publication, and  delivery  to  Culver,  waived  notice 
of  acceptance  thereof.  This  being  an  allegation,  not  of  any 
fact,  but  of  a  legal  conclusion  deduced  by  the  plaintiff  from 
facts  alleged  in  his  original  petition,  was  not  a  material  allega- 
tion. The  motion  to  file  the  amended  petition  was  therefore 
properly  overruled. 

The  judgment  is  affirmed. 


CASE  22— PETITION   ORDINABY— JANUARY  29. 

Bank  of  Kentackj  vs,  Flojd  et  al. 

APPIAL  FROM  THE   WARBKM  CIRCUIT  COURT. 

1.  The  holder'fl  diHebarging,  or  giviof  time  to,  way  of  th«  partiet  on  a  bill  of  ex- 
obaDge,  will  b«  a  discharge  of  every  other  party  who,  upon  pitying  the  bill,  woald 
be  entitled  to  sue  the  party  to  whom  suoh  discharge  or  time  has  been  given.  That 
the  drawer  and  indorsers  will  be  discharged  by  a  release  of  the  aoceptur,  or  by  * 
valid  agreement  between  the  bolder  and  acceptor,  in  whiob  the  drawer  and  indoriert 
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do  not  concur,  whereby  tine  is  giyen  the  acceptor  for  payment  of  the  bill  after  it  i« 
due. 

2.  But  a  discharge  or  release  by  the  holder  to  any  party  upon  the  bill,  will  not 
discharge  the  antecedent  parties  who  are  liable  to  him  for  the  debt,  but  will  only 
discharge  the  subsequent  parties.  Thus,  (the  parties  being  severally  liable,  accord- 
ing to  their  respective  positions,  on  the  bill,)  a  release  by  the  holder  to  the  last  two 
indorsers  will  not  discharge  the  liability  of  either  the  drawer,  acceptor,  or  prior 
indorser. 

3.  In  such  case  the  antecedent  parties  are  not  entitled  to  hare  the  sums  severally 
paid  by  the  two  indorsers  to  the  holder  of  the  bill,  in  consideration  of  their  release, 
oredited  as  payments  upon  the  bill.  The  amount  paid  neither  increased  nor  dimin- 
ished the  liability  of  the  prior  parties. 

J.  R.  Underwood,  for  appellant. 
J.  C.  &  J.  H.  WiLKiNS,  for  appellees. 

CHIEF  JUSTICE  DUVALL  delivbbid  the  opinion  of  thb  goubt: 

In  this  action  the  plaintiff  nought  to  recover  a  balance  claim- 
ed to  be  due  on  a  bill  of  exchange  for  $2,500,  dated  8th  Sep- 
tember, 1852,  of  which  Davis  was  the  drawer,  Floyd  the  •ac- 
ceptor, Young  the  payee,  and  Arnold  and  Jones  indorsers. 
The  bill  was  made  for  the  accomodation  of  Floyd,  the  accep- 
tor. All  the  parties  to  the  bill  were  sued  except  Jones,  the 
last  indorser,  und  the  action  was  dismissed,  before  trial,  as  to 
Arnold. 

The  defenses  relied  upon  in  the  answer  were  payment  and 
want  of  notice,  and  the  release,  by  the  plaintiff,  of  the  laat 
two  indorsors  on  the  bill.  The  law  and  facts  having  been  sub- 
mitted to  the  court  without  the  intervention  of  a  jury,  judg- 
ment was  rendered  dismissing  the  action;  and  the  plaintiff  haa 
appealed. 

On  the  trial  the  facts  were  agreed  by  the  parties,  and  are 
substantially  as  follows.  That  the  defendants  had  due  notice 
of  the  protest  of  the  bill,  and  that  the  plaintiff  ought  to  re- 
cover, unless  a  payment  which  had  been  made  by  Arnold,  on 
the  23d  November,  1857,  of  $103,  and  a  payment  by  Jones,  on 
the  13th  July,  1853,  should  be  credited  as  su  miichpaid  on  the 
bili;  that  the  two  sums  mentioned  had  been  received  by  the 
plaintiff,  who  was  the  holder  of  the  bill,  under  an  agreement 
with  Arnold  and  Jones  respectively,  to  the  effect  that  in  con- 
sideration oi  the  payment'  by  them  of  the  sums  mentioned  the 
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plaintiff  waa  not  thereafter  to  hold  them  liable  upon  the  bill, 
bat  would  look  to  the  other  parties  for  payment.  And  it  was 
further  agreed  that  the  two  sums  mentioned  made  an  amount 
equal  to  and  greater  than  the  balance  due  on  the  bill,  and  that 
the  plaintiff  claimed  judgment  on  the  ground  that  the  two 
sums  so  paid  to  the  plaintifi  by  Arnold  and  Jones  ought  not  to 
be  credited  as  payments  on  the  bill. 

This  arrangement  was,  in  effect  and  substance,  a  release  by 
the  holder  of  the  several  liabilities  of  the  two  indorsers,  for 
the  consideration  stated.  The  release  to  Jones,  who  was  the 
last  indorser,  was  executed  by  the  plaintiff  in  July,  1853,  and 
the  release  to  Arnold,  who  was  next  to  the  last  indorser,  was 
executed  in  November,  1857. 

Upon  these  facta  two  questions  arise: 

1.  Did  the  release  of  the  last  two  indorsers  operate  to  dis* 
charge  the  antecedent  parties  to  the  bill. 

2.  Were  the  antecedent  parties  entitled  to  the  benefit  of  the 
sums  paid  by  Arnold  and  Jones  to  the  holder,  in  consideration 
of  their  release,  as  payments  upon  the  bill. 

first.  It  is  well  settled  that  the  drawer  and  Indorsers  of  a 
bill  will  be  discharged  by  a  release  of  the  acceptor,  or  by  any 
valid  agreement  between  the  holder  and  the  acceptor,  founded 
upon  a  valuable  consideration  in  which  the  drawer  and  indor- 
sers respectively  do  not  concur,  whereby  time  is  given  to  the 
acceptor  fcr  payment  of  the  bill  after  it  is  due.  The  rule,  as 
stated  in  more  general  terms,  is,  that  the  holder's  discharging^ 
or  giving  time  to,  any  of  the  parties  on  a  bill,  will  *be  a  dis- 
charge of  every  other  party  who,  upon  paying  the  bill,  would 
be  entitled  to  sue  the  party  to  whom  such  discharge  or  time 
has  been  given.     (Story  on  BiUs,  sec.  425  ) 

But  it  is  equally  well  settled,  as  laid  down  in  the  authority 
cited,  that  a  discharge  or  release  by  the  holder  to  any  party 
upon  the  hill,  will  not  discharge  the  antecedent  parties  who 
are  liable  to  him  for  the  debt,  but  will  only  discharge  the  sub- 
sequent parties;  since  the  antecedent  parties  are  in  no  wise  in- 
juriously affected  as  to  their  rights  by  the  discharge,  {Und,  sees, 
429,  430,  and  the  authorities  there  cited.) 
11 
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It  is  clear  then  that  the  release  to  Arnold  and  Jones  did  not 
discharge  the  liability  of  either  the  drawer,  acceptor,  or  prior 
indorser  of  the  bill  in  question.  The  parties  were  severally, 
not  jointly,  liable,  according  to  their  respective  positions  on 
the  bill,  there  being  no  evidence  of  any  such  agreement  as 
would  vary  or  modify  such  liability. 

Second.  The  facts  of  the  case  render  it  certain  that  the  two 
sums  paid  by  Arnold  and  Jones  were  not  intended,  either  by 
them  or  by  the  holder,  as  payments  on  the  bill,  but  were  paid 
and  received  as  the  consideration  of  the  release  by  the  holder 
of  the  separate  liability  of  the  two  indorsers.  There  was  no 
stipulations,  and  there  is  nothing  in  the  record  to  authorize  the 
deduction,  that  the  arrangement  between  the  holder  and  either 
ft  the  two  indorsers  was  intended  for  the  benefit  of  any  of  the 
other  parties  to  the  bill. 

On  what  principle  then  can  the  acceptor,  or  .any  prior  party, 
claim  the  benefit  of  those  payments,  as  a  discharge /iro  tanto 
of  their  several  liabilities?  If  Jones  had  either  voluntarily,  or 
by  legal  coercion,  paid  to  the  holder  the  full  amount  of  the 
bill,  it  would  have  given  him  an  immediate  right  of  action 
against  all  or  any  of^  the  antecedent  parties.  The  payment 
would  have  operated  to  discharge  his  liability  to  the  holder, 
but  certainly  not  that  of  the  other  parties,  and  we  do  not  see 
how  the  payment  of  a'  less  sum,  as  the  mere  consideration  of 
the  holder's  agreement  to  release  him,  can  have  any  greater 
or  different  effect.  As  has  been  shown,  the  drawer  and  indorsers 
of  this  bill  vreve  not  joint  sureties  of  the  acceptor,  but  were 
severally  liable  to  the  holder  according  to  their  respective  posi- 
tions on  the  bill.  That  holder  had  a  right  to  compound  with 
and  release  the  last  indorser  upon  such  terms  as  they  might 
agree  on.  The  amount  paid  by  the  indorser  for  his  release 
was  altogether  immaterial  to  the  prior  parties.  It  neither  in- 
creased nor  diminished  their  liability.  They  were  bound  for 
the  entire  debt,  and  had  no  right  to  inquire  into  the  terms  or 
conditions  on  which  the  release  was  obtained. 

It  results  that  the  court  below  erred  in  dismissing  the  plain- 
tiff's action. 
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The  judgment  is  therefore  reversed,  and  the  cause  remand- 
ed for  a  new  trial  and  further  proceedings  not  inconsistent  with 
the  principles  of  this  opinion. 


CASB  23— WILL  CASK— FEBRUARY  2. 

Sechrest,  &c.  vs.  Edwards,  &c.  em^a^ 

APFMAL  FBOM  THl  OEAMT  CIRCUIT  OOUtT. 

1.  After  a  testator's  name  had  been  sabsorlbed  to  the  writing,  he  acknowledged  it 
to  be  his  will  in  the  presence  of  two  witnesses,  who  snbsoribed  as  snch.  The  testa- 
tor then  made  his  mark  to  it  between  his  christian  and  sarhame.  Held  to  be  a  saffl« 
eient  pablioation  of  the  instrument  as  a  will — the  placing  of  the  mark  to  it  was  nn* 
necessary. 

2.  It  is  not  material  whether  the  names  of  the  attesting  witnesses,  or  that  of  th« 
testator,  be  first  sabsoribed,  if  the  witnesses  were  present  when  the  testator  either 
wroie  his  name  or  acknowledged  it  as  his  signature,  and^  being  called  on  for  thai 
purpose,  actually  witnesMd  or  attested  that  fact.    (IB.  Mon.,  114.)  ^ 

8.  The  proYision  in  regard  to  the  attestation  of  wills  in  the  statute  of  1797  oon- 
eeming  wills,  is  the  same  in  import  and  substanoe  as  the  bth  tecHon  of  chapter  106  o/ 
the  Rewed  StaiuUt,  (2  voi,  468.) 

4.  The  execution  of  an  instrument  as  a  wm  by  the  testator,  with  the  requisite 
solemnities,  is  presumptiye  eyidence  that  he  knew  its  contents  and  that  it  eonformi 
to  his  intentions;  and  it  is  incumbent  on  those  who  seek  to  avoid  it  on  the  grounA 
that  it  makes  a  disposition  of  his  estate  of  which  he  at  the  time  was  not  fully  ap- 
prised, or  had  no  knowledge,  to  establish  the  fact  aliunde*  (8  A.  K,  Mar,,  144;  1 
Jarmanan   WiUe.) 

5.  A  testator,  who  was  illiterate  and  could  not  read,  furnished  the  draftsman  with 
a  prerious  will  which  he  had  made,  and  directed  him  to  write  his  will  like  that, 
omitting  the  lands,  as  tbey  had  been  deeded.  The  draftsman  did  so;  and,  as  he  would 
write  a  clause  or  paragraph,  he  would  read  it  to  the  testator,  who  would  approTt 
what  was  written.  In  that  way  the  whole  instrument  was  read  to  and  approTed  by 
him.  Held  sufficient  to  show  that  the  testator  knew  the  contents  of  the  instru- 
ment. 

t.  Upon  an  appeal  from  an  order  admitting  a  will  to  record  or  rejecting  it,  to  th« 
cirenit  court  and  thence  to  the  court  of  appeals,  the  latter  is  made  the  trier  of  tho 
faets  certified  from  the  circuit  court,  without  reference  to  and  wholly  independent  of 
the  finding  of  the  jury;  and,  by  applying  the  law  to  the  faets,  of  which  the  court  it 
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made  the  sole  trier,  it  determineH  whether  the  testamentary  paper  should  be  admit- 
ted to  probate  or  rejected.  The  cirouit  oonrt  ean  only  enter  the  mandate,  with  diree- 
tlons  to  t)ie  eoanty  oonrt  to  make  snoh  orders  at  nay  be  proper  and  necessary  to 
earry  oat  the  judgment  of  this  oourt.  {Bev.  Stat.,  ehap,  106  j  tec.  28;  18  B,  Mou., 
«1.) 

7.  Though  subsoribing  witness  to  a  will  prove  that,  at  the  time  the  instmment  wa« 
published,  the  testator  was  not  of  sound  mind,  his  capacity  may  be  established  by 
other  sufficient  evidence.    (5  Mon,,  199;  2  B,  Man,,  79.) 

8.  See  the  opinion  for  a  particular  statement  of  the  eyidence  as  to  the  mental  ca- 
pacity of  the  testator  to  make  a  will;  from  which,  (to  some  extent  conflicting,)  it  is 
Held  that,  although  the  mental  capacity  of  the  testator  was  to  some  extent  impaired 
by  old  age  and  physical  infirmities,  the  facts  decidedly  preponderate  in  favor  of  his 
testamentary  capacity  at  the  time  ef  the  publication  of  the  instrument,  which  is  es- 
tablished as  his  will — there  being  no  snlBoient  evidence  of  the  existence  or  exercise 
of  an  unlawful  influence  over  the  testator  to  procure  its  execution.  And  refer  to  2 
J.  J.  Mar.,  331;  /fr.,  340;  2  B.  Jfoa.,  74;  Ih.,  79;  1  Jarman  on  WilU,  53,  54. 

9.  Lawful  influence,  such  as  arises  from  legitimate  or  social  relations,  must  be  al- 
lowed to  produce  its  natural  results  even  upon  last  wills  and  testaments;  and  there 
can  be  no  presumption  of  its  unlawftil  exercise  merely  from  the  fact  that  it  may 
be  known  to  have  existed  and  may  to  some  extent  have  operated  on  the  testator's 
mind. 

10.  A  will  is  not  to  be  condemned  on  account  of  inequalities  in  testamentary  dis- 
positions produced  by  such  influence.  It  is  only  when  it  is  exerted  over  the  very  aet 
of  devising— so  as  to  prevent  the  will  from  being  truly  the  act  of  the  testator— that 
th«  law  condemns  it  as  a  vicious  element  of  the  testamentary  act. 

James  O'Haba,  Jr.,  for  appellants,  cited  Rev.  Stcd.y  sec,  5, 
chap.  106;  act  of  1797,  2  Stat.  Law,  1538;  16  B.  Mon.,  112;  2 
Bauvier's  Law  Die.,  124;  12  Pel.,  151;  3  BfM,494;  3  Mar.,  144; 
1  B.  Mon.,  115;  8  Wash.  C.  C,  586;  4  lb.,  262;  9  Conn.,  102;  1 
Litt.,\l02i  lb.,  252;  5  Mon.,  200;  2  J.  J.  Mar.,  341;  2  B.  Mon.,  74; 
lb.,  79;  7  B.  Mon.,  196;  lb.,  658;  1  Jarman  on  Wills,  37,  38,  39, 
41;  2  Rev.  Stat.,  chap.  106,  sec.  36. 

W.  S.  Rankin,  on  same  side,  cited  2  Met.,  449;  17  B.  Mon., 
369-90;  12  lb.,  378;  1  Bat^,  335;  3  Mass.,  236;  lb.,  330;  1  Dajf,  57; 
1  Litt.,  26^;  6  /.  /.  Mar.,  444;  2/*.,  340. 

Garret  Davis,  on  same  side. 

T.  N.  &  D.  W.  LiHDSBY,  for  appellees,  cited  Williams  on  Ex* 
ecuiors,  {side  page,)  84,  85,  36;  5  /.  J.  Mar.,  92;  2  lb.,  333;  PiatVs 
Will  Mss.  opin. 

3 AS.  6.  BkoK,  on  same  side,  cited  Reed  et  ux  vs.  Creal,  Mss. 
opin.,  June,  1660;  Rev.  Stat.,  sec.  5,  chap.  106;  Piatt  vs, 
Piatt^  Mss.  opin;  Jarman  on  Wills,  51;  18  B.  Mon.^  58. 
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J.  M.  Collins,  on  same  side,  cited  Rev.  Stat.y  chap,  106, ^^c.  i; 
PiatVs  Witt  Case^  Mss,  opin. 
W.  T.  Simmons,  on  same  side. 

JUDGE  PETERS  dklivibed  tbb  opiniok  or  tsb  o«ust: 

By  an  order  of  the  Grant  county  court,  made  at  its  Decem- 
ber term,  1857,  a  paper,  purporting  to  be  the  last  will  and  tes- 
tament of  Charles  Sechrest,  deceased,  bearing  date  the  3d  day 
of  November,  1855,  was  admitted  to  record. 

From  that  order  the  present  appellees  appealed  to  the  Gratlt 
circuit  court,  where  an  issue  of  ^'demsavii  vd  nonC^  was  sub- 
mitted to  a  jury,  who  found  said  paper  not  to  be  the  true  last 
will  and  testament  of  said  Sechrest;  and,  a  judgment  having 
been  rendered  in  said  court  in  conformity  to  the  finding  of  the 
jury,  Mary  Sechrest  and  others,  the  chief  beneficiaries  in  said 
paper,  have  appealed  to  this  court. 

The  case  has  been  very  fully  argued  by  counsel;  and,  after 
having  carefully  examined  and  considered  it,  we  will  endeavor 
to  state  our  conclusions  upon  the  points  involved,  without  elab- 
oration. 

It  is  important,  first,  to  determine  whether  there  is  sufficient 
proof  of  the  publication  of  the  instrument  according  to  the 
forms  and  solemnities  required  by  law. 

Sec,  5,  ohap,  106,  i2^.  Statutes,  (3  vol,  458,)  provides,  thaf  no 
will  shall  be  valid,  unless  it  is  in  writing,  with  the  name  of 
the  testator  subscribed  thereto  by  himself,  or  by  some  other 
person  in  his  presence,  and  by  his  direction;  and,  moreover^  if 
not  wholly  written  by  the  testator,  the  subscription  shall  be 
made,  or  the  will  acknowledged,  by  him,  in  the  presence  of  at 
least  two  credible  witnesses,  who  shall  subscribe  the  will  with 
their  names  in  the  presence  of  the  testator." 

J.J.  Henderson  andB.  N.  Carter  are  the  subscribing  wit- 
nesses to  the  instrument,  and  B.  N.  Carter  was  the  drafts- 
man. 

Henderson  proves  that  he  was  sent  for  to  go  to  the  house  of 
Mr.  Charles  Sechrest.  Upon  his  arrival  he  was  conducted  into 
a  room,  where  he  found  B.  N.  Carter,  with  some  papers  before 
him  on  a  stand,  or  table.     In  a  few  minutes  after  he  entered 
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the  room  Charles  Sechrest  came  in.  and  Garter,  taking  the 
contested  paper  in  his  hand^  handed  it  to  him,  (Henderson,) 
and  said  to  him,  Mr.  Sechrest  wants  you  to  attest  his  will. 
He  then  asked  Sechrest  if  it  was  his  will?  He  answ^ered,  it 
was;  and  ''said  that  was  the  way  he  wanted  his  property  divid- 
ed." That  he,  (Henderson,)  then  said  he  must  read  the  paper 
first,  and  Sechrest  replied,  that  was  rig^ht;  and,  after  having 
read  a  clause  or  two,  to  satisfy  himself  thatit  was  a  will,  he 
subscribed  his  name  to  it  as  a  witness  in  the  presence  of  Sech- 
rest and  Garter.  That  Garter  then  told  Sechrest  to  make  bis 
mark  to  it,  which  he  did,  and  then  Garter  subscribed  his  name 
to  it  as  a  witness,  in  the.  presence  of  Sechrest  and  himself. 

In  his  cross-examination,  Henderson  stated  that,  after  he 
had  subscribed  his  name  to  the  paper,  ^*  Carter  made  the  old 
matCs  mark^  and  sfgned  it  himself;"  but  that  discrepancy  is  not 
material,  as  the  objection  is  made  to  the  time  when  it  was 
done,  and  not  to  the  manner  or  by  whom  it  was  done.  The 
foregoing  is  all  the  evidence  in  relation  to  that  particular 
point,  and  the  question  arises,  was  that  a  sufficient  publication, 
under  the  requisitions  of  the  statute  supra? 

It  may  be  assumed  that  the  name  of  Sechrest  had  been 
written  to  the  paper  before  Henderson  ever  saw  it,  and  cer- 
tainly before  he  attested  it;  his  name  is  written  out  in  full 
upon  the  paper  as  copied  in  this  record,  and  the  mark  is  placed 
between  the  christian  and  surname.  Henderson  proves  the 
mark  was  made  after  he  subscribed  it  as  a  witness,  but  does 
not  prove  the  name  was  written  afterwards;  he  only  proves 
that  his  name  and  Garter's  were  written  after  he  saw  it.  So 
that  Sechrest's  name  must  have  been  subscribed  to  the  paper 
before  he  saw  it;  and,  after  his  name  had  thus  been  subscribed 
to  the  paper,  he  acknowledged  it  to  be  his  will,  in  the  presence 
of  the  two  witnesses,  who  subscribed  it  as  such — which  was  a 
compliance  with  the  requisitions  of  the  statute — and  the  plac- 
ing the  mark  to  it,  whether  by  Sechrest  or  Garter,  was  wholly 
unnecessary. 

But,  even  if  the  name  of  Sechrest  was  subscribed  at  the 
time  he  made  his  mark,  or  after  Henderson  bad  subscribed  his 
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name  as  a  witness,  we  apprehend  it  would  have  been  saffi- 
cient. 

We  are  not  aware  of  any  adjudication  of  the  question  since 
the  adoption  of  the  Revised  Statutes;  but,  in  Swift  et  uz  vs. 
Wiley,  (I  B.  Mon,,  114,)  the  point  was  directly  before  the  court, 
under  the  statute  of  1707  concerning  wills,  the  provision  of 
which  in  regard  to  the  attestation  of  wills  is  the  same  in  im- 
port and  substance  as  the  section,  supra,  of  the  Revised  Statutes; 
and  in  that  case  it  was  held,  that  it  was  not  material  whether 
the  names  of  the  attesting  witnesses,  or  that  of  the  testator* 
shall  have  been  first  subscribed,  if  the  witnesses  were  present 
when  the  testator  either  wrote  his  name,  or  acknowledged  it 
as  his  signature,  and,  being  called  on  for  that  purpose,  actually 
witnessed  or  attested  that  fact.  Here  the  witnesses  were  both 
present  when  Sechrest  acknowledged  the  execution  of  the  in- 
strument, and  they  attested  the  fact;  which  must  be  deemed 
sufficient. 

It  is  again  contended  that  the  judgment  of  the  circuit  court 
is  right  because  the  proof  does  not  show  that  the  instrument 
was  ever  read  to  Sechrest;  that  he  was  illiterate,  and  could  not 
read  it  himself,  consequently  he  could  not  have  known  its  con- 
tents, and  it  could  not  therefore  be  regarded  as  his  will.  It  is 
certainly  true  that  a  testator  ought  to  know  the  contents  of  his 
will,  otherwise  it  could  not  be  tfaid  to  be  his  will.  But  it 
seems  to  us  that  the  evidence  of  Garter  relieves  the  case  of 
every  difficulty  on  this  point;  for  he  states  that  he  had  a  pre- 
vious will  of  Mr.  Sechrest,  in  the  handwriting  of  Lewis  Myers, 
by  him  when  he  did  the  writing,  and  that  Sechrest  told  him  to 
write  the  will  like  that,  omitting  the  lands,  as  they  had  been 
deeded;  and  he  did  so.  That  he  would  write,  read  to  him, 
(Sechrest,)  and  he  would  approve — obviously  meaning  that,  as 
he  would  write  a  clause,  or  a  paragraph,  he  would  read  it  to 
Sechrest,  and  he  approved  what  was  written;  and,  in  that  way, 
the  whole  instrument,  as  we  are  authorized  to  conclude,  was 
read  to  him,  and  he  approved  it. 

Besides,  the  execution  of  the  instrument  by  Sechrest,  with 
the  requisite  solemnities,  is  presumptive  evidence  that  he  knew 
its  contents,  and  that  it  conforms  to  his  intentions;  and  it  is  in- 
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cumbent  upon  those  who  seek  to  avoid  it  on  the  ground  that 
it  makes  a  disposition  of  his  estate  of  which  he  at  the  time  was 
not  fully  apprised  or  had  no  knowledge,  to  establish  the  fact 
aliunde,  which  in  this  case  has  not  been  done.  (Shanks  et  alvs, 
Christopher  et  al.,  3  A.  K.  Mar,^  144;  1  Jarman  on  WUls,) 

It  is  next  argued  by  the  counsel  for  appellees  that  the  law 
was  properly  expounded  to  the  jury  in  the  instructions  allowed 
by  the  circuit  judge,  and,  as  the  evidence  was  conflicting  Upon 
the  issue  submitted  to  them,  this  court  should  not  disturb  their 
verdict. 

What  effect,  (if  any,)  is  to  be  given  to  the  verdict  of  the 
jury,  depends  upon  the  construction  to  be  given  to  sec.  ^%^chap. 
106,  2  vcl.  Rev,  Stat.,  466,  conferring  jurisidiction  on  this  court 
in  will  cases,  by  which  it  is  provided  that,  '*A  writ  of  error  or 
an  appeal  shall  lie  from  the  county  court  to  the  circuit  court  of 
the  same  county,  and  thence  to  the  court  of  appeals,  from 
every  order  admitting  a  will  to  record,  or  rejecting  it.  The 
circuit  court  and  court  of  appeals  shall  try  both  law  and  fact; 
but  the  court  of  appeals  shall  not  hear  or  adjudge  any  matter 
of  fact  pertaining  thereto,  other  than  such  as  may  be  certified 
froni  the  circuit  court,  &c." 

It  is  very  clear,  fromi  the  unambiguous  language  of  this  sec- 
tion, that  the  court  of  appeals  is  made  the  trier  of  the  facts 
certified  from  the  circuit  court,  without  reference  to,  and  wholly 
independent  of  the  finding  of  the  Jury;  and,  by  applying  the 
law  to  the  facts,  of  which  the  court  is  made  the  sole  trier,  de- 
termine whether  the  testamentary  paper  should  be  admitted 
to  probate,  or  be  rejected;  and,  having  determined  that  mat- 
ter, the  only  thiog  to  be  done  is  to  have  the  mandate  entered 
In  the  circuit  court,  with  directions  to  the  county  court  to  make 
such  orders  as  may  be  proper  and  necessary  to  carry  out  the 
judgment  of  this  court. 

This  exposition  of  the  enactment,  supra,  conforms  to  the 
opinion  of  this  court  in  the  case  oi Overton's  heirs  vs.  Overtones 
exW.,  (18  B,  Mon.,  61,)  and  to  the  manifest  intention  of  the 
Legislature. 
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Having  disposed  of  the  foregoing  preliminary  pointA  we 
proceed  to  the  consideration  of  the  main  question,  which  is: 
Had  Charles  Sechrest,  at  the  date  of  the  contested  paper,  suf- 
ficient mental  capacity  to  make  a  valid  disposition  of  his  estate 
by  will? 

About  sixty  witnesses  were  examined  as  to  the  capacity  of 
Charles  Sechrest;  thirty  odd  for  the  appellants,  and  twenty  odd 
for  appellees.  The  number  is  too  great,  therefore,  to  under- 
take a  minute  examination  and  analysis  of  the  testimony  of 
each  M'itness;  but,  as  the  evidence  of  Carter,  the  draftsman  of 
the  paper  and  one  of  the  subscribing  witnesses,  is  relied  upon 
by  appellees  as  sustaining  their  side  of  the  issue,  and  as,  more- 
over, the  part  he  acted  and  his  position  afforded  to  him  a  fa- 
vorable opportunity  toMnform  himself  as  to  the  true  mental  . 
condition  of  Charles  ISechrest  at  the  time  the  instrunient  was 
written,  his  testimony  will  be  scrutinized  with  some  care. 

This  witness  states,  in  substance,  that  he  became  slightly 
acquainted  with  Charles  Sechrest  in  1848.  That  he  occasion- 
ally called  at  his  house  and  saw  him,  but  had  no  particular 
conversation  or  transaction  with  him  until  he  wrote  the  will. 
At  that  time  his  mind  was  about  the  same  as  he  had  seen  it 
before;  no  material  change  was  observed.  He  wrote  some 
eight  or  nine  deeds  from  the  old  man  to  his  children,  and  had 
a  will  of  Mr.  Sechrest  before  him,  written  by  Lewis  Myers, 
but  did  not  recollect  its  contents.  He  had  also  before  him  plats 
of  the  different  tracts  of  land,  and  drew  the  deeds  by  said  plats. 
The  deeds  were  for  the  several  tracts  separately;  the  "Ger- 
many lands"  were  conveyed  to  the  three  boys;  the  home  place 
was  divided  between  his  two  daughters,  the  Mistress  Lyons, 
and  his  youngest  son  George.  That  he  was  but  little  acquaint- 
ed with  the  old  man,  and  could  not  say  much  about  his   mind. 

To  the  question  asked  him,  whether  in  his  opinion  Mr.  Se- 
chrest had  intellect  enough,  at  the  time,  to  understand  the  busi- 
ness he  was  engaged  in,  he  seems  to  have  declined  giving  a 
direct  answer,  but  proceeded  to  detail  what  occurred  at  the 
time,  which  was,  in  substance,  that  he  seemed  to  fail  in  his 
memory  about  some  of  the  items,  and,  in  order  to  refresh  his 
memory,  the  witness  would  read  from  the  old  will,  write  and 
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read  to  him,  and  he  would  approve.  He  proved,  upon  cross- 
examination,  that  he  vtras  a  dull,  ignorant  man;  seemed  to  be 
forgetful;  that  the  names  of  his  children,  and  the  disposition  of 
his  property,  would  be  suggested  to  him  by  hearing  the  wit- 
ness read  from  the  old  will,  and  sometimes  Mr.  Sechrest  would 
make  suggestions  himself;  that  he  told  him  to  write  the  will 
pretty  much  as  the  old  will,  which  was  before  him,  noting  the 
leLtkdfs  which  had  been  conveyed.  He  also  proved  that  '*he 
thought  it  doubtful  if  the  old  man  could  have  dictated  the 
will  which  he  wrote,  without  the  aid  of  the  Myers  will,  and 
his  suggestions.  .  That  he  wrote  on  slips  of  paper,  read  to  him, 
and  he  would  acquiesce;  the  witness  using  the  word  acquiesce 
because,  (as  he  expressed  it,)  that  was  the  most  appropriate 
"word  to  express  the  idea  " 

If  the  witness  had  stated  no  other  fietcts,  the  foregoing  would 
perhaps  have  authorized  the  conclusion  reached  by  appel- 
lants' counsel.  But  in  addition  to  these,  he  stated  that  the 
boys  James  and  Nuck  applied  to  him  twice  to  go  down  and 
write  their  deeds,  and  Robert  Lyons  applied  to  him  once;  that 
he  went  each  time  he  was  applied  to.  The  first  time  he  went 
the  old  man  seemed  not  to  be  in  a  good  humor  about  the  busi- 
ness; expressed  his  fears  that  if  he  made  the  deeds  it  would 
interfere  with  his  will.  Witness  told  him  that  his  will  could 
be  written  over,  showing  that  the  deeds  had  been  made,  and 
in  a  way  so  as  not  to  interfere  with  his  will.  He  did  not,  how- 
ever, succeed  until  he  made  his  third  visit,  and  he  was  then 
only  able  to  get  the  old  man  to  yield  by  assurances  that  he 
could  make  the  deeds,  and  then  have  a  will  written  showing 
the  facts,  and  thereby  accomplish  his  fixed  purpose  of  dispos- 
ing of  the  balance  of  his  property  by  will. 

The  Myers  will,  (as  it  was  called,)  was  written  by  Mr.  Lewis 
Myers,  as  he  proves,  between  the  years  1845  and  1849.  From 
that  period,  until  the  writing  of  the  deeds,  it  had  been  carefully 
preserved  by  Mr.  Sechrest.  From  his  conversations  and  con- 
duct in  relation  to  it,  as  proved  by  Carter,  we  cannot  doubt 
that  he  recoiled ed  its  provisions  and  was  entirely  satisfied 
with  it.  By  that  will  he  had  devised  to  his  three  sons  James, 
Robert  and  Francis,  the  same  lands   which  he   subsequently 
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conveyed  to  them  in  the  deeds  written  by  Carter.  He  there- 
fore manifested  great  anwillingness  in  any  way  to  interfere 
with  that  will,  for  fear  his  fixed  and  cherished  purpose  would 
be  defeated. 

If  Carter,  after  visiting  Mr.  Sechrest  three  times,  and  learn- 
ing his  plans  and  desires  iu  regard  to  the  Myers  will,  believed 
that  he  had  not  then  sufficient  mental  capacity  to  make  a 
valid  will,  or  even  regarded  it  as  a  doubtful  question,  but,  not- 
withstanding, prevailed  upon  him  to  change  or  destroy  that 
will,  and  to  make  the  deeds  and  the  second  will,  by  assur- 
ances that  his  purposes  would  be  as  certainly  eJfTectuated  in 
that  way  as  by  preserving  the  former  will,  the  part  he  acted 
in  the  business  cannot  be  approved,  and  but  little  weight 
should  be  given  to  his  statements. 

But,  if  he  had  even  proved  that  at  the  time  the  instrument 
was  published,  C.  Sechrest  was  not  of  sound  mind,  it  might 
have  been  established  by  other  sufficient  evidence,  as  was  held 
by  this  court  in  the  matter  o{  Alsey  Howard^switl,  (5  Mon,y  199;) 
ReeiPs  will,  (2  B.  Mem.,  79.) 

A  number  of  the  witnesses,  examined  forj[appelIant8,  swore 
they  had  known  C.  Sechrest  long  and  intimately;  that  they 
bad  business  transactions  with  him,  some  of  them  just  before, 
and  some  very  soon  after,  the  date  of  the  contested  paper; 
that  he,  at  all  times  when  with  them,  understood  the  business 
he  was  engaged  in,  and  did  it  prudently  and  sensibly;  that  he 
was  a  money  lender,  both  before  and  after  said  period,  and 
employed  a  large  capital  in  that  way;  small  sums  he  loaned 
at  an  interest  of  12  per  centum  per  annum,  and  large  sums  at 
10  per  centum  per  annum;  that  he  never  loaned  unless  at  these 
rates,  and  always  had  his  debts  well  secured;  that  he  owned 
a  large  farm  where  he  lived,  which  he  managed  himself,  and 
made  it  profitable;  that,  although  illiterate,  he  could  calculate 
interest  by  his  head  with  great  accuracy,  and  relied  more  upon 
his  own  calculations  than  he  did  upon  the  calculations  of 
others  made  with  figures;  that  he  talked  sensibly  and  ration- 
ally upon  all  business  transactions,  and  on  all  other  subjects 
upon  which  he  conversed,  and  managed  his  farm  and  all  his 
affairs  with  judgment  and  success. 
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James  Martin,  a  witness  sworn  for  appellees,  who  had 
known  Mr.  Sechrest  for  17  or  18  years,  lived  with  him  in  1856, 
and  certainly  had  the  means  of  beinpf  fully  informed  as  to  the 
mental  capacity  of  the  old  man,  says,  "he  then,"  (referring  to 
the  time  he  lived  wuth  him  in  1856,)  '^directed  what  to  do, 
when  to  plant  and  when  to  sow;  he  managed  his  farm  him- 
self, by  his  hands  and  his  hirelings;  his  boys  did  not  interfere 
with  that;  he  understood  these  things  very  well;  he  was  drowsy 
and  dull,  but,  when  aroused,  he  would  tallc  sensibly."  He 
never  "knew  him  to  talk  or  act  foolish." 

On  the  other  side  the  witnesses  prdved,  from  his  appearance, 
that  Mr.  Sechrest,  at  the  date,  of  the  will,  was  far  advanced  in 
years.  James  R.  Sechrest,  (his  nephew)  proved  he  was  about 
83  years  of  age  at  the  time  of  his  death,  according  to  the  in- 
formation he  had  received  from  his  father.  All  the  witnesses 
concur  in  the  statement  that  some  of  the  physical  infirmities  of 
old  age  were  upon  him.  He  had  in  a  great  degree  lost  his  ac- 
tion— his  hands  were  palsied,  his  sight  was  dimmed,  and  his 
hearing  was  impaired.  Some  of  the  witnesses  swore  that  for 
a  few  years  before  his  death,  when  they  would  meet  with  him, he 
did  not  recognize  them,  although  they  had  been  in  former 
years  well  acquainted  with  him.  Penick  proved  he  met  with 
the  old  man  in  1855,  or  1856 — rather  thought  it  was  in  August, 
1856 — and  he  did  not  know  him,  and  that  he  "had  a  vacant 
and  unmeaning  stare  ot  his  eyes;"  that  he  had  a  business 
transaction  with  him  in  1849,  but  from  that  time  until  he  saw 
him  in  1855,  or  1856,  he  had  had  no  conversation  with  him. 
Others  proved  that  he  appeared  dull  and  somewhat  stupid,  but 
that,  when  aroused,  he  understood  the  subjects  of  conversation; 
and  no  witness  on  that  side  proved  that  he  acted  foolishly,  or 
failed  to  con\^erse  with  sense,  except  Bernard  Schwerman,  who 
stated  "he  saw  the  old  man  in  1853  at  his  own  house  when  he 
did  not  know  hi  n^  and  he  talked  flighty'^ — and  John  Layle,  who 
proved  that  once  in  his  presence  ''he  talked  simple.^^ 

To  some  exient,  then,  it  must  be  admitted,  the  evidence  is 
conflicting,  as  is  almost  always  the  ca^e,  where  the  question 
of  capacity  is  involved;  growing  out  of  the  different  circnm- 
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stances  under  which  the  party,  whose  state  ia  the  subject  of 
inquiry,  ia  seen  by  the  witnesses,  and  the  particular  standard 
erected  by  each  one  for  himself  by  which  to  test  the   question. 

But  after  mature  consideration  of  all  the  evidence  on  both 
sides,  we  are  of  opinio^  that,  although  the  mental  capacity  of 
the  testator  was,  to  some  extent,  impaired  by  old  age  and 
physical  infirmities,  the  facts  decidedly  preponderate  in  favor 
of  his  testamentary  capacity  at  the  time  of  the  publication  of 
the  contested  paper.  {McDanieVs  willy  %  J,  J.  Mar,,  331;  El- 
liatC$will,  Ibid,  340;  Watson  vs.  Watson's  heirs,  2  B.  Mon,,  74; 
Seed's  will,  Ibid,  79;  1  Jarman  an  Wills,  53,  54.) 

The  next  and  last  ground  relied  upon  to  invalidate  the  will, 
is,  that  it  was  obtained  by  the  undue  influence  of  one  or  more 
persons,  interested  in  having  it  made  as  it  was. 

No  witness  proves  that  Mrs.  Sechrest  had  any  desire  that  either 
of  the  wills  should  be  made.  His  three  sons  knew  they  were 
to  have  the  "Germany  lands,"  as  they  were  called,  and  were 
DO  doubt  anxious  to  have  deeds  made  to  them  for  their  respec- 
tive parcels  by  their  father,  and  perhaps  may  have  importuned 
him  to  make  the  deeds,  but  he  had  resisted  them  with  firm- 
ness, and  never  yielded  until  he  was  convinced  by  Carter  upon 
his  third  visit,  that  it  could  be  done  without  interfering  with 
his  will  in  other  respects.  For  years  before,  it  was  his  fixed 
purpose  to  dispose  of  his  property  by  last  will  and  testament. 
Some  time  between  1845  and  1849,  he  had  executed  a  will, 
which  he  had  carefully  preserved;  that  will  was  never  changed 
or  modified,  until  the  conveyances  were  made  for  the  lands  to 
those  to  whom  he  had  given  them,  or  the  larger  portion  of 
them,  by  the  will.  Carter  proves  expressly  that,  when  the 
last  will  was  written,  no  one  was  present  but  himself  and  the 
testator;  that  there  was  no  interference  by  any  one  whatever; 
that  the  former  will  was  before  him  at  the  time,  and  he  was 
directed  by  the  testator  to  write  the  last  will  as  it  was  written, 
''noting  the  lands  which  had  been  conveyed,"  which  directions 
he  obeyed. 

We  do  not  therefore,  find,  from  any  proof  in  this  record,  that 
either  of  said  .testamentary  papers  were  procured  by  any  im- 
proper influence  of  any  kind  from  any  source  whatever.     Nor 
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is  it  shown  that  the  disposition  of  the  property  is  different  in 
this  will  from  the  disposition  made  of  it  in  the  former  will,  ex- 
cept as  to  the  land.  The  provisions  of  the  former  will  in  rela- 
tion to  the  other  property  were  not  remembered  by  Carter  or 
Myers. 

Lawful  infiuence,  sach  as  arises  from  legitimate  or  social  re- 
lations, must  be  allowed  to  prodnce  their  natural  results  even 
upon  last  wills  and  testaments.  And  there  can  be  no  presump- 
tion ^f  its  unlawful  exercise  merely  from  the  fact  that  it  may 
be  known  to  have  existed,  and  may  to  some  extent  have  opera- 
ted on  the  testator's  mind.  Such  influences  naturally  produce 
inequalities  in  testamentary  dispositions;  but  a  will  is  not 
to  be  condemned  on  that  account.  It  is  only  when  such  in- 
fluence is  exerted  over  the  very  act  of  devising,  so  as  to  pre- 
vent the  will  from  being  truly  the  act  of  the  testator,  that  the 
law  condemns  it  as  a  vicious  element  of  the  testamentary  act. 

We  are  of  opinion  that  there  is  no  suflicient  evidence  in  this 
case  of  the  existence,  or  of  the  exercise,  of  an  unlawful  in- 
fluence over  the  testator  to  procure  the  execution  of  the  will; 
and,  as  we  are  also  of  opinion  that  he  was  at  the  time  of  its 
publication  of  sound  and  disposing  mind  and  memory,  it  should 
be  established  as  the  true  last  will  and  testament  of  Charles 
Sechrest,  deceased. 

The  case  of  Reed  vs.  Creel  Sp  Harrison  differs  essentially 
from  the  present  case. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  afSrm  the  judgment  of  the  county 
court  of  Grant  county  admitting  the  will  to  record. 
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Tajlor  &  Son  vs.  Stowell,  Chamberlain,  &  Co, 

APPEAL  7B0M  THB  KIHTOH  OXBCUIT   OOUBT. 

1.  Coartsof  equity  woold  always  entertain  jariadiction  in  oa>e>  of  set  off,  wlier« 
the  demands  were  eonneoted,  or  where  the  one  songht  to  be  set  off  formed  the  oonsid- 
•ration  of  the  other. 

2.  The  only  exception  to  the  rale,  9upray  was,  that  if  the  olaim  proposed  to  be  set 
off  was  for  nnliqaidated  damages,  the  chanoellor  would  not,  on  aoeount  of  the  mere 
eonneotion  between  the  demands,  first  liquidate  the  damages,  and  then  make  the 
set  off,  reJure  there  teat  a  plain  and  adequate  remedy  at  lato.     But — 

3.  Where  the  existence  of  any  extraneous  fact  is  shown,  oalculated  to  defeat  or  im- 
pair the  efficacy  of  the  legal  re  nedy,  such  as  the  insolvency  or  non -residence  of  the 
plaintiff  or  his  assignor,  the  jurisdiction  of  the  chancellor,  even  in  cases  of  unliqui- 
dated demands,  was  unquestionable. 

4.  The  law  on  the  subject,  eupra,  has  not  been  changed  by  the  Civil  Code.  (2  Met, 
Ky.  Rep,,  143.) 

6.  A  demand  for  unliquidated  damages,  for  breach  ot  warranty  of  the  quality  of  a 

commodity  for  which  the  note  sued  on  was  given,  may  be  relied  upon  as  an  equitable 

set  off  against  the  note,  when  the  vendor  is  insolvent  or  non-resident,  even   where 

the  note  is  in  the  hands  of,  and  the  action  upon  it  brought  by,  a  remote  assignee  of 

I  the  vendor. 

6.  Quere,  Boes  the  defense,  eupra,  amount  to  a  valid  counter  claim  in  an  action  by 
the  assignee  of  the  note? 

7.  Objection  for  want  of  necessary  party  to  an  answer  containing  a  set  off  must 
be  taken  in  one  of  the  modes  prescribed  by  the  Civil  Code  (sec.  123 — )  otherwise^ 
it  is  waived. 

8.  Every  material  allegation  of  new  matter  in  an  answer,  relating  to  the  set  off 
therein  relied  on,  where  there  is  no  reply,  must  be  taken  as  true. 

Cambron  and  Fisk,  for  appellants,  cited  1  Met.  446;  2  lAtteU^ 
228,  220;  3  B.  Mon,  423,  421;  9  lb,,  507;  I  Greerdeafs  Ev,  sees. 
284,  304;  2  Parsons  on  Contracts,  66,  67,  and  note;  1  Mass.,  297; 
7  Mass. ,518. 

Simpson  &  Scott,  for  appellees,  cited  2  Met.  144,  146;  5  Mow., 
273,  274. 

CHIEF  JUSTICE  DUYALL  dilivibbd  thb  opinioit  op  thb  ooubt: 

Stowell,  Chamberlain  &  Co.,  as  remote  assignees  of  Crandle, 
brought  this  suit  on  a  note  executed  by  Taylor  &  Son  to  Cran- 
dle for  $712  36. 


41M175 
88    288, 
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The  defendanU  answered,  alleging  in  substance  that  the 
note  was  given  as  part  of  the  coniideration  for  a  raft  of  pine 
lumber  which  they  bought  of  Grandle,  amounting,  at  the  price 
agreed  on,  to  $2,137  08,  all  of  which  had  been  paid  except 
the  amount  of  the  note  sued  on;  that  at  the  time  of  the  pur- 
chase and  of  the  execution  of  the  note,  doubts  were  enter- 
tained as  to  the  quality  of  the  lumber;  that  it  was  feared  the 
lumber  would  dry  or  season  ''shaky, ^^  and  said  Crandle,  by  way 
of  inducing  the  defendants  to  purchase,  agreed  that  the  lum- 
ber should  turn  out  from  a  fourth  to  a  third  of  what  was  known 
9LBjirst  eommon  nnd  clear,  and  that  if,  in  drying,  said  lumber  or 
any  part  should  prove  to  be  shaky,  he  would  make  it  all  ri^ht 
by  an  abatement  in  the  price.  That  a  large  portion  of  the 
lumber  did  dry  or  season  shaky,  and  did  not  turn  out  from  a 
fourth  to  a  third  common  and  clear,  and  that  in  consequence  of 
the  defective  quality  of  the  lumber  they  have  sustained  loss 
and  damages  to  the  amount  of  over  $500,  which  they  claim 
should  be  set  off  against  the  note.  They  charge  that  said 
Crandle  is  a  non  resident  of  the  State,  &;c. 

To  this  answer  the  plaintiffs  demurred  generally,  the  demur- 
rer was  sustained,  and  the  defendants  had  leave  to  amend, 
which  they  did  by  reiterating  the  foregoing  facts,  and  alleging 
in  addition  that,  at  the  time  of  the  sale,  Crandle  knew,  and 
fraudulently  concealed  the  defective  condition  and  quality  of 
the  lumber  which  was  then  lying  in  the  river  and  so  covered 
by  the  water  that  its  quality  could  not  be  seen  or  known  by  the 
defendants 

To  this  amended  answer  there  was  no  demurrer  or  reply^ 
The  case  was  submitted  to  a  jury  who,  afler  hearing  the  evi. 
dence  introduced  by  the  defendants,  were  peremptorily  in- 
structed to  find  for  the  plaintiffs.  A  verdict  and  judgment  was 
rendered  accordingly,  and  the  defendants  have  appealed. 

The  first,  and  indeed,  the  only  question  necessary  to  be  de- 
cided is,  whether  the  answers  or  either  of  them  present  a  val- 
id defense,  legal  or  equitable,  to  the  action. 

The  rule  was  well  settled,  prior  to  the  adoption  of  the  Civil 
Code,  that  courts  of  equity  would  always  entertain  jurisdiction 
in  cases  of  set  off,  where   tbe  demands   were  connected,  or 
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where  the  one  sought  to  be  set  off  formed  the  consideration  of 
the  other.  The  only  exception  to  this  rale  was  that  if  the 
claim  proposed  to  beset  off  was  for  unliquidated  damages,  the 
chancellor  would  not,  on  account  of  the  mere  connection  be- 
tween the  demands,  first  liquidate  the  damages  and  then  make 
the  set  off,  where  there  was  a  plain  and  adequate  remedy  ai  law. 
But  where  the  existence  of  any  extraneous  fact  is  shown  calcu- 
lated to  defeat  or  to  impair  the  efficacy  of  the  legal  remedy,  such 
as  the  insolvency  or  non-residence  of  the  plaintiff  or  his  assign- 
ors, the  jurisdiction  of  the  chancellor,  even  in  cases  of  unliqui- 
dated demands,  was  unquestionable. 

The  law  on  this  subject  has  not  been  changed  by  the  Civil 
Code,  as  was  in  effect  decided  in  the  recent  case  of  Shropshire 
vs.  C<mrad,  (2  Met.  Ky.  Rep.,  143.) 

In  this  case  the  allegations  of  both  the  original  and  amended 
answer  are  clearly  sufficient  to  entitle  the  defendants  to  the 
damages  sustained  by  them  in  consequence  of  the  breach  of 
warranty  on  the  part  of  their  vendor,  Crandle,  with  respect  to 
the  quality  of  the  lumber  which  formed  the  consideration  of 
the  note  sued  on.  And  it  is  equally  clear  that  they  are  equi- 
tably entitled  to  have  that  claim  set  off  against  the  noie:  Jirsty 
because  of  the  connection  between  the  two  demands,  and 
secondly,  because  of  the  non-residence  of  Crandle,  the  assignor 
of  the  plaintiffs. 

It  is  said  in  argument  that  if  the  defendants  had  made  their 
vendor  a  party,  and  had  alleged  and  proved  his  insolvency  at 
the  time  he  assigned  the  note,  they  would  then  have  been  en- 
titled to  relief  by  way  of  equitable  set  off.  But  surely  the  non- 
residence  of  the  vendor  forms  as  complete  an  obstruction  ta 
the  defendants*  remedy  by  separate  action  on  the  warranty,  as 
his  insolvency  would  have  done,  and  for  that  reason  would 
authorize  the  same  equitable  relief.  And  even  if  Crandle 
were  a  proper  or  necessary  party,  the  objection  to  the  answer 
for  the  want  of  parties  not  having  been  taken  in  either  of  the 
modes  prescribed  by  the  Code  was  waived.     {Sec,  123.) 

Ab  the  plaintiffs  wholly  failed  to  reply  to  the  answer,  every 
nuUerial  allegation  of  new  matter  therein  contained,  relating 
12 
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to  the  set  off,  waa  of  course  to  be  taken  as  true  on  the  triali 
and  there  was  nothing  for  the  court  to  do,  as  the  case  waa  pre- 
sented, but  to  ascertain  the  amount  of  the  damages  claimed. 
This  could  have  been  done  as  well  by  the  intervention  of  a 
jury  as  by  the  appointment  of  a  commissioner,  or  by  the  court 
itself. 

It  has  been  urged  in  argument  that  the  defense  set  up  in  the 
answers  does  not  amount  to  a  valid  counter -claimy  because  it  is 
not  a  demand  or  cause  of  action  against  the  plaintiffs  or  either 
of  them,  but  is  a  causae  of  action  against  the  payee  of  the  note; 
and  that  it  therefore  lacks  one  of  the  essential  characteristics 
of  a  counter  claim  as  defined  by  the  code.     (Sec.  126.) 

Tho  view  already  taken  of  the  case  dispenses  with  the  ne- 
cessity of  deciding  this  point,  and  we  therefore  pass  it  by,  with 
the  bare  suggestion  that  we  might  hesitate  to  adopt  so  rigid 
and  literal  a  construction  of  this  provision  as  would  ten  i  to  de- 
feat one  of  its  most  obvious  purposes — that  of  preventing  cir- 
cuity and  multiplicity  of  actions. 

For  the  reasons  stated  the  judgment  is*re  versed,  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer  to  the  orig- 
inal answer,  and  for  further  proceedings  not  inconsistent  with 
the  principles  of  this  opinion. 


CASB  25— PETITION  BQUITY— ikPRIL  10. 

WickKffe's  Executors  vs,  Preston  et  ux. 

▲FPSAL  PROM  TBI  LOUIBTXLLB    CHAHCIBT  OOUBT. 

1.  Prior  to  the  adoption  of  the  Reriied  StatnUa  a  sale  bj  a  testator,  alter  makiof 
hit  will,  of  either  land  or  perionalty,  thereb/  doTiied,  defeated  the  will  pv  tewto. 
Blaee  the  statute  the  rale  is  otherwise  as  to  devises  and  beqaests  to  an  heir  of  the 
testator,  in  which  case  snoh  sale  is  not  now  an  ademption  of  the  legacy  or  deriie  m- 
less  the  testator  so  intended — and  the  burden  ef  showing  such  intention  rests  oa 
thi  as  claiming  against  the  will.  (9  B,  Man,,  867{  8  MtL  Ky,  Rep.,  473;  8 
,SkU¥U9,  9kQpt€r  46,  crtte/e  5,  McfMiw  1  mud  2.) 
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2.  The  statnte  tHpra  applies  to  land  as  well  as  to  personal  property.  (  Auliortfust . 
•m^riff  Bepi^ed  Staiutft,  tkapicr  %l,  «eefiofli  25.)  And  a  sale  of  land  for  money  is  m 
oonrersion  of  it  within  the  statute. 

3.  The  Revised  Statutes  abolish  the  distinction  between  the  words  ''bequeath  and 
devise/'  "legatee  and  deTisee/'  "bequest  and  legacy,'*    {Vhapttr  21,  teeUon  25.) 

4.  A  provision  in  a  will  that  if  the  tsstotor  should  eell  real  eatat«  doTiead  to  od« 
of  his  children,  and  should  not  by  will,  deed  or  gift,  snbstitnto  other  real  estate  ia 
lieu  thereof,  she  was  to  have  its  value  assigned  her  out  of  the  testator's  real  estate 
not  specifically  devlred — and  the  absence  of  snob  a  provision  concerning  other  devi- 
sees— held  not  sufioient  to  show  that  the  testator  intended  to  adeem  the  devises  ta 
the  latter  if  be  should  sell  the  lands  devised  to  themj  a  oonolnsion  strengthened  by 
other  elauses  of  the  will. 

5.  That  a  testator  sold  land  devised  to  one  of  his  heirs  to  pay  his  debts,  which.  If 
not  paid  by  himy  would  haTofhllen  upon  the  roMiduary  which  he  directed  to  be  equally 
divided  between  his  heirs  after  the  payment  of  debts — ^not  sufficient  to  show  an  la- 
tention  to  adeem  the  devise. 

John  Pkeston,  fop  appellant,  cited  2  Vern,^  337;  Rev.  Stat.^ 
title.  Wills,  sec.  12;  White  ^  Tudor* s  Leading  Cases  in  Equity^ 
346;  2  Cox,  i82;  9  B.  Man  ,  367;  2  Yes.,  624;  Ward  on  Legacies^ 
9  and  13. 

Jno.  W.  Barr,  on  same  side. 

G.  A.  &  I.  Caldwell,  for  appellees,  cited  Toller^ s  Law  of  Ez- 
editors,  19,  23;  Rev.  Stat.,  chap.  46,  art.  3;  3  Met.  Ky.  Rep.y  473; 
Rev.  Stat.y  chapter  on  Wills,  sec.  12. 

W.  Preston,  on  samo  side,  cited  4  Kent,  528,  529;  7  John.,, 
Ck.Rep.,2bS\  1  Jarmanon  Wills,  145,  146,  147,  148;  Rev.  Stat., 
chap.  106,  sec  12;  lb.,  chap.  46,  art.  3;  7  Paige,  97;  5  Litt.,  28;  4 
J.  J.  Mar.,  627;  2  Dana,  54;  1  J.J  Mar.,  58;  3  Dana,  4m)  Rev. 
Stat.,  chap.  'Zl,sec.  25. 

JUDGB  BULLITT  DiLivcnxD  thx  opiifiov  of  thi  oouet: 

Robert  Wickliffe,  by  a  codicil  to  his  will,  made  in  1854.  de* 
vised  to  his  daughter,  Margaret,  wife  of  Wm.  Preston,  certain 
property,  including  a  tract  of  land  called  Piedmont,  and  con- 
taining  3,300  acres.  In  1858  he  authorized  his  agent  to  sell 
that  part  of  said  land  ''lying  over  Slate  creek,"  being,  as  it  ap- 
pears, about  500  acres,  if  he  could  get  $25  per  acre.  In  July, 
1859,  the  agent  sold  199  acres  of  said  land  for  $25  per  acre, 
one-third  payable  on  the  1st  March,  1860,  and  the  residue  in 
one  and  two  years  thereafter,  with  interest  from  that  date, 
and  gave  a  bond  therefor.^    The  testator  was  informed  of  the 
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* 

sale  and  assented  thereto,  but  died  on  the  1st  September, 
1859,  without  having  executed  a  conveyance.  Preston  and 
wife  sued  his  executors  for  the  value  of  said  199  acres,  and 
obtained  a  judgment  against  them  for  $4,975,  being  the  price 
for  which  the  land  was  sold,  with  interest  from  March  1,  1800. 
From  that  judgment  this  appeal  was  talcen. 

The  only  question  that  we  need  to  consider  is,  whether  or 
not  the  sale  of  the  land  was,  to  that  extent,  a  revocation  or 
ademption  of  the  devise. 

Formerly,  a  sale  by  a  testator,  after  making  his  will,  of 
either  land  or  personal  property  thereby  devised,  was  an 
ademption  of  the  legacy  or  revocation  of  the  devise.  It  w*as 
not  a  question  of  intention.  The  ademption  was  effected 
upon  the  principle  that  the  subject  was  annihilated,  or  its  con- 
dition so  changed  that  nothing  remained  to  which  the  terms 
of  the  will  could  apply.  {Ross  vs.  Carpenter,  9  B.  Mon.,  367; 
Hooker  vs.  Gentry,  3  Met.  Ky,  Rep.^  473.)  In  the  last  named 
case,  however,  it  was  said,  that  "it  seems  clear,  not  only  that 
these  rules  have  been  changed,  both  as  to  devises  and  bequests 
to  an  heir  of  the  testator,  but  that  the  burthen  rests  on  those 
claiming  against  the  will  to  show  that  the  testator,  in  selling 
the  property,  intended  to  adeem  the  legacy  or  devise.  (Rev, 
Stat.y  chap,  46,  art,  3.")  But  as  no  reasons  were  stated  for  that 
conclusion,  and  as  the  sale  in  that  case  was  of  personal  prop- 
erty, we  propose  to  notice  in  detail  the  arguments  advanced 
to  prove  that  the  sale  in  this  case  wtis  pro  toii/o  a  revocation  of 
the  devise. 

The  statute  above  referred  to  is  as  follows: 

**§»^.  The  conversion,  in  whole  or  in  part,  of  money  or  prop- 
erty, or  the  proceeds  of  property  devised  to  one  of  the  testa* 
tor's  heirs,  into  other  property  or  thing,  with  or  without  the 
assent  of  the  testator,  shall  not  be  an  ademption  of  the  legacy 
or  devise,  unless  the  testator  so  intended,  but  the  devisee  shall 
have  abd  receive  the  value  of  such  devise,  unless  a  contrary 
intention  on  the  part  of  the  testator  appear  from  the  will,  or 
by  parol  or  other  evidence.*^ 

"§  2.  The  removal  of  property  devised  shall  not  operate  as 
an  ademption,  unless  a  contrary  intention  on  the   part  of  th% 
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tesUtor  is  maQifested  io  like  manner."     (lUv,    Stai.  chap.  46, 
art.  3.) 

The  appellantB  contend  that  this  statute  does  not  apply  to 
a  conversion  of  land,  bat  onl^  applies  to  a  conversion  of  per* 
sonal  property  by  a  testator,  because  the  word  '^conversion"  is 
properly  applicable  only  to  personalty,  because  the  word 
''ademption"  is  properly  applicable  only  to  bequests  of  person* 
ally,  and  because  the  second  section  of  the  article  cited  clearly 
applies  only  to  personalty,  since  land  cannot  be  removed. 

According  to  the  argument,  if  a  testator  should  devise  910,* 
000  worth  of  personalty  to  one  child  and  $10,000  worth  of 
land  to  another,  and  should  atterward  sell  both  the  land  and 
personalty,  the  former  devise  would  be  defeated  and  the  latter 
would  not.  We  do  not  perceive  what  motive,  if  any,  the  Leg- 
islature had  for  making  such  a  distinction.  No  such  distinc- 
tion existed  before  the  {Statute,  but  a  sale  of  either  land  or  per- 
sonalty defeated  the  ^xiW  pro  ianto  No^do  we  find  in  the  lan- 
guage of  the  statute  any  convincing  proof  that  it  was  design- 
ed to  change  the  law  merejy  with  respect  to  personalty,  and 
thus  to  establish  the  distinction  contended  for. 

The  word  ''conversion"  has  a  technical  meaning  with  refer- 
ence to  certain  tortious  acts,  and  in  that  sense  applies  only  to 
persdnal  estate.  But  it  wa:9  not  used  in  that  sense  by  the 
framers  of  this  statute,  since  such  tortious  acts  cannot  be  com- 
mitted by  a  testator  with  reference  to  his  own  property.  It 
has  another  meaning  which  applies  alike  to  real  and  personal 
property.  The  purchase  of  land  with  money  is  a  conversion 
of  money  into  land;  and  the  sale  of  land  for  money  is  a  con- 
version of  the  land  into  money.  And  even  a  direction,*  in  a 
deed  of  trust  or  will,  to  buy  land  with  money,  or  to  sell  land 
for  money,  i^in  equity,  a  conversion  of  the  money,  into  land 
and  of  the  land  into  money.  The  word  conversion,  therefore, 
as  used  in  this  statute,  is  as  applicable  to  real  as  to  personal 
estate. 

Though  a  sale  of  lamd  by  a  testator  was  formerly  designa- 
ted, technically,  as  a  revocation  of  the  devise,  we  do  not  re- 
gard the  omission  of  the  word  "revocation"  from  the  statute 
under  consideration   as   entitled  to  much  significance.     It  is 
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.contained  Id  a  chapter  eutitled,  "Heirs  and  Devisees,^^  and  in 
.an  article  entitled/' Ademption  of  Legacy,  &c,"  and  it  speaks 
of  the  ademption  of  the  legacy  w  devise,  and  declares  that  the 
devisee  shall  have  the  value  of  such  adeemed  devise;  in  each 
of  which  respects  the  language  is  technically  incorrect,  ac- 
cording to  the  former  rules,  if  it  was  designed  to  apply  only  to 
bequests  of  personalty.  But  in  another  part  of  the  Revised 
Statutes  it  is  declared  that  **the  words  'legatee'  and  'devisee* 
shall  each  be  held  to  convey  the  same  idea,  and  the  words  'be- 
queath' and  'devise'  to  mean  the  same  thing;  and  the  words 
'bequest'  and  'legacy'  shall  each  be  held  to  mean  the  same 
thing;  and  to  embrace  and  include  either  real  or  personal  es- 
tate or  both.'*  {Chapter  21,  section  25.)  The  framer?  of  the 
Revised  Statutes,  having  thus  abolished  the  distinction  be- 
tween the  words  bequeath  and  devise,  legatee  and  .  devisee, 
could  properly  use  the  word  "ademption"  with  reference  to 
real  and  personal  estate. 

Personal  estate  can  be  removed,  real  estate  cannot.  The 
provision  concerning  the  removal  of*  property  devised  applies, 
tt^erefore,  to  personal  estate  only.  But  we  do  not  perceive 
upon  what  principle  this  provision  concerning  an  act  that  can 
only  be  committed  with  reference  to  personal  estate,  c^n  be 
BO  construed  as  to  limit  to  personal  estate  the  provision  con- 
cerning the  conversion  of  property  devised.  Our  conclusion 
is,  that  the  statute  applies  to  a  conversion  of  real  as  ^  well  ^a 
personal  estate,  and  that  a  sale  of  latkl  for  money  is  a  conver- 
sion of  it  within  the  statute. 

As  the  statute  declares  that  the  conversion  of  property  by  a 
testator  shall  not  be  an  ademption  of  the  devise,  but  that  the 
devisee  shall  have  the  value  of  the  devise,  unless  a  contrary 
intention  on  the  part  o*  the  testator  appear  from  the  will  or  by 
parol  or  other  evidence,  it  necessarily  follows  that  those  claim- 
ing against  the  devisee  must  show  that  the  conversion  was 
made  with  an  intention  to  adeem  the  devise.  The  sale  of  the 
land  by  the  testator  in  this  case  raised  no  presumption,  even, 
of  such  an  intention;  the  burthen  of  proving  the  intention 
rests  on  the  executors. 
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Tbey  contend  that  sach  an  intention  appears  from  the  will. 
The  testator  had  three  daaghters,  to  each  of  whom  he  made 
specific  devises.  Concerning  one  of  them  he  declared  as  fol- 
lows: "If  I  should  sell  or  otherwise  dispose  of  any  of  the  real 
estate  devised  to  Sally  W<  olley,  and  app  *opriate  the  proceeds 
to  my  own  use,  and  not  by  will,  deed,  or  gift,  compensate  or 
substitute  other  real  estate  in  lieu  thereof,  then  she  is  to  have 
assigned  her,  out  of  my  real  estate  not  specifically  devised, 
estate  equal  in  value  to  what  I  may  have  disposed  of,  the 
value  to  be  fixed  at  the  price  I  may  have  sold  it."  It  is  con- 
tended that  this  provision  concerning  Mrs.  Woolley,  and  the 
absence  of  such  a  provision  concerning  the  other  daughters, 
shows  that  that  the  testator  intended  to  adeem  the  devises  to 
the  latter  if  he. should  sell  the  lands  devised  to  them.  This 
provision,  if  there  was  nothing  else  in  the  will  to  explain  its 
meaning,  would  not  perhaps  be  sufiicient  to  show  that  the  tes- 
tator contemplated  the  discrimination  between  his  daughters 
contended  for  by  the  appellants;  becau-*e,  in  the  first  plnce, 
the  testator  may  have  expected  to  sell  some  of  the  land  devised 
to  Mrs.  Woolley  and  not  to  sell  any  of  that  devised  to  his  other 
daughters,  and  for  that  reason  may  have  inserted  the  provision 
In  question;  and,  in  the  second  place,  he  may  have  inserted  it 
merely  for  the  purpose  of  giving  land  instead  of  money  to  Mrs. 
Woolley,  in  lieu  of  any  of  the  real  estate  devi;?ed  to  her,  which 
he  might  dispose  of  Under  the  statute,  without  any  provis- 
ion in  the  will  on  the  subject,  she  would  have  been  entitled  to 
the  value  in  money  of  such  estate;  but  he  directs  real  estate  to 
be  assigned  to  her  instead  of  money.  The  provision  apparent- 
ly evinces  an  intention  on  the  part  of  the  testator  to  discrimi- 
nate between  his  daughters,  merely  so  far  as  to  give  real  es- 
tate to  Mrs.  Woolley  in  lieu  of  such  of  her  devise  as  he  might 
dispose  of,  leaving  to  his  other  daughters  their  right  to  the  value  > 
in  money,  of  such  of  their  devises  as  he  might  dispose  of.  Our 
belief  that  such  was  his  purpose  is  strengthened  by  two  other 
clauses  of  the  will,  in  one  of  which,  after  having  directed  that 
each  of  his  daughters  should  be  charged  with  $40,000  for  pre- 
vious advancements,  he  states  that  he  had  in  fact  advanced 
more  than  that  sum  to  Mrs.  Woolley  and  her  husband,    and 
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states  his  reasons  for  charging  her  with  only  that  sum,  and  then 
expresses  a  hope  that  his  other  two  daughters  "woald  cheer- 
fally  accord  and  assent  to  the  equal  distribution  of  my  undi- 
vided estate,  as  hereinafter  made,  on  account  of  the  reasons 
and  considerations  which  influence  me  now  to  make  and  re- 
gard them  as  all  equal  in  their  advancements;"  and  in  another 
of  which,  after  devising  to  Mrs.  Margaret  Preston  his  mansion 
house,  and  declaring  that  she  is  to  take  and  hold  it  as  a  gift 
from  her  mother,  made  to  her  as  a  testimony  of|her  love  and 
affection  for  her  while  she  lived,  he  declares  that  '^Margaret 
is  to  have  this  exclusive  of  her  equal  portion  of  my  estate, 
and  is  not  to  be  charged  with  its  value."  Our  conclusion  is, 
that  an  intention  to  adeem  the  devise  of  the  converted  land  is 
not  apparent  from  the  will. 

It  is  also  contended  that  the  testator  sold  the  199  acres  of 
the  Piedmont  land  for*  the  purpose  of  paying  his  attorneys  fees 
and  other  expenaes,  amounting  to  about  $6,000,  incurred  in  a 
suit  between  him  and  Todd's  heirs,  concerning  the  Elleslie 
farm,  which  he  also  devised  to  Mrs.  Margaret  Preston,  and 
that  therefore  he  intended  to  adeem  the  device  by  selling  the 
land.  What  weight  this  argument  would  have  been  entitled 
to  if  the  debt  had  been  a  charge  upon  the  Elleslie  farm  we 
need  not  decide,  because  it  was  a  general  debt,  which  if  not 
paid  by  the  testator  would  have  fallen  upon  the  residuary . 
which  he  directed  to  be  equally  divided  between  his  heirs  af- 
ter the  payment  of  debts.  It  might  perhaps  have  been  doubt- 
ful whether  a  sale  of  the  199  acres,  to  pay  that  debt,  would, 
alone,  have  sufficed  to  show  an  intention  to  adeem  the  devise. 
But  we  need  not  decide  that  question  for  two  reasons: 

1.  We  are  not  satisfied  that  the  land  was  sold  for  that  pur- 
pose. The  testator's  letters  show  that  he  owed  other  debts  to 
a  large  amount,  which  he  was  anxious  to  pay  before  his  death. 
He  did  not  direct  a  sale  of  so  muc^  of  the  Piedmont  land  as 
would  pay  said  $6,000,  but  authorized  a  sale  of  all  of  it  *'lying 
over  ISlate  creek,"  being  about  500  acres  aod  worth  over  $12,- 
000.  At  the  same  time  the  agent  was  authorized  to  sell  vari- 
ous other  lands.  The  testator's  object  was  to  raise  money 
enough  to  pay  all  his  debts  by  selling  so  much  of  the  500  acres 
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and  of  the  other  lands  jast  referred  to,  as  would  suffice  to  pay 
them  all,  including  the  $6,000.  The  land  authorized'  to  be 
sold  appears  to  have  been  worth  more  than  the  debts.  The 
agent  was  not  directed  to  sell  the  Piedmont  land  in  preference 
to  the  other  land.  He  was  to  nell  any  tract  for  which  he 
could  find  a  purchaRer  at  a  fair  price.  And  there  is  reason  to 
believe  that,  if  enough  of  the  other  lands  had  been  sold  to  pay 
all  the  debts,  including  the  $6,000,  the  testator  would  not  have 
sold  the  Piedmont  land. 

2.  The  testator's  first  letter  to  his  agent,  (Joncerning  rhe  pale 
of  the  Piedmont  land,  was  dated  Feb.  5,  1858.  In  that  letter 
he  did  not  speak  of  the  $6,000  debt,  but  said:  **I  shall  be  so 
hard  run  for  money  that  I  must  sell  something.'*  In  a  letter 
to  the  same  agent,  dated  Feb.  12,  1858,  after  stating  that  he 
had  gained  his  suit  with  Todd's  heirs,  he  said:  ''The  charges 
of  my  lawyers  upon  me  are  excet^sive,  and  I  must,  through  the 
coming  year,  spare  as  much  from  my  expenses  as  will  extin- 
guish their  fees."  The  supposition  that  he  intended  to  make 
Mrs.  Margaret  Preston  pay  those  fees  would,  in  our  opinion, 
be  inconsistent  with  this  letter,  which  evinces  an  intention  on 
the  part  of  the  testator  to  relieve  not  only  her,  hut  his  estate, 
from  any  loss  on  that  account,  by  reducing  his  expendi* 
tores. 

The  judgment  is  affirmed. 
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CAiB  2«— PBTITIOX  EQUITY— APRIL   14. 

Willis,  &c.  vs.  Vallette. 
Bowler,  &c.  vs.  Same. 
Ogden,  &c.  vs.  Same. 

▲FFKAL8  FROM  TBI  FATKTTB  CIRCUIT  COURT. 

1.  There  is  no  distinotion,  as  to  the  notioo  neoessarj  to  bind  apurohMori  botweeR 
oasos  which  do  not  ooue  within  the  operation  of  the  registry  acts  and  those  whieh 
do. 

2.  Implied  or  presumptive  notice  maj  be  eqaallj  elFeoiual  with  direct  uid 
positive  uuiice;  bat  t'len  it  must  not  be  that  notioe  which  is  bareljr  safBcient  to  pat 
a  party  upon  inquiry.  Suspicion  of  notice  is  not  sufficient.  The  inference  of  a  frandu- 
l«ntiutuut  aOecting  the  conscience  must  be  founded  on  clear  and  strong  circumstances 
in  the  absence  of  actual  notioe.  The  inference  must  be  necessary  and  unqaestioii- 
able. 

3.  The  general  doctrine  is,  that  whateTcr  puts  a  party  upon  inquiry  amoants  in 
Judgiiicut  ut  la«r  te  notice,  provided  the  inquiry  becomes  a  duty,  as  in  ihe  case  of 
purohAtfcra  and  creditors,  and  would  lead  to  the  knowledge  of  the  requisite  faotbj  the 
exercise  ot  ordinary  dilligenoe  and  understanding. 

4.  Where  the  party  has  had  actual  notice  that  the  property  in  dispute  was,  in  fact, 
charged,  iucumbereu,  or  in  some  way  affected,  he  is  bound  with  constructive  notice 
of  facts  and  instruments,  to  a  knowledge  of  which  he  would  have  been  led  by  an  ia> 
quiry  alter  the  charge,  incumbrance  or  other  circumstance  affecting  the  property  of 
which  ho  had  aciual  uotice.  The  proposition  of  law  upon  which  this  class  of  cases 
proceedri  is,  not  that  he  baa  notice  of  a  fact  or  instrument,  which,  in  truth,  related 
to  the  subjeot  in  dispute,  without  his  knowing  that  such  was  the  ease,  but  that  he 

•had  actual  notice  that  it  did  so  relate. 

6.  Constructive  notice  is  established  where  there  is  satisfactory  evidence  that  the 
party  had  designedly  abstained  from  inquiry  for  the  very  purpose  of  avoiding  notioe. 
Not  that  he  had  incautiously  neglected  to  make  inquiries,  but  that  he  had  design- 
edly abstained  from  such  inquires  for  the  purpose  of  avoiding  knowledge. 

6.  If  ihcre  is  not  actual  notice  that  the  property  is  in  some  way  affected,  and  ne 
frauduleni  turning  away  from  akuowiedge  of  tacts  which  the  res  gettae  would  Bug- 
gest  to  a  prudent  mind — if  mere  want  of  caution,  as  distinguished  from  frauialent 
and  wilful!  blindness,  is  all  that  can  be  imputed  to  the  purchaser — there  the  doctrine 
of  constructive  notice  will  not  apply;  but  the  purchaser  will  in  equity  be  considered 
a  bonafiiU  purchaser  without  notice. 

7.  A  paruhaser  is  legally  chargeable  with  notice  of  an  unrecorded  lien,  though  be 
have  no  knowledge  of  its  existence,  if  he  have  notice,  actual  or  constructive,  of  the 
contents  of  the  instrument  giving  the  lien,  though,  under  a  mistake  of  the  law, 
he  may  have  supposed  there  was  no  lien. 

8.  Quere,  Does  tho  term  "income  bend"  import  any  thing  more  than  a  bond  pay- 
able out  of  incomeT    And  does  a  bond  of  a  railroad  company,  payable  oat  of  its  in- 
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•oat,  and  without  other  trords  importing  a  pledge  of  its  income  or  property  give  m 
lien  thereoDT 

9.  Ad  ageat  ia  onlj  chargeable  with  eonstmotiTe  notice  of  those  facta  which  he 
weald  have  been  led  to  a  kuowledgc  of  by  performing  his  duty  according  to  the  reg- 
liar  coarse  of  basiness. 

10.  The  general  rale  is,  that  a  parohaser  without  notice  is  not  affceted  by  notice  t» 
his  TSndor.  This  rule  App]i^s  in  favor  of  a  purchaser  of  a  bond  secured  by  mort' 
f*X0»  (without  a  transfer  of  the  mortgnge,)  from  one  who  had  notice  of  a  prior  m- 
eambranee. 

U  It  is  well  settled  in  equity,  with  reference  to  debts  secured  by  mortgage,  that 
the  debt  is  the  principal  thing  and  the  mortgage  a  mere  incident  thereto;  that  a 
transfer  of  the  debt  passes  the  mortgager's  interest  in  the  mortgage  property;  and 
that  his  transfer  of  the  mortgage,  without  the  debt,  passes  nothing.  (5  N,  Hamp, , 
4S0;  8  Caw€n,  1»5;  \9  John.,  326.) 

IS.  Notice  to  an  agent  of  the  purchaser  is  onnstruotiye  notice  to  the  principal,  and 
■otiec  to  the  trustee  is  notice  to  the  benefioiary.  The  notice  must,  however,  be  in 
the  course  of  the  transaction  in  which  he  is  acting  on  behalf  of  the  principal — other- 
wise it  will  have  no  legal  or  necessary  connection  with  the  latter.  Bo,  notice  to  a 
trustee,  made  long  before  the  execution  or  contemplation  of  a  mortgage  to  him,  of  a 
prior  inoumbraaoe,  will  not  affect  the  eetlat  qu€  trust,  (2  Lead,  Eq.  Out;  Am.  Ed.' 
106,116-17.) 

IS.  Facts  before  the  court  at  the  time  of  the  original  trial  furnish  no  ground  for  » 
■ew  trial,  even  if  the  decision  upon  them  has  been  erroneous. 

14.  See  the  opinion  for  a  statement  of  facts  held  insuCRoient  to  show  that  a  subse- 
qoeni  holder  under  a  recorded  m'*rtgige  had  either  actual  or  implied  notice  of  a  prior 
incumbrance  upon  the  property 

HuwT  &  Beck  and  Finnell  &  Chambers^  for  appellants. 
BucKNER  and  Robinson   &>  Johnson  and  Geo.    Robertson,  for 
appellees. 

JUDGB  BULLITT  nKLiTsiiD  trb  opinion  of  thi  court: 

In  July  and  November,  1S54,  and  February,  1855,  the  Cov- 
ington  and  Lexington  Railroad  Company  issued  certain  bonds, 
called  by  them,  and  by  persons  dealing  in  them,  ''income 
bonds,"  of  which  the  following  is  a  specimen: 

••The  Covington  and  Lexington  Railroad  Company  ac- 
knowledges itself  indebted  to  Samuel  J.  Walker  or  bearer  in 
the  sum  of  five  hundred  dollars,  negotiable  and  payable  at  the 
Paris  Branch  of  the  Northern  Bank  of  Kentucky,  five  years  af- 
ter date,  bearing  interest  from  date  at  the  rate  of  10  per  cent. 
per  annum,  payable  semi-annually  on  the  first  day  of  May 
and  November,  at  the  said  Bank,  on  the  delivery  of  the  proper 
coapon,  being  part  of  an  authorized   issue   of  $200,000.     For 
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the  redemption  of  thU  certificate,  and  the  payment  of  the  in- 
terest, the  property,  rightfii,  credits  and  income  of  said  company 
is  irrevocably  pledged.     In  witness  whereof,"  <kc. 

None  of  these  bonds  were  secured  by  any  recorded  deed. 
A  number  of  them  were  sold  to  varioqs  persons  prior  to  March, 
1856. 

In  June,  1855,  said  company  executed  a  mortgage,  which 
was  duly  recorded,  to  J.  Winslow,  trustee,  to  secure  the  pay- 
ment of  certain  bonds*,  called  by  persons  dealing  in  them  "third 
mortgage  bonds,"  the  company  having  made  two  previooi 
mortgages.  In  March,  1856,  and  afterward,  the  appellee,  Val- 
lette,  purchased  a  number  of  said  third  mortgage  bonds.  In  a 
suit  brought  by  one  Winslow  against  Vallette  and  others,  the 
road  and  other  property  of  the  company  were  sold  for  pay- 
ment of  its  debts,  under  an  order  of  the  court  below,  and  a 
contest  arose  betweeiT  holders  of  ''income  bonds,"  and  Val- 
lettee,  as  the  holder  of  "third  mortgage  bonds,"  concerning 
their  rights  to  priority  of  payment  out  of  the  proceeds  of  the 
company's  property.  The  court  below  having  decided  that 
Vallette  was  entitled  to  priority,  Willis  and  other  holders  of 
"income  bonds"  filed  petitions  for  a  new  trial,  upon  the  alleg- 
ed ground  that,  after  the  term  at  which  the  decision  was  ren- 
dered, they  had  discovered  material  evidence  which  they 
could  not  with  reasonable  dilligence  have  produce  at  the  trial. 
This  appeal  was  taken   from  an  order  dismissing  those  peti- 

iiODS. 

I.  The  principal  question  is,  whether  or  not  the  newly  dis- 
covered evidence  is  sufficient,  in  connection  with  that  pro- 
duced on  the  original  trial,  to  show  that  Vallette,  when  he 
purchased  the 'third  mortgage  bon<is,"  had  notice  of  the  sale 
of  the  income  bonds,  and  of  the  fact  that  the  holders  thereof 
had  a  lien  on  the  property  of  the  company. 

For  the  appellee  it  is  contended  that  there  is  a  distinctioo» 
as  to  the  notice  necessary  to  bind  a  purcha:<er,  between  cases 
which  do  not  come  within  the  operation  of  the  registry  acts 
and  those  which  do;  that,  in  the  former,  constroctive  or  im- 
plied notice  may  suffice,  whilst  in  the  latter  there  must  be 
clear  and  undoubted  proof  of  actual  notice;  that  this  doctrine 
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wan  established  by  the  Engliah  coarto  under  the  statute  of  7 
Anne,  ch.  20,  by  which  it  was  declared  that  unregistered  deeds 
should  be  deenned  '^fraudulent  and  void  against  any  subse- 
quent j>urchaser  for  a  valuable  consideration/'  and  that  our 
Legislature,  in  declaring  that  unrecorded  deeds  shall  be  void 
against  "any  purchaser  for  a  valuable  consideration  n(4  having 
notice  Oierenf,^^  intended  to  establish  aa»  a  rule  of  positive  law 
the  equitable  doctrine  established  in  England  under  the  stat- 
Bte  of  Anne;  and  that,  **if  the  income  bonds  operate  on  their 
face  as  conventional  liens  on  the  railroad,  then  these  liens  are 
like  legal  mortgages,  and  comes  within  the  policy  and  are 
subject  to  the  provisions  of  the  registry  acts." 

After  a  careful  examination  of  the  subject,  our  opinion  is, 
that  the  distinction  contended  for  is  not  founded  in  reason,  nor 
•ttstained  by  the  weight  of  authority,  English  or  American, 
and  that  it  has  never  been  recognized  in  this  State,  but  w^aa 
in  effect  rejected  in  the  case  of  Morton  vs,  Robards,  (4  Dana; 
358,)  and  several  other  cases  decided  by  this  court.  The  law 
applicable  to  thi«  case  is,  in  our  opinion,  correctly  stated  in 
the  following  pass.iges,  taken  from  Kent's  Commentai*ies,  and 
from  an  opinion  of  Vice  Chancellor  Wigram: 

"The  Statute  of  New  York  postpones  an  unregistered  deed 
or  mortgage  only  as  against  a  purchaser  or  mortgager  r^  good 
frith  and  for  a  valuable  ctmsideralion;  and  this  lets  in  the  whole  of 
the  English  equity  doctrine  of  ni»tice.  The  stiltute  law  of 
many  of  the  other  States  is  not  so  latitudinary  in  terms; 
and  deeds  not  recorded  are  declared  void  as  to  creditors  and 
aubsequent  purchasers;  and  in  some  cases  they  are  declared 
to  convey  no  title,  or  to  be  void  aa  against  all  other  persona 
hot  the  grantor  and  his  heirs.  The  doctrine  of  notice  and  ita 
operation  in  favor  of  the  prior  unregistered  deed  or  mortgage 
equally  applies  however,  as  I  apprehend,  throughout  the  United 
States,  and  it  everywhere  turns  on  a  question  of  fraud,  and  on 
the  evidence  requisite  to  infer  it.  In  pursuance  of  that  prin- 
ciple, and  in  order  to  support,  af  the  same  time,  the  policy  and 
injunctions  of  the  registry  acts  in  alt  their  vigor  and  meaning^ 
implied  notice  may  be  equally  effectual  with  direct  and  posi- 
tive notice;  bat  then  it  must  not  be  that  notice  which  is  bare- 
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ly  sufficient  to  put  a  party  upon  inquiry.     Suspicion   of  notice 
is  not  BufHcient.     The  inference  of  a  fraudulent  intent  afiect- 
ing  the  conscience,  must  be  founded  on  clear  and   strong  cir- 
cumstances,  in  the   absence  of  actual   notice.     The.  inference 
fnu:«t  be  necessary  and  unquestionable.     Though  the  cases  use 
very  strong  language  in  favor  of  explicit  certain  notice,  yet  it 
is  to  be  understood  as  the  true  construction  of  the  rule  on  the 
j  subject,  that  implied  or  presumptive  notice  may  be   equivalent 
(^  to  actual  notice."     (4  Cow.,  171.)     "The  general    doctrine  is, 
that  whatever  puts  a  party  upon  inquiry  amounts  in  judgment 
of  law  to  notice,  provided  the  inquiry  becomes  a  duty,  as  in  the 
.  case  of  purchasers  and  creditors,  and  would  lead  to  the  knowl- 
edge of  the  requisite  fact,  by  the  exercise  ot  ordinary  diligence 
and  understanding."     (4  Cam.^  179.) 

"Cases  in  which  constructive  notice  has  been  established  re- 
solve themselves  into  two  classes:  ^r^^,  cases  in  which  the 
party  charged  has  had  actual  notice  that  the  property  in  dis* 
pute  was,  in  fact,  charged  incumbered  or  in  some  way  afTected; 
and  the  court  has  thereupon  boqnd  him  with  constructive  notice 
of  facts  and  instruments,  to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  alter  the  charge,  incumbrance  or 
other  circumstance  affecting  the  property  of  which  he  had  ac- 
<ual  notice;  and,  ^^con^f/^,  cases  in  which  the  court  has  been 
satisfied  from  the  evidence  before  it,  that  the  party  charged 
had  designec^y  abstained  from  inquiry  for  the  very  purpose  of 
avoiding  notice. 

"The  proposition  of  law  upon  which  the  former  class  of 
cases  proceeds,  is  not  that  the  party  charged  had  notice  of  a 
fact  or  instrument,  which,  in  truth,  related  to  the  subject  in 
dispute,  without  his  knowing  that  such  was  the  case;  but  that 
he  had  actual  notice  that  it  did  so  relate.  The  proposition  of 
law  upon  which  the  second  class  of  cases  proceeds,  is,  not  that 
the  party  charged  had  incautiously  neglected  to  make  inqut* 
ries;  but  thathe  had  designedly  abstained  from  s^xh  inquiries, 
for  the  purpose  of  avoiding  knowledge — a  purpose,  which,  if 
proved,  would  clearly  show  that  he  had  a  suspicion  of  the 
truth,  and  a  fraudulent  determination  not  to  learn  it.  In  short 
if  there  is  not  actual  notice  that  the  property  is  in  some   way 
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affected  and  no  fraudulent  turning  away  from  a  knowledge  of 
facts  which  the  res  gestcB  would  suggest  to  a  prudent  mind — if 
mere  want  of  caution,  as  distinguished  from  fraudulent  and 
willful  blindnesp,  is  all  that  can  be  imputed  to  the  purchaser, 
there  the  doctrine  of  constructive  notice  will  not  apply,  there 
the  purchaser  will,  in  equity,  be  considered,  as  in  fact  he  is,  a 
bona  fide  purchaser  without  notice."  {Jones  vs.  Smith,  1  Hare,  55.) 
Upon  the  original  hearing  it  was  proven  that  VaJiette  was  a 
retired  banker,  residing  in  Cincinnati,  which  furnished  the 
principal  market  for  the  sale  of  the  securities  of  the  Covington 
and  Lexington  R.  R  Company;  that  be  was  in  the  habit  of 
dealing  in  stocks,  and  of  frequenting  bankers'  and  biokers' 
offices,  where  those  securities  were  sold;  that  in  1854  and  1856 
**inco!ne  bonds"  were  frequently  sold,  and  advertised  for  sale 
in  newspapers  and  bankers'  bulletins  in  Cincinnati;  and  that 
the  principal  office  of  said  company  was  at  Covington,  oppo- 
site to  Cincinnati,  on  the  other  side  of  the  Ohio  river..  The 
newly  discovered  evidence,  relied  on  by  the  appellants,  con- 
sists of  the  facts,  that,  in  April,  1855,  Mr.  Rennick,  of  the  firm 
of  Loker,  Rennick  &  Co.,  of  St.  Louis,  having  a  claim  upon 
a  Cincinnati  firm,  that  had  stopped  payment,  was  otTered  '*in- 
come  bonds"  in  settlement,  and  after  consulting  with  Vallette 
and  others  he  took  two  of  said  bonds  for  $1,000  each,  of  the  issue 
of  December,  1854;  that  Vallette  advised  Rennick  to  take 
them,  because  of  the  location  of  the  road  and  its  probable 
connections,  which  would  in  his  opinion  make  it  a  paying  road, 
and  that  he  said  that,  in  his  opinion,  the  bonds  might  even- 
tually be  paid;  that  Vallette,  when  advising  Rennick  to  take 
the  bonds,  said  he  had  never  seen  one  of  them,  and  asked  Ren- 
nick, if  he  got  one,  to  let  him  see  it,  bu*;  Rennick  thinks  he 
neglected  to  show  them  to  him;  that  on  the  8th  iM ay,  1855, 
Vallette  wrote  to  Loker,  Rennick  &  Co.,  advising  them 
to  dispone  of.  the  bonis;  that  on  the  11th  May,  1855, 
they  sent  him  the  bonds  to  be  disposed  of  by  him  according  to 
his  judgment;  that  he  placed  them  for  sale  in  the  hands  of 
Hewson  &  Holmes,  brokers  in  Cincinnati,  who  sold  them  on 
the  3l8t  May,  1855;  and  that  Vallette,  on  the  8th  June,  1855, 
remitted  the  proceeds  to  Loker,  RennicL.&  Co. 
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It  is  proved,  however,  by  six  witnesses,  (one  of  them  a  bro- 
ker, four  of  them  bankers,)  who  resided  in  Cincinnati,  and 
dealt  in  these  bonds,  that  in  1S55-6  no  one  there  regarded 
them  as  giving  a  lien  on  the  property  of  the  company;  and 
Rennick  testifies  that  neither  he  nor  Vallette,  nor  any  one  else 
whom  he  consulted,  regarded  them  as  giving  a  lien;  and  there 
is  no  evidence  that  any  one  there  did  so  regard  them.  The 
impression  concerning  them  probably  grew  out  of  the  fact, 
proved  by  one  of  the  witne!«ses,  thnt  under  the  law  of  Ohio 
these  bonds  would  not  have  given  a  lien  even  against  a  pur- 
chaser having  notice  of  their  contents.  That  Vallette  did  not 
regard  them  as  giving  a  lien  is  proved  by  Rennick  and  by  Val- 
lette's  letter  of  May  8th,  1855,  in  which,  after  speaking  of  the 
mortgage  debt  of  the  company,  he  says,  **it  will  depend  on 
the  income  of  the  business  of  the  road  whether  those  (income) 
bonds  will  be  good  or  worthless."  But  it  is  contended  that 
he  is  legally  chargeable  with  notice  of  the  lien,  though  he  had 
no  knowledge  of  its  existence,  if  he  had  notice,  actual  or  con- 
structive, of  the  contents  of  the  bonds.  We  incline  to  the 
opinion  that  such  is  the  law;  and  that  if  Vallette  knew  that 
these  bonds  pledged  the  property  of  the  company,  he  is  charge- 
gable  with  notice  of  the  lien,  though,  under  a  mistake  of  the 
law,  he  may  have  supposed  there  was  no  lien. 

To  show  that  Vallette  had  actual  notice  of  the  contents  of 
these  bonds,  it  is  urged  that  we  must  assume  that  he  read  one 
of  the  two  which  he  received  in  May,  1855,  or  that  he  had  pre- 
viously read  one  at  some  office  in  Cincinnati,  as  he  might 
easily  have  done,  because  in  March,  1855,  he  expressed  to 
Rennick  a  desire  to  see  one  of  them.  To  give  to  that  expres 
sion  the  effect  contended  for,  it  must  appear,  or  be  assumed, 
that  it  was  not  merely  an  expression  of  idle  curiosity,  but  that 
it  was  an  expression  of  a  real  desire  to  examine  the  bond  in 
order  to  ascertain  the  character  of  the  security, '  and  that  this 
desire  was  based  upon  some  motive  which  may  have  probably 
induced  Vallette  to  carry  it  into  effect.  It  does  not  appear  that 
he  purchased  any  of  the  securities  of  the  Covington  &  Lex- 
ington Railroad  Company,  or  contemplated  doing  so,  or  had 
any  personal  interest  with  reference  to  the;n,  prior  to  March, 
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1656.     His  motive,  if  he  had  any,  for  examining  one  of  these 
bonds,  may  have  ceased  to  exist  before   he  saw  one.     If  he 
had  bad  any,  real  motive  or  desire  to  see  one,  he  would  proba- 
bly have  gone  at  once  to  one  of  the  offices  he  was  in  the  habit 
of  frequenting,  instead  of  awaiting  the  chances  of  Rennick's 
getting  one.     In  March,  1855,  his  only  apparent  interest  with 
reference  to  these  bonds  was  as  the  friend  of  Rennick.     That 
interest  would  have  prompted  him  to  see  the  bond  before  ad- 
vising Rennick  to  take  it,  if  his  object  was  to  examine  its  con- 
tents  and  learn  the  character  of  the  security.     The   fact  that 
he  advised  Rennick  to  take  it,  without  seeing  it,   conduces  to 
prove  that  he  did  not  consider  an  examination  of  its  contents 
at  all  material  in  determining  its  value,  and  that  his  opinion 
concerning  its  value  was  based  upon  information  derived  from 
persons  in  Cincinnati  who  were  dealing  in   these   bonds,  and 
who,  according  to  the  proof,  did   not  regard  them  as  giving  a 
lien.     That  he  felt  any  real  interest  or  made  any  particular 
examination  to  ascertain  the  contents  of  these  bonds,  is  ren- 
dered quite  improbable  by  his  letter  of  June  8,  1855,  in  which 
he  speaks  of  them  as  "Cincinnati,  Covington   and   Lexington 
Railroad  Bonds."     His  misdescription  of  the  name  of  the  com- 
pany certainly  furnishes  strong  reason  to  believe  that  he  did 
not  at  that  time  feel  much  interest  nor  possess   much   knowl- 
edge as  to  the  character  or  contents  of  its   bonds.     The   fact 
that  in  1856  he  invested  over  $65,000  in  the  purchase  of  third 
mortgage  bonds,  at  their  market  value,   is  also  entitled   to 
weight.     It  seems  improbable   that  he  would   have  done  so 
without  consulting  a  Kentucky  lawyer  as  to  the  income  bonds, 
if  he  had  known  that  the  y  contained  upon  their  face  a  pledge 
of  the  company's  property;  and   equally   improbable  that   he 
would  have  done  so  if  he  had  consulted   a  Kentucky  lawyer. 
The  facts,  in  our  opinion,  authorize  nothing  more  than  a  sus- 
picion, a  doubtful  conjecture,  that  Vallette  had   actual   notice 
of  the  contents  of  these  bonds. 

To  show  that  he  had  constructive  notice   of  their  contents 
two  points  are  relied  on: 

First.  It  is  contended  that  "the  term  income  bonds  itself  im- 
ported that  the  income,  and  consequently  the  property  of  the 
13 
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company,  oat  of  which  it  issned,  was  pledged  or  in  some  way 
affected  thereby."  We  doubt  whether  the  term<*income  bond" 
imports  anything  more  than  a  bond  payable  oat  of  income; 
and  we  doubt  whether  the  bond  of  a  company,  payable  out  of 
its  income,  and  without  other  words  importing  a  pledge  of  its 
income  or  property,  would  give  a  lien  thereon.  But  we  need 
not  decide  these  questions,  because,  even  conceding  the  legal 
meaning  of  the  term  to  be  such  as  is  contended  for,  it  does  not 
appear  to  have  been  so  understood  in  Cincinnati  by  any  one 
in  1865-6.  On  the  contrary,  it  was  generally  regarded,  as  we 
have  already  shown,  as  importing  the  non-existence  of  a  lien. 
Moreover,  Vallette's  letter  of  May  8, 1855,  shows  that  he  thea 
had  knowledge  of  the  mortgage  bonds  previously  issued,  and 
regarded  them  as  giving  a  lien  on  the  company's  property.  It 
was  natural  for  him  to  suppose  that  there,  wan  a  difference 
between  the  mortgage  bonds  and  the  income  bonds;  and  that 
as  the  former  gave  a  lien,  the  latter  did  not.  We  cannot, 
therefore,  decide  that  his  knowledge  of  the  name  of  these 
bonds  makes  him  chargeable  with  constructive  notice  of  their 
contents. 

Secondly.  It  is  contended,  that,  as  Vallette  undertook  to  dis- 
pose of  the  two  bonds  for  Loker,  Rennick  &  Co.,  it  was  his 
duty  to  examine  their  contents  in  order  to  ascertain  their  char- 
acter and  value,  and  tliat,  therefore,  he  is  chargeable  with  no- 
tice of  their  contents.  This  argument  would,  perhaps,  not  be 
deemed  conclusive,  even  if  Vallette  had  never  heard  of  the 
I  bonds  before  receiving  them  from  Loker,  Rennick  &  Co.,  be- 
cause an  agent  is  only  chargeable  with  constructive  notice  of 
those  facts  which  he  would  have  been  led  to  a  knowledge  of 
by  performing  his  duty  according  to  the  regular  course  of  bus- 
iness. If  Vallette  had  never  heard  of  these  bonds  before  re- 
ceiving them,  it  would  have  been  his  duty  to  inquire  of  per- 
sons familiar  with  them  concerning  their  value  and  the  pro- 
j>riety  of  disposing  of  them  at  their  market  price;  and  we 
doubt  whether  he  would  have  been  bound  to  do  an}'thing 
more  in  the  way  of  inquiry.  But  before  receiving  them  he 
ihad  fonned  an  opinion,  based  on  the  assumption  that  they 
gave  no  lien,  concerning  their  value  and  the  propriety  of  dia^ 
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jKMing  of  them  at  their  market  price;  and  these  facta  were 
knowQ  to  Loker,  Rennick  &  Co.,  when  they  sent  him  the  bonds. 
We  are,  therefore,  of  the  opinion  that  he  was  not  bound,  as 
agent,  to  examine  their  contents,  and  that  he  fully  performed 
his  duty  by  placing  them  with  Hewson  &  Holmes  for  sale. 

We  might  perhaps  have  regarded  the  proof  in  this  case  suf- 
ficient to  charge  Vallette  with  notice,  if  it  had  appeared  that 
he  purchased  the  third  mortgage  bonds  for  less  than  their  mar- 
ket value,  or  that  he  took  them  as  security  for  a  pre-existiog 
debt,  or  that  he  had  any  other  motive  for  turning  away  from 
knowledge  of  the  lien  given  by  the  income  bonds.  But  |,t 
does  not  appear  that  he  had  such  motive.  The  fact  that  be 
could  easily  have  informed  himself  of  the  contents  of  the  in- 
come bonds,  and  that  he  acted  incautiously  and  negligently  if 
he  failed  to  do  so,  cannot  render  him  liable  to  the  appellants, 
who  were  equally  incautious  and  negligent  in  failing  to  obtain 
recorded  evidence  of  their  lien. 

3.  It  is  contended  that  Walker,  from  whom  Vallette  pur- 
chased most  of  his  third  mortgage  bonds,  had  notice  of  the 
lien  of  the  income,  and  that  Vallette  is  affected  by  the  notice 
to  Walker.  The  general  rule,  that  a  purchaser  without  notice 
is  not  affected  by  notice  to  his  vendor,  is  admitted  by  counsel; 
but  it  is  contended  that  this  case  does  not  come  within  the 
rule,  because  Vallette  was  only  a  purchaser  of  the  bonds  se- 
cured by  the  mortgage;  that  'Hhe  evidence  of  the  debt  and  thje 
security  of  the  mortgage  must  not  be  confounded.  As  to  the 
one,  the  subsequent  purchaser  can  get  a  better  title  than  the 
party  he  buys  from;  as  to  the  other  he  cannot."  This  position 
seems  untenable.  It  is  well  settled,  in  equity,  with  reference 
to  debts  secured  by  mortgage,  that  the  debt  is  the  principal 
thing  and  the  mortgage  a  mere  incident  thacfilpi^that  a  trans- 
fer of  the  debt  passes  the  mortgager's  interest  in  the  mort- 
gaged property;  and  that  his  transfer  of  the  mortgage,  with- 1 
out  the  debt,  passes  nothing.  {Southern  vs.  Wendover^  5  N. 
Hanu^j  420;  Wilson  vs.  Troup,  2  CWon^  195;  Jackson  vs.  Bron* 
son,  l9jfohn,j  325.)  In  equity,  therefore,^allett9  occupies  as 
favorable  a  position  as  if  the  title  conveyed  by  the  third  mort- 
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gage  had  been  transferred  to  him  by  deed  when  he  purchased 
the  bonds;  and  having  purchased  without  notice  he  is  not  af- 
fected'by  notice  to  his  vendors. 

4.^  It  is  contended  that  Winslow,  the  trastee  under  the  third 
mortgage,  had  notice  of  the  lien  given  by  the  income  bonds, 
and  that  Vallette  is  affected  thereby.  We  need  not  decide 
whether  Winslow  had  such  notice  or  not;  nor  whether  he 
should  be  regarded  as  the  agent  or  trustee  for  the  purchasers 
'Of  the  third  mortgage  bonds,  within  the  meaning  of  the  rule 
which  charges  the  principal  with  notice  to  his  agent  and  the 
beneficiary  with  notice  to  his  trustee;  because  Winslow's 
knowledge  as  to  the  income  bonds  had  no  connection  with  the 
third  mortgage,  but  was  acquired  in  L854,  long  before  the  third 
mortgage  was  made  or  contemplated,  and  consequently  can- 
not affect  the  bond-holders  under  that  mortgage.  (2  Lead.  Eq. 
Cases,  Am.  Ed.,  106,  116-117.) 

The  facts  connected  with  the  second  and  third  points  above 
considered  were  before  the  court. at  the  time  of  the  original 
trial,  and  would  have  furnished  no  ground  for  a  new  trial  if 
decision  upon  them  had  been  erroneous,  (18  B.  Mon.,  97-8;  3 
Met.  K.  R.y  469-70,)  and  need  not  have  been  considered  by  us 
but  for  the  alleged  facts,  (alleged  in  argument,  not  in  the 
pleadings,)  that  several  of  the  appellants  were  not  parties  to 
the  original  suit,  and  consequently  that  the  judgment  therein 
is  void  as  against  them;  and  that  others  of  them  were  only 
constructively  summoned,  and  consequently  are  entitled  to  a 
re-trial,  under  section  445  of  the  Code. 

The  questions  just  mentioned  we  need  not  decide,  because, 
even  conceding  that  the  judgment  is  void  as  against  some  of 
the  appellants,  and  that  others  of  them  were  entitled  to  a  re- 
trial, and  that  their  petitions  for  a  new  trial  may  respectively 
be  treated  as  petitions  to  recover  money  received  by  Vallette 
under  a  void  judgment,  and  as  motions  for  are-trial;  yet  as,  in 
oor  opinion,  upon  all  the  facts  now  presented,  and  considering 
them  as  if  there  had  been  no  judgment  in  the  case,  Vallette  is 
entitled  to  the  money,  the  petitions  of  all  the  appellants  were 
properly  dismisBcd. 

The  judgment  is  affirmed. 
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CASE  27— PETITION  EQUITY— APRIL  18. 

Gill  vs.  Givin's  Adm'r,  &c. 

APPEAL  FSOll  THE  LOUISTILLB  GHANOBAT  COURT. 

1.  SeeHoH  AM  of  th4  Oivil  Oode,  fthich  proTidei  for  the  sale  of  slaves  and  real< 
estate  descended  or  devised  to  the  heirs  or  devisees  of  a  decedent  in  an  action  for  the 
settlement  of  his  estate,  where  it  appears  that  the  personal  estate  is  insufficient  for 
the  payment  of  debts,  is  limitedi  so  far  as  it  relates  to  the  real  estate  of  infant  heira 
and  devisees,  by  •aetioji  639  of  tk4  Code, 

2.  So  much  of  the  real  estate  of  an  infant  heir  or  devisee,  (nnder  the  sections, 
9upra,)  as  may  be  necessary  to  pay  the  debts  of  the  ancestor  or  testator,  may  be  sold 
in  a  proceeding  to  settle  the  decedent's  estate;  bat  if  more  than  is  necessary  for  that 
purpose  be  sold,  except  in  the  mode  prescribed  bj  the  Revised  Statutes,  in  chapter 
88,  the  jadgment  ordering  the  sale,  and  the  sale  made  thereunder,  are  void. 

3.  Where  the  heirs  are  adults,  such  judgment,  though  erroneous,  would  not  be 
void.  ^ 

4.  Qu€r4.  Wodld  an  order  for  the  sale  of  so  much  of  the  real  estate,  descended  or- 
devised  to  an  infant,  as  might  be  necessary  to  pay  a  certain  sum  ac^udged  to  be  due 
to  the  decedent's  creditors,  be  void,  it  erroneous  as  to  the  sum  ac^udged  to  be  due? 

KiNKEAD  &  Barr,  for  appellant,  cited  Rev,  Slot.,  chap,  86;  Civil 
Code,  sec,  539;  16  B.  Mon„  296;  IS  lb.,  391;  1  Met,,  282. 

J.  G.  Wilson,  on  same  side. 

Hamilton  Pope,  for  appellees,  cited,  12  B.  Mon,,  602;  4  Dana, 
429;  7  B.  Mon.,62;  8  B,  Mon.,  104;  12  lb.,  472;  SmUh,  4^.  w- 
Hawser,  SfC,  Mss,  opin.  April,  1860. 

JUDGE  BULLITT  dklivkskd  the  ofikion  of  thk  ooubt: 

This  proceeding  was  instituted  by  the  administrator  of  A. 
J.  Givin  and  of  E.  L.  Givin  for  a  settlement  of  their  estates 
and  for  a  sale  of  a  tract  of  land  which  they  owned  in  common 
and  which  descended  to  their  infant  heirs,  for  the  payment  of 
their  debts,  it  being  alleged  that  their  personal  estate  was  in- 
sufficient for  that  purpose.  The  petition  alleged  that  the  land 
cost  the  decedents  $2,000.  The  heirs  were  made  defendants 
and  answered  by  a  guardian  ad  litem.  The  commissioner  to 
whom  the  cause  was  referred  reported  that  the  decedents  owed 
joint  debts  amounting  to  $296  and  separate  debts  amounting 
respectively  to  $109  12  and  $192  81,   total  $597  13,  and  that 
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in  his  opinion  it  would  be  to  the  interest  of  all  parties  to  sell 
the  whole  tract  together;  and  the  court  thereupon  ordered  a 
,  sale  of  it,  and  Gill  purchased  it  at  the  price  of  $1,775,  for 
which  he  executed  bonds,  and  the  land  was  conveyed  to  him 
by  the  commissioner.  A  rule  having  been  issued  to  compel 
payment  of  the  bonds,  Gill  resisted  it  and  asked  for  a  cancel- 
ment  of  them,  upon  the  ground  that  the  order  of  sale  was  void. 
But  the  rule  was  made  absolute,  from  which  order  Gill  ap- 
pealed. 

''In  an  action  for  the  settlement  of  the  estate  of  a  deceased 
person,  if  it  shall  appear  that  the  personal  estate  is  insufficient 
for  the  payment  of  all  debts,  the  court  may  order  the  slaves 
and  real  property,  or  either,  descended  or  devised  to  the  heirs 
or  devisees,  who  may  be  parties  to  the  action,  or  so  much 
thereof  sat  shall  be  necessary,  to  be  sold  for  the  payment  of  the 
residue  of  such  debts."  {Code^  sec.  466.)  This  applies  to  in- 
fant as  well  as  adult  heirs  and  devisees.  In  our  opinion  if 
the  Givins'  heir^?  had  been  adults,  the  judgment  ordering  a 
sale  of  the  entire  tract,  though  it  might  have  been  erroneous, 
would  not  have  been  void,  as  the  court  under,  sec.  466,  would 
have  had  jurisdiction  over  the  subject  and  the  parties.  But 
that  section,  so  far  as  it  relates  to  the  real  estate  of  infant  heirs 
and  devisees,  is  limited  by  sec.  539  of  the  Code,  which  declares 
"that  the  provisions  of  the  Revised  Statutes,  in  chapter  86, 
shall  regulate  the  proceedings  for  the  sale  of  the  real  property 
and  slaves  of  infants."  Construing  these  two  sections  togeth- 
er, as  we  must  do,  their  meaning  is,  that  the  real  estate  of  an 
infant  heir  or  devisee,  or  so  much  thereof  as  may  be  necessary 
to  pay  the  debts  of  the  ancestor  or  testator,  may  be  sold  in  a 
proceeding  to  settle  the  decedent's  estate,  but  that  so  much  of 
it  as  may  not  be  necessary  for  that  purpose  shall  not  be  8old» 
except  in  the  mode  prescribed  by  the  Revised  Statutes,  in  chap. 
86.  That  chapter  declares,  that  "before  a  court  shall  have  ju- 
risdiction to  decree  a  sale  of  infants'  lands"  several  acts  shall 
be  done  which  were  not  done  in  this  case.  The  pleadings 
show  that  a  sale  of  the  whole  tract  was  not  necessary  to  pay 
the  decedents' debts.  The  court  had  no  jurisdiction  to  order 
a  sale  of  more   than   was  necessary   for  that  purpose.     The 


Digitized  by  VjOOQIC 


WINTBR  TERM,  1862.  199 

BardBtown  k   Lou.  K.  R.  Co.  tb.  Motoalf.e 

judgment,  therefore,  ordering  a  sale  of  the  whole  tract,  is 
void. 

This  question  does  not  appear  to  have  been  decided  or  con* 
sidered  in  the  case  of  Smith  vs.  Colver*8  admW^  <}«.,  (Mm. 
optn.,  I860,)  referred  to  by  appellee's  counsel.  But  in  the 
case  of  Barret  vs.  Churchili,  in  reply  to  an  argument  similar  to 
the  one  urged  in  this  case,  this  court  said:  *'It  is  undoubtedly 
true,  as  suggested  by  counsel  in  argument,  that  the  object 
sought  to  be  accomplished  by  this  proceeding  was  within  the 
general  power  and  jurisdiction  of  a  court  of  equity,  but  it  is 
also  true  that  this  general  power  and  jurisdiction  were  subor- 
dinate to  the  powers  o(  the  Legislature,  and  that  the  Legisla- 
ture have  thought  proper,  wisely,  as  we  think,  to  limit  and  re- 
strict their  exercise,  in  the  manner  and  to  the  extent  indicated,'* 
in  chap.  86,  of  the  Revised  Statutes. 

It  may  be  proper  to  add,  in  reply  to  a  suggestion  of  counsel, 
that,  in  our  opinion,  it  does  not  necessarily  follow  from  what 
we  have  said,  that  an  order  for  the  sale  of  so  much  of  the  real 
estate  descended  or  devised  to  an  infant  as  might  be  necessary 
to  pay  a  certain  sum,  adjudged  to  be  due  to  the  decedent's 
creditors,  would  be  void  if  erroneous  as  to  the  sum  adjudged 
to  be  due.     But  we  need  not  now  discuss  that  question. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  discharge  the  rule  and  quash  the  bonds  executed 
by  the  appellant. 


CASE  2S-PBTITI0N  EQUITY— APRIL  18, 

BardstowD  &  Louisville  Railroad    Companj    vs. 

Metcalfe. 

APPEAL  FSOM  THR  HILBON  CIRCUIT   COUBT. 

1.  Theeffeot  of  M«^'on33,  o/th4  Oitil  Code,  8  o  far  as  it  relates  to  tnisteea,  it  to 
•nable  them  to  ine,  as  they  ooald  have  done  before  the  Code,  withoat  joining  the 
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heneflciariet  in  the  aotion.  (3  lfc(.,  509.)  Bat,  under  the  old  praotioe,  a  tnutee, 
nnder  a  mortgage  made  to  secure  the  payment  of  money  to  othen,  could  not  sue  for 
a  foreclosure  and  sale  without  making  the  ee«iuw  gue  friMt  parties,  {Stor]f*$  Eq.  Ft*, 
MO.  201,)  and  the  Code  does  not  give  him  the  right  to  do  so. 
2.  Under  uction  37,  oflh*  Civil  Code,  one  person  may  sue  for  the  benefit  of  others, 
-  (1,)  where  tlie  plaintiff  has  a  common  or  general  interest  with  many  others;  (2,) 
where  the  persons  interested,  but  not  having  a  common  or  general  interest,  are  nu- 
merous and  it  is  impracticable  to  bring  them  all  before  the  court  within  a  reasonable 
time. 

8.  A  trustee,  to  whom  a  mortgage  is  made  by  a  railroad  company  for  the  benefit 
of  bond  holders,  and  who  has  no  interest  except  as  trustee,  is  not  authorised,  by  tec- 
Hon  37,  wupra,  to  bring  an  action  in  his  own  name  for  its  foreclosure;  but,  where  the 
mortgage  makes  it  his  duty  to  sue,  he  may  do  so,  without  making  the  bond  holders 
parties,  upon  showing  that  they  are  numerous,  and  that  it  is  impracticable  to  bring 
them  before  the  court  within  a  reasonable  time. 

4.  In  such  case,  where  the  sui^is  properly  brought  by  the  trustee,  without  making 
the  bond  holders  parties,  it  is  error  to  give  him  a  judgment  for  the  money.  The 
•ourt  should  retain  control  over  it  for  the  benefit  of  those  entitled  to  it.       * 

5.  Whether  a  corporation  is  public  or  private  depends  upon  the  purposes  for  which 
it  is  formed,  and  the  powers  conferred  upon  it,  and  not  upon  the  character  of  its 
stockholders.  It  does  not  alter  its  character  that  a  corporation,  the  State,  or  the 
United  States,  own  a  portion  of  its  stock. 

6.  The  rales  of  construction  which  apply  to  charters  delegating  sovereign  powers 
to  corporations  do  not  depend  upon  the  question  whether  the  corporation  is  a  private 
or  public  one,  but  on  the  character  of  the  powers  conferred,  and  the  purposes  of  the 
organisation.  The  power  of  a  railroad  or  other  private  corporation  to  take  private 
property  for  its  use,  being  a  delegation  of  sovereign  power,  must  be  construed  as  it 
would  be  if  delegated  to  a  municipal  corporation.  And  the  powers  of  private  and 
public  corporations,  with  respect  to  their  property,  are  governed  by  the  same  prin- 
ciplep,  and,  in  the  absence  of  express  provisions  of  law,  depend  upon  the  purposes 
for  which  the  corporation  wBfi  formed. 

7.  Generally,  a  private  corporation  has  an  implied  power  to  do  whatever  may  be 
necessary  to  execute  its  express  powers,  and  to  accomplish  the  purposes  for  which  it 
was  formed. 

8.  A  railroad  company,  authorised  by  its  charter  to  borrow  money  on  its  credit* 
necessary  to  complete  the  road,  bat  not  expressly  authorised  to  make  a  mortgage 
upon  Its  property  or  franchises  to  secure  the  bonds  issued  therefor,  has  an  implied 
power  to  do  so;  though  it  cannot  mortgage  its  corporate  existence  or  any  preroga- 
tive franchise  conferred  upon  it.  But,  the  right  to  baild  and  use  a  railroad  is  not  a 
prerogative  franchise.  A  purchaser  under  its  mortgage  would  take  the  road,  subjeot 
to  the  terms  of  the  charter  designed  to  protect  the  public,  and  would  be  bound  there- 
by as  fully  as  the  corporation. 

9.  A  mortgage  by  a  railroad  company,  to  secure  money  borrowed  for  the  oonstmo- 
tion  of  its  road,  is  not  opposed  to  the  public  policy  of  this  State.  This  is  indicated 
by  the  general  course  of  legislation  here  upon  the  subject. 

10.  That  a  railroad  company  voluntarily  mortgaged  its  property  to  secure  the 
money  which  it  was  expressly  authorised  by  its  charter  to  borrow,  and  that  its  bond 
holders  invested  their  money  upon  the  faith  of  the  mortgage,  relieves  the  case  from 
the  operation  of  the  decision  in  Vimont  V9.  W%neke»t^r  S  Lexington  Turnpike  Compangf 
(6  B,  Mon  ,  1.)    If  that  decision  can  be  regarded  as  denying  that  property  or  fran- 
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•bisee,  in  the  me  of  which  the  public  have  an  interest,  can  be  assigned,  the  court 
woald  hesitate  to  follow  it  in  riew  of  other  decisions.  (4  Litt,,  160;  2  J,  J,  Mar., 
227;  1  Dana,  261.) 

11.  The  mortgage  of  a  "railroad  with  all  its  righit  and  privileget  is  anthorised  un- 
der a  resolntion  of  its  board  of  directors,  which  authorised  a  mortgage  of  "the  road 
and  its  property,  Ae."  As  there  was  nothing  to  which  the  phrase  **kc.,"  could  hara 
been  designed  to  apply,  except  the  franchises,  it  must  be  regarded  as  having  been 
used  to  embrace  them. 

12.  As    to    the    use    of   the    phrase    "Ac,"  and  what    it  implies,  see  opinion. 

13.  An  authority  to  mortgage  a  railroad  and  iu  property  must  design  a  transfer  of 
the  right  to  operate  the  road. 

14.  In  a  suit  to  foreclose  a  mortgage  upon  a  railroad  and  its  franchises,  (which  au- 
thorised a  sale  upon  failure  to  pay  either  the  interest  or  principal,  to  satisfy  tha 
amount  claimed  and  due,  but  contained  no  provision  that  the  principal  should  be- 
come due  upon  failure  to  pay  interest,  and  the  principal  is  not  due,)  the  bondholders 
have  a  right  to  a  sale  for  the  interest  due.  If  the  property  was  divisible,  a  sale 
should  be  ordered  of  so  much  as  might  satisfy  the  amount  due.  If  not  susceptible 
of  division  it  must  be  sold  or  leased  as  an  entirety.  (2  B,  Hon.,  208-  9;  5  Paig;  C. 
B.,  40;  1  Ala,  B,  N.  S,,  393.) 

15.  In  such  case,  where  the  property  is  worth  much  more  than  the  amount  of  the 
debt  and  interest,  it  should  be  leased  by  public  auction  for  the  shortest  term  that  will 
bring  the  amount  due,  aud  the  accruing  interest  and  principal  as  the  same  shall  be- 
come due.  If  no  one  will  take  it  for  a  term  of  years,  then  to  be  sold  absolutely; 
the  company  to  elect  whether  tha  property  should  be  first  offered  for  a  term  of 
years. 

16.  In  such  case,  the  lessee  or  purchaser  to  give  bonds  with  good  security,  personal 
or  real,  for  the  purchase  money,  including  the  accruing  interest  and  principal  of  tha 
mortgage  bonds:  a  lien  on  the  property,  or  term,  to  be  reserved  as  additional  security. 
If  leased,  the  lessee  to  give  a  covenant,  with  good  security,  to  keep  in  good  repair 
the  road,  ears,  and  other  property,  not  consumable  by  use,  (such  as  fuel  and  oil,)  and 
to  return  the  same  to  the  company  at  the  end  of  the  term  in  as  good  condition  as 
when  received.  The  court,  before  ordering  a  lease,  to  cause  an  inventory  to  be  made 
of  the  property,  its  value,  condition,  Ac,  to  be  filed,  and  declared  in  the  decree  con- 
diaive  eyidence  of  its  condition  and  vakie  at  the  time  of  the  lease. 

« 

Jno.  E.  Newman,  for  appellant,  cited  Civil  Code,  sees.  30,  37; 
Rev.  Slat.,  chap.  24,  sec.  1;  4  Bibb,  17;  1  Mar.,  105,  587;  6  Dana, 
39;  Redfield  on  Bailways,  427,  429,430,  422,  note  14,  591, 7io^^23; 
2  Bibb,  14;  2  KenVs  Cam.,  298;  5  B.  Mon.,  1;  12  lb.,  79;  Piei^ce 
an  Amei^can  Railroad  Law,  512,  515,  note  1;  32  N.  H.,  504;  23 
Howard,  118. 

G.  A.  WiCKLiPFE,  on  same  side. 

Elliott  &  McKay,  for  appellee,  cited  Sess.  Acts,  l&b3-4,page 
552;  Redfield  on  Railways,  574  to  588,  and  note  20;  lb.,  4  anJ  5; 
lb.,  692,  697;  Civil  Code,  sec.  33. 

James  Harlan  and  James  Harlan,  Jr.,  on  same  side,  cited  2 
KenVs  Com.,  sec.  33;  1  17.  S.  Digest,  589;  5  B.  Man.,  1;  3  Barb., 
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Ch.  Rep.,  \19;  3  Wendell,  \S;2  Ala.,  {Stewart,)  401;  6  OiO  ^ 
Johnson,  205;  11  Vermont,3Hb;  12  N.  Hamp.,  431;  4  Arkansas, 
304;  4  Humphreys,  403;  9  WaUs  4*  Sergeant,  27;  5  i6.,  223;  2 
TFAeatoft,  373;  23  Howard,  400. 

JUDGB  BULLITT  dblitbkid  the  orivivv  of  the  couet: 

The  appellant's  board  of  directors  was  authorized  by  its 
charter  to  borrow,  on  its  credit,  a  sum  not  exceeding  $50,000. 
The  board  authorized  its  president  to  borrow  $30,000,  and,  as 
security  therefor,  to  execute  a  mortgage  ''upon  the  road  and 
its  property,  &c."  The  president  executed  a  mortgage  to  the 
appellee,  Metcalfe,  as  trustee,  upon  ''the  said  railroad  with  all 
its  rights  and  privileges"  to  secure  its  bonds  for  said  $30,000. 
The  bonds  were  dated  January  1,  1860,  and  payable  ten  years 
after  date,  with  interest  payable  semi-annually. 

in  September,  1860,  Metcalfe,  as  trustee,  filed  a  petition  al- 
leging that  said  bonds  had  been  "sold  to  divers  persons,"  and 
that  the  appellant  had  failed  to  pay  the  interest  due  July  1, 
1860,  and  by  amended  petitions,  the  last  of  which  was  filed  at 
the  March  term,  1862,  he  alleged  that  three  other  instalments 
of  interest  were  due  and  unpaid.  At  the  same  term  the  court 
rendered  a  judgment  that  Metcalfe  recover  of  the  appellant 
the  interest  then  due,  ($3,600,)  that  the  mortgage  be  foreclos- 
ed, and  that  the  mortgaged  property  be  leased  to  the  highest 
bidder  for  a  term  of  etgt)t  years  from  January  1,  1862,  to  pay 
to  Metcalfe  said  sum,  and  also  the  interest  thereafter  to  accrue 
and  the  principal  when  the  same  should  become  due;  and  if  no 
one*  would  lease  the  property  on  those  terms,  then  that  it  be 
sold  to  the  highest  bidder  to  pay  said  principal  and  interest, 
and  that  for  any  surplus  it  might  bring  the  commissioner 
should  take  bonds  to  himself  for  the  benefit  of  those  concerned. 
From  that  judgment  this  appeal  was  taken. 

1.  A  demurrer  to  the  petition,  because  the  bond  holders 
were  not  parties  to  the  suit,  was  overruled,  and  presents  the 
first  question  to  be  considered. 

It  is  contended  that  Metcalfe  had  a  right  to  sue,  without 
making  the  bond  holders  parties,  under  sec,  33  ef  the 
Code,  which  declares  that  "an  executor,  administrator,  guar- 
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dian,  trastee  of  an  express  trast,"  and  other  fiduciaries  therein 
mentioned,  ''may  bring  an  action  in  bis  own  name  without 
joining  with  him  the  person  for  whose  benefit  it  is  prosecu- 
ted." 

In  the  case  of  Anderson  vs.  Watson^  (3  MeL  Ky,  Rep.y  509,)  it 
was  held  that  a  j^uardian  cannot  sue  in  his  own  name  for  per- 
sonal property  of  his  ward  unlawfully  detained  by  another, 
and  the  court  said:  **The  guardian  can,  and  could  before  the 
Code,  sue  in  his  own  name  upon  a  note  taken  by  him  for 
money  of  his  ward.  Under  the  30/A  section  of  the  Code,  declar- 
ing that  every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  provided  in  section  38,  it 
might  have  been  necessary  to  sue  in  the  infant's  name  upon 
such  a  note,  but  for  the  provision  in  section  33  relating  to  guar- 
dians. In  our  opinion,  the  effect  o( section  33,  so  far  as  it  re- 
lates to  guardians,  is  to  enable  th^m  to  sue  as  they  could 
have  done  before  the  Code,  without  joining  the  wards  in  the 
action."  This  reasoning  applies  to  the  provisions  o(  section  ^^ 
concerning  trustees.  Under  the  old  practice  a  trustee  could 
sue  at  law  for  property  to  which  he  held  the  legal  title.  Sec- 
tion 30  might  have  made  it  necessary  to  bring  such  a  suit  in 
the  naihe  of  the  beneficiary,  but  for  the  provision  in  sectionZ^, 
So,  under  the  old  praqtice^  the  trustee  might  sue  in  equity 
without  making  the  cestui  que  trust  a  party,  in  cases  where  the 
trustee  was  entitled  to  receive  and  hold  the  money  or  property 
for  the  benefit  of  the  cestui  que  trust.  {Calvert  on  Parties^  212- 
15.)  This  rule  might  have  been  changed  by  section  30,  but  for 
the  provision  in  section  33.  But  under  the  old  practice  a  trus- 
tee, under  a  mortgage  made  to  secure  the  payment  of  money 
to  others,  could  not  sue  for  a  foreclosure  and  sale  without 
making  the  cestuis  que  trust  parties.  {Stores  Eq.  PL,  sec.  201.) 
And,  in  our  opinion,  the  framers  of  the  Code  did  not  intend  to 
give  such  right  to  such  a  trustee.  The  cases  of  McClanahan  vs. 
Beasly,  (17  B.  Mon.,  Ill,)  and  Newport  vs.  Taylor's  heirs,  (16  B. 
Mon.,  781,)  are  cases  in  which  the  trustee  could  have  sued  un- 
der the  old  practice  without  making  the  beneficiaries  parties. 
But  Metcalfe  has  no  right  to  receive  either  the  principal  or  in- 
terest of  the  mortgage  bonds,  payment  of  which   he  seeks  to 
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enforce.  The  bond  holders  were  therefore  necessary  parties 
to  the  suit,  unless,  as  is  also  contended,  Metcalfe  had  a  right 
to  maintain  the  action  under  section  37  of  the  Code,  which  de- 
clares that, '*where  the  question  is  one  of  a  common  or  general 
interest  of  many  persons,  or  where  the  parties  are  numerous 
and  it  is  impracticable  to  bring  them  alt  before  the  court  with- 
in a  reasonable  time,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all." 

Here  are  two  distinct  grounds  upon  either  of  which  one 
person  may  sue  for  the  benefit  of  others,  viz:  1,  where  the 
plaintiff  has  a  common  or  general  interest  with  many  others; 
2,  where  the  persons  interested,  but  not  having  a  common  or 
general  interest,  are  numerous  and  it  is  impracticable  to  bring 
them  all  before  the  court  within  a  reasonable  time. 

Metcalfe's  right  to  bring  this  action  cannot  be  maintained 
upon  the  first  ground,  1,  because  he  sued  as  trustee  and  not  as 
bond  holder,  an.l  there  is  no  common  or  general  interest  be- 
tween the  trustee  and  bond  holders;  2,  because  he  failed  to 
state  the  number  of  bond  holders,  or  even  to  allege  that  there 
are  many  of  them.  Nor  can  it  be  maintained  upon  the  second 
ground,  because  he  has  failed  to  allege  or  otherwise  to  show 
that  the  bondholders  are  numerous  and  that  it  is  impracticable 
to  bring  them  all  before  the  court  within  a  reasonable  time. 
We  do  not  suppose  that  the  framers  of  the  Code  meant  to  au- 
thorize a  person  having  no  interest  in  a  suit,  nor  any  duty  to 
perform  concerning  it,  to  sue  for  the  benefit  of  the  persons  in- 
terested, however  numerous  they  may  be.  And  if  Metcalfe 
had  been  a  naked  trustee,  with  no  duty  to  perform  except  to 
bold  the  legal  title  for  the  benefit  of  the  'bond  holders,  we 
doubt  whether  he  could  have  maintained  the  action,  however 
numerous  he  might  have  shown  them  to  be.  But  the  mort- 
gage declares  that,  ''upon  failure  of  said  company  to  pay  the 
interest  or  principal  of  said  bonds  when  due  and  demanded, 
the  said  trustee  shall  proceed  by  due  course  of  law  to  subject 
the  said  railroad  and  all  its  effects  to  sale  to  satisfy  the  amount 
claimed  and  due."  In  our  opinion,  as  the  deed  tpade  it  the 
duty  of  Metcalfe  to  sue  for  a  sale  of  the  road,  he  might  have 
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maintained  the  action  if  he  had  shown  that  the  bond  holders 
were  numerous,  and  that  it  was  impracticable  to  bring  them 
before  the  court  withing  a  reasonable  time.  But  as  he  failed 
to  do  so,  the  demurrer  for  a  defect  of  parties  should  have  been 
sastained. 

2.  Even  if  he  had  shown  himself  entitled  to  maintain  the 
action,  without  making  the  bond  holders  parties,  it  would  have 
been  erroneous  to  give  him  a  judgment  for  the  money.  The 
court  should  have  retained  control  -^over  it  for  the  benefit  of 
those  entitled  to  it. 

As  the  errors  above  mentioned  may  be  corrected  upon  the 
return  of  the  cause,  it  is  proper  that  we  should  consider  sev- 
eral other  alleged  errors  in  the  judgment  and  other  proceed- 
ings of  the  C')urt  below. 

3.  It  is  contended  that  the  court  erred  in  refusing  to  permit 
the  appellant  to  file  an  amended  answer,  offered  at  the  March 
term,  1862. 

The  only  ground  of  defense  presented  by  that  answer  is, 
that  under  the  charter  of  the  appellant  the  town  ot  Bardstown 
and  three  districts  of  Nelson  county  were  authorized  to  take, 
and  did  take  and  yet  hold,  a  part  of  its  stock.  It  is  argued 
that  those  corporations,  by  becoming  stockholders  of  the  ap- 
pellant, converted  it  into  a  public  corporation;  and,  therefore, 
that,  in  deciding  what  are  its  powers,  we  must  adopt  those 
strict  rules  of  construction  which  apply  to  charters  delegating 
sovereign  powers  to  public  corporations.  That  position  is  not 
considered  tenable.  The  character  of  a  corporation  depends 
upon  the  purposes  for  which  it  is  formed  and  the  powers  con- 
ferred upon  it,  and  not  upon  the  character  of  its  stockholders. 
**It  does  not  alter  the  character  of  a  corporation,  that  the 
State  or  the  United  States  own  a  portion  of  its  stock.*'  {Red- 
Jidd  on  Railvxiys,  page  6,  arid  cases  cited,) 

Nor  does  the  principle  of  construction  contended  for  as  ap- 
plicable to  this  case  depend  upon  the  question  whether  the 
corporation  is  a  private  or  public  one.  It  depends  on  the  char- 
acter of  the  powers  conferred  and  the  purposes  of  the  organi- 
zation. The  power  of  a  railroad  or  other  private  corporation 
to  take  private  property  for  its  use,  being  a  delegation  of  sov- 
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ereign  power,  must  be  construed  as  it  would  be  if  delegated 
to  a  municipal  corporation;  whilst  the  powers  of  private  and 
public  corporations,  with  respect  to  their  property,  are  govern- 
erned  by  the  same  principles  and,  in  the  absence  of  express 
provisions  of  law,  depend  upon  the  purposes  for  which  the 
corporation  was  formed.  As  the  answer  presented  no  fact 
material  to  the  defense,  the  motion  to  file  it  was  properly 
overruled. 

4.  It  is  contended,  that  the  appellant  had  no  power  to  mort- 
gage its  road  or  franchises.  This  question,  and  the  next  one 
that  we  shall  consider,  were  raised  by  a  general  demurrer  to 
the  petition. 

Generally,  a  private  corporation  has  an  implied  power  to  do 
whatever  may  be  necessary  to  execute  its  express  powers  and 
to  accomplish  the  purposes  for  which  it  was  formed.  The  ap- 
pellant wasexpressly  authorized  to  borrow  this  money,  but  was 
not  expressly  authorized  to  make  a  mortgage.  Had  it  not  an 
implied  power  to  do  so?  It  cannot  be  doubted  that  a  mana- 
facturing  corporation  having  power,  express  or  implied,  to 
borrow  money  might,  unless  expressly  prohibited,  mortgage  its 
property  to  secure  the  debt.  But  it  is  contended  that  a  rail- 
road corporation  stands  upon  a  different  footing,  because  its 
road  is  built  for  public  use  as  well  as  for  the  profit  of  its  stock- 
holders; that  it  is  under  a  duty  to  the  public  to  keep  its  road 
in  repair  and  carry  on  its  business  for  the  transportation  of 
freight  and  passengers;  and  that  it  cannot  relieve  itself  from 
those  duties  by  conveying  its  road  away. 

These  views  seem  to  be  sustained  by  several  English  decis- 
ions. At  any  rate,  it  seems  to  be  settled  in  England  that  a 
railway  company  cannot,  without  express  authority  from  Par- 
liament, assign  or  mortgage  or  lease  its  road,  upon  the  ground 
that  it  is  against  public  policy.  An  examination  of  several 
of  those  cases  does  not  enable  us  to  s*  te  the  precise  views  of 
public  policy  out  of  which  that  doctrine  sprung.  It  probably 
arose  in  part  out  of  a  general  statute  which  \%  '  not  in  force 
here.  Judge  Redfield,  however  says:  *'The  gN)und  upon 
Vhich  the  decisions  in  England  and  America,  which  hold  the 
franchises  of  corporations  not  to  be  assignable,  ex  ^pt  by  con- 
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sent  of  the  Legislature^  rest,  is  raainly  the  same  as  that  upon 
which  it  has  been  held  in  this  country,  that  such  franchises  are 
beyond  the  legislative  control,  namely,  that  the  charter  consti- 
tutes a  contract  between  the  sovereignty  and  the  corporation 
on  the  one  part  for  the  grant  of  certain  privileges  and  immuni- 
ties, and,  upon  the  other,  for  the  performance  of  certain  duties  and 
functions  which  are  deemed  an   equivalent   or  consideration. 

*  *  The  state  confers  upon  railways  soihe  of  its  most 
essential  powers  of  sovereignty,  that  of  eminent  domain,  and 
of  a  virtual  monopoly ,n  in  the  transportation  of  freight  and  pas- 
sengers, and  in  return  therefor,  stipulates  for  the  performance 
of  tho^e  duties  by  the  corporation.  The  corporation  have  no 
more  right  in  equity  and  justice  to  transfer  their  obligations  to 
other  companies,  or  to  natural  persons,  than  the  State  has  to 
withdraw  them  altogether."     (Redfield  on  R.,  p.   422,  note  14.) 

The  doctrine,  according  to  Judge  Redfield,  rests  upon  the 
ground  that  the  corporation  is  under  an  obligation  to  the  state 
to  build  and  operate  its  road.  Such  was  formerly  the  rule  in 
Englani^  even  as  to  a  railway  corporation  that  bad  not  made 
an  express  undertaking  to  that  effect  and  to  which  no  exclusive 
privileges  had  been  granted.  (Redfidd  on  iZ;,  sec.  192.)  Bu^ 
concerning  that  class  of  cases,  the  doctrine  seems  to  have  been 
overruled  in  England,  and  has  never  prevailed  in  America. 
{Id.  sec.  192; and  7iote9.)  The  appellant  did  not  expressly  un- 
dertake to  build  the  road  authorized  by  its  charter;  nor  did  its 
charter  expressly  declare  that  it  should  do  so;  nor  was  any  ex- 
clusive right  to  do  so  conferred  upon  it.  In  our  opinion  the 
appellant  was  uot  bound  to  commence  the  road,  nor  to  com- 
*  plete  it  after  commencing,  nor  to  put  it  in  operation  after 
completion,  nor  to  continue  it  in  operation.  It  might  have 
forfeited  its  charter  by  nan  user^  but  was  not  bound  to 
use  it.  So  long  as  it  shall  avail  itself  of  the  privileges  con- 
ferred by  its  charter  it  will  be  liable  to  the  burthens  thereby 
imposed.  But  in  our  opinion  neither  the  public,  nor  any  indi- 
vidual not  connected  with  it,  can  compel  it  to  exercise  its  cor- 
porate franchises  or  make  it  pay  damages  for  fniling  to  do  so. 
The  doctrine  under  consideration  has,  therefore,  no  foundation 
in  this  caM,  if  the  ground  on  which  it  rests   is   earnestly  stated 
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by  Judge  Redfield.     Nor  do  we  perceive  any  other  solid  ground 
on  which  to  place  it. 

We  do  not  suppose  that  the  appellant  could  mortgage  its 
corporate  existence,  or  any  prerogative  franchise  conferred  up- 
on it.  But  the  right  to  build  and  use  a  railroad  is  not  a  pre- 
rogative franchise.  It  has  indeed  been  said  that  "both  cur- 
rency and  internal  communication  between  different  portions 
of  the  state  are  exclusively  the  prerogatives  of  sovereignty;" 
(Redfield  on  R.,p.  23;)  and  that  "the  right  to   build  and  use  a 

'  railroad  and  take  tolls  or  fare^,  is  a  franchise  of  the  preroga- 
tive character,  which  no  person  can  legally  exercise  without 
some  special  grant  of  the  Legislature.''  {Id.^p.  2^^  vote  1.) 
Possibly  these  passages  were  not  designed  to  mean  more  than 
this:  a  road  cannot  be  made  over  the  lands  of  unwilling 
proprietors  except  under  authority  from  the  State;  aud  the 
State,  in  order  to  encourage  internal  improvements,  may  grant 
to  a  corporation  or  individual  the  exclusive  right  to  build  a 
road  between  two  points.  In  the  absence  of  any  positive  law 
upon  the  subject  our  opinion  is,  that  an  individual  has  ^  much 
right  to  build  a  railroad  over  his  own  land  or  the  land  of  others, 
with  their  consent,  as  he  has  to  build  a  stage  or  a  wagon,  and 
as  much  right  to  use  the  former  as  the  latter  in  carrying  freight 
and  passengers  for  pay. 

The  denial  of  the  right  of  a  railroad  corporation  to  transfer 
its  road  has  sometimes  been  based  upon  considerations  of  gen- 
eral convenience  and  public  interest,  and  upon  the  ground  that 
the  corporation  having  been  chosen  by  the  Legislature  as  the  fit 
depositary  of  the  right  to  construct  and  operate  the  road,  should 
not  be  permitted  to  transfer  it  to  irresponsible  parties.  To  this 
argument  several  objections  present  themselves.  The  appel- 
lant's directors,  in  authorizing  this  mortgage  to  Metcalfe,  de- 
clared themselves  "satisfied  that,  to  furnish  and  complete  the 
road,  they  will  require  the  sum  of  $30,000  in  addition  to  the 
means  at  their  command." .   Assuming,  as  we  must  do,  that  the 

'loan  was  necessary  to  oomplete  the  road,  and  assuming  it  to  be 
probable,  as  we  may  do,  that  theioan  could  not  have  been  ef- 
fected without  a  mortgage,  confederations  of  general  conven- 
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ience  seem  to  be  on  the  side  of  the  power  to  make  the  mort* 
gage  rather  than  against  it. 

The  public  had  an  interest  in  seeing  the  road  constructed 
and  operated  according  to  the  terms  of  the  charter.  But  whether 
it  shall  be  thus  operated  by  A  or  B,  by  an  individual  or  a  cor- 
poration, does  not  seem  to  be  a  matter  of  any  interest  what- 
ever to  the  public.  Under  the  charter  of  the  appellant  its 
road,  whilst  held  by  it,  is  under  the  control  of  its  stockholders. 
A  single  person,  by  purcha.<ing  all  the  stock,  can  control  the 
road  as  completely  as  if  he  owned  it  individually.  A  purchaser 
under  its  mortgage  would  take  the  road  subject  to  the  terms 
of  the  charter  designed  to  protect  the  public,  and  would  be 
bound  thereby  as  fully  as  the  corporation  is. 

We  perceive  no  reason  to  suppose  that  a  purchaser  of  all 
the  property  of  appellant  would  be  less  responsible,  in  a  pe- 
cuniary point  of  view,  than  the  appellant.  Nor  do  we  per- 
ceive any  other  reason  to  suppose  that  the  individual  responsi- 
bility of  jhe  purchaser  would  not  be  quite  as  beneficial  to  the 
public  as  the  corporate  responsibility  of  the  appellant.  General 
convenience  requires  that  the  appellant  shall  in  so:ne  manner 
be  compelled  to  pay  the  rnoney  it  borrowed.  But  it  is  con- 
tended that  this  should  be  done  by  merely  subjecting  the  ac- 
cruing profits.  To  do  that  effectually  it  might  be  necessary  to 
appoint  a  receiver  to  take  charge  of  the  road,  because  under 
the  management  of  the  directors  it  is  possible  that,  no  profits 
might  accrue,  whilst  under  a  different  management  the  road 
might  be  profitable.  Yet  every  argument  against  allowing  the 
appellant  to  mortgage  its  road  applies  with  equal  force  against 
the  appointment  of  a  receiver  to  control  it,  with  perhaps  the 
additional  argument  that  a  receiver  would  not  be  personally 
liable,  like  a  purchaser,  as  a  common  carrier. 

That  a  mortgage  by  a  railway  company  to  secure  money 
borrowed  for  the  construction  of  its  roa(j  is  not  opposed  to  the 
public  policy  of  this  State,  is  indicated  by  the  general  course 
of  legislation  upon  the  subject.  We  believe  that  all  the  rail- 
roads in  the  State,  except  that  of  the  appellant,  were  con- 
structed under  charters  authorizing  such  mortgages;  and  mort- 
gages made  by  the  Covington  and  Lexington  Company,  and 
14 
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by  the  Lexington  and  Big  Sandy   Company,  without  express 
authority  either  to  make  a  mortgage  or  to  borrow  money,  were 
afterward  ratified  by  the  Legislature.     And  we  are  not  aware 
of  an  instance  in  which  the  Legislature,  when  applied  to,  has 
refused   to   confer   such  power   or  to  ratify  the  exercise  of  it. 
The  facts,  that  the  appellant  voluntarily  mortgaged  its  prop- 
erty  to  secure  the  money  which  it  was  expressly  authorized  to 
borrow,  and  that  the  bond  holders  invested  their  money  upon 
the  faith  of  the  mortgage,  furnish,  in  our  opinion,  a  sufficient 
distinction  to  relieve  this  case  from  the  operation  of  the  decis- 
ion in  the  case  of  Vimonl  vs.  the  Winchester  Sf  Lexington  Turn- 
pike  Co.,  (5  B.  Mon.,  1,)  in  which  it  was  held  that  a   turnpike 
road  could  not  be  sold  for  a  general  debt  of  the  corporation. 
If  the  decision  in  that  case  could  be  regarded  as  denying  that 
property  or  franchises,  in  the  use  of  which  the  public  have  an 
interest,  can  be  assigned,  we  might  perhaps  hesitate  to  follow 
it,  in  view  of  several  other  decisions  of  this  court.     In  Jouetl 
vs.  Lewis,  (4  Litt.y  100,)  the  vendee  of  a  turnpike  road  was  held 
liable  upon  his  covenant  to  keep  it  in  repair  without  any  ques- 
tion being  made  as  to  the  validity  of  the  sale.     In  the  Trustees 
ef  Maysville  vs.  Boone,  (2  J.  J.  Mar.,  227,)  a  ferry  franchise  was 
held  to  be  alienable.     And  in  McCavley  vs.  Givens,   (1   Aina^ 
201,)  a  lease  o!  a  ferry  under  an  order  of  court   was   held  to 
be  valid.     Our  decision  rests  upon  the  ground  that  the  appel- 
lant, having  been  authorized  to  borrow  this  money,  had  im- 
plied power  to  execute  a  mortgage  to  secure  its  payment. 
The  American  decisions,  cited  in  Peirce  on  RailrtHid  Law^  duxp. 
20,  and  RedJUldon  RailwaySy  sec.  235,  note  19,  present  such  a 
conflict  of  opinion  that  we  have  felt  free  to  consider  the  ques- 
tion as  an  open  one,  and  have  not  deemed  it  advisable  to   at- 
tempt to  sustain  our  opinion  by  referring  to   cases   which   are 
peihaps  oonntei-balanced  b5^  opposing  authorities. 

5.  It  is  contended  that  the  mortgage  of  the  ''railroad  with 
all  its  rights  and  privileges"  was  not  authorized  by  the  reso- 
latioii  of  the  directors,  which  authorized  a  mortgage  of  '*Uie 
road  and  its  property,  Ac." 
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Lord  Coke,  in  speaking  of  4^.,  as  used  by  Littletoni  says 
that  ''it  doth  imply  some  other  necessary  matter."  (Com,  17  a.) 
in  oar  opinion,  the  directors  must  be  regarded  as  having  ased 
it  for  some  purpose.  Perhaps  no  eflfect  could  have  been  given 
to  it  if  there  had  been  several  matters,  to  either  one  of  which 
it  might  possibly  have  been  designed  to  apply.  But  the  ap- 
pellant held  nothing  except  its  road  and  other  property  and  its 
franchises.  There  was  nothing  to  which  the  phrase  Sfc,  could 
have  been  designed  to  apply  except  the  franchises,  and  we 
therefore  regard  it  as  having  been  used  to  embrace  ihem. 

Moreover,  as  the  object  was  to  secure  the  mortgage  debt, 
and  as  the  road  would  be  of  little  or  no  value  without  the  right 
to  use  it  as  a  railroad,  our  opinion  is  that  the  directors,  in  au- 
thorizing a  mortgage  of  the  road  and  its  property,  must  have 
designed  a  transfer  of  the  right  to  operate  the  road. 

6.  It  is  contended  that,  though  the  mortgage  is  valid,  no  sale 
should  be  ordered  until  the  principal  of  the  bonds  shall  fall  due. 
In  discussing  the  first  qupstion  above  considered  we  recited 
the  condition  of  the  mortgage  concerning  the  sale  of  the  prop- 
erty. It  authorizes  a  sale,  upon  the  failure  to  pay  either  the 
interest  or  principal,  "to'satir^ly  the  amount  claimed  and  due." 
There  is  no  provis^ion  that  the  principal  shall  become  due  upon 
a  failure  to  pay  intere:<t.  The  principal  is  not  due,  and  until  it 
shall  become  due,  the  appellant  will  have  no  right  to.  pay  it, 
and  the  bond  holders  can  have  no  right  to  \x\A^i  on  paymentr 
of  it  by  foreclosure  or  otherwise.  But  they  have  a  right  to  a 
sale  for  the  interest  due.  If  the  property  was  divisible  it 
would  be  proper  to  order  a  sale  of  only  so  much  as  might  sat- 
i:>fy  the  amount  due.  But  it  is  not  susceptible  of  division,  and 
must  therefore  be  sold  or  leased  as  f\x\  entirety.  (Cmiffmnn  vs. 
Sai^rc,  2  B,  Mon,,  208-9;  Bw-k  of  Ogdenshiufr  vs.  Arnold,  5 
Paige's  C.  R,  40;  Walker  vs.  HullcU,  1  Ala.  R.  N.  S.,  393)  Aa 
it  seems  probable  that  the  property  is  worth  much  more  than, 
the  amount  of  the  debt  and  irttere.st,  our  opinion  is,  that,  if  the 
appellant  prefers  that  course  to  be  taken,  the  property  should 
be  leased  by  public  auction,  for  the  shortest  term  that  will 
brin;(  the  amount  due  and  the  accruing  interest  and  principal^. 
as  the  same  shall  become  due.     If  no  one  Mill  take  it  l^r  a 
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term  of  years,  then  it  should  be  sold  absolutely.  The  appel- 
lant should  have  an  opportunity  to  elect  whether  or  not  the 
property  shall  be  offered  in  the  first  instance  for  a  term  of 
years.  The  lessee  or  purchaser  should  be  required  to  give 
bonds  with  good  security,  personal  or  real,  to  be  approved  by 
the  court,  for  the-purchase  money,  including  the  accruing  in- 
terest and  principal  of  the  mortgage  bonds,  and  a  lien  on  the 
property  or  term  should  be  reserved  as  additional  security. 

If  the  property  should  be  leased,  the  lessee  should  be  re- 
quired to  give  a  covenant,  with  good  security,  to  be  approved 
by  the  court,  to  keep  in  good  repair  the  road,  cars,  and  other 
property  not  consumable  by  use,  such  as  fuel  and  oil,  and  to 
return  the  same  to  the  appellant,  at  the  end  of  the  term,  in  as 
good  condition  as  it  may  be  in  when  received;  and  to  prevent 
future  controversy  with  reference  thereto,  the  court,  before  or- 
dering a  lease,  should  cause  an  inventory  to  be  made,  by  one 
or  more  commissioners,  of  said  property,  its  value,  condition, 
&c.,  which  should  be  filed  in  the  cause  and  be  declared  in  the 
decree,  ordering  the  lease,  to  be  conclusive  evidence  of  the 
condition  and  value  of  said  property  at  the  time  of  the 
leiise. 

We  need  not  consider  the  question  made  by  appellant's 
counsel  as  to  the  failure  of  the  appellee  to  show  that  the 
mortgage  was  under  the  seal  of  the  corporation,  as  the  appel- 
lant, by  an  entry  of  record  in  this  court,  has  waived  the  error, 
if  any,  with  reference  thereto. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings,  not  inconsistent  with  this  opinion. 
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Millett  &c.  vs.  Pottinger  &c. 

APPIALS    FROM    TBI    DAVIE88    CIRCUIT    COURT. 

1.  Tb«  light  of  ftQ  attaching  oreditqr,  (under  the  act  of  1796  to  prevent  fraaduleni 
•ales  and  eoDTejanees,)  to  set  aiide  a  sale  which  is  merely  frandulent  and  colora* 
ble,  and  tosabjeet  to  the  payment  of  bis  debt  the  property  and  effects  of  the  frauda* 
lent  Tender,  is  not  taken  away  or  impaired  by  the  act  of  I85ff  to  prevent  preferences 
among  creditors  in  oontomplation  of  insolvency.  The  former  act  was  not  repealed 
by  the  latter;  they  embrace  distinct  classes  of  casee,  and  provide  appropriate  reme- 
dies for  each . 

2.  The  act  of  1856,  tupra,  does  not  prohibit,  or  afford  a  remedy  for,  sales  or  as- 
signments that  are  mtrtly  fraudalent,  although  it  prohibits  the  preference  which  fhe 
act  of  1796  allowed. 

3.  To  maintain  the  right  conferred  upon  creditors  by  tha  act  of  1856,  wprat  it  it 
indispensable  to  show:  Jirtf,  that  the  sale,  mortgage  or  asi^ignment  was  made  ''in 
eontempltition  of  insolvency,"  and,  teeond,  that  it  was  made  by  tbe  debtor  "with  the 
d€Mign  to  prefer  one  or  more  creditors,  to  the  exclusion  in  whole  or  in  part  of  others." 
The  absence  of  either  of  these  essentials  is  fatal  to  the  claim  of  the  party  seeking 
the  benefit  of  the  act,  however/raudii/mtthe  transaction  may  be. 

KiMCHLOE  &  Jennings,  for  appellanta. 
W.  N.  SwEENcv,  on  same  side. 

O.  F.  Stihman,  for  appellees,  cited  Act  of  1856,  Session  acts 
ISbb-a,  page  107;  1  Met,,  450, 

CHIEF  JUSTICE  DUVALL  drlivrrbd  thc  opinion  of  thk  court: 

Millett  filed  his  petition  on  the  30th  December,  1857,  against 
William  and  Jamea  Pottinger,  who  were  merchants,  doing  bus- 
iness at  Owensboro  and  at  Mount  Dalley  in  Daviess  county,  to 
recover  the  amount  of  two  bills  of  exchange  on  which  the  firm 
were  bound.  The  plaintiff  at  the  same  time  sued  out  an  at- 
tachment against  the  defendants,  on  the  ground  set  forth  in 
his  petition  and  affidavit,  that  the  defendants  had,  for  the  fraud- 
ulent purpose  and  with  the  fraudulent  intent  of  cheating,  hin- 
dering, and  delaying  their  creditors  in  the  collection  of  their 
debt:},  sold  their  stock  of  goods  &c.  at  the  two  establishments 
mentioned,  to  their  younger  brother  Frank  H.  Pottinger. 
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A  number  of  other  creditors  brought  their  suits  against  the 
firm  and  sued  out  attachments  on  the  same  ground. 

After  the  several  attachments  had  been  levied  on  the  goods 
and  eiTects  of  the  defendants,  Low  &  Whitney  and  Curd  & 
White  filed  their  petition  on  the  27th  January,  1858,  alleging 
that  the  firm  ot  Pottinger  &  Brother  had  on  the  5th  September* 
1857,  in  contemplation  of  their  insolvency,  and  with  the  dej^ign 
of  preferingone  of  their  creditors  to  the  exclusion  of  all  the 
rest,  sold  and  transferred  all  their  goods  and  effects  ta  the  said 
F.  H.  Pottinger. 

The  several  suits  were  consolidated,  and  on  final  hearing 
the  court  below  rendered  a  judgment  directing  a  distribution  of 
tl^e  tund  arising  from  the  sale  of  the  effects  of  the  firm  and 
from  the  collection  of  debts  due  them,  among  all  their  credi- 
tors, pro  rata,  according  to  the  act  of  March,  1S56,  to  prevent 
fraudulent  assignments  in  trust  for  creditors  &c.  (1  Rev.  Slat- 
538.)  From  that  judgment  the  attaching  creditors  have  ap- 
pealed. 

From  the  evidence  in  the  record  it  is  perfectly  clear  that  the 
pretended  sale  by  this  firm  to  their  brother  was  the  result  of  a 
fraudulent  combination  and  arrangement,  the  only  object  and 
design  of  which  was  to  place  their  property  beyond  the  rf  ach 
of  their  creditors;  and  that  this  design  was  well  understood  and 
concurred  in  by  all  the  parties  concerned.  It  is  insisted  that 
R.  L.  Pottinger,  the  father  of  the  members  of  the  firm,  had 
himafide  claims  against  them  which  it  was  the  object  of  the 
parties  to  secure.  Such,  it  is  true,  was  the  form  which  the 
transactions  was  made  to  assume,  but  il  was  a  mere  form  with- 
out substance. 

As  first  stated  the  sale  was  pretended  and  colorable  merely, 
and  the  notes  given  by  the  pretended  purchaser,  and  which,  as 
is  claimed,  were  assigned  to  the  father  as  a  security  tor  his 
debiS  and  liabilities,  were  never  intended  to  be  inforcible  or 
obligatory.  There  could  have  been  no  design  or  intention 
therefore  to  prefer  R.  L.  Pottinger,  conceding  that  he  was  a 
bona  fide  creditor,  by  securing  his  debts  or  liabilities.  The  notes 
partook  equally  of  the  fictitious  and  fraudulent  character  of 
the  entire  transaction,  none  of  the  parties  ^to   which  intended 
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that  they  should  impose  any  liability  on  the  pretended  maker, 
or  that  they  were  to  afford  any  security  to  the  pretended  as- 
sij^nor.  These  deductions  are  so  conclusively  sustained  by  al| 
the  facts  and  circumstances  proved  in  the  case,  that  it  is  deem- 
ed unnecessary  to  advert  to  them  specially. 

In  view  of  this  state  of  fact,  the  right  of  the  attaching  cred- 
itors under  the  act  of  1796  to  set  aside  the  fraudulent  sale,  and 
to  subject  to  the  pnyment  of  their  debts,  the  property  and 
effects  of  the  fraudulent  vendors,  is  unquestionable.  That  act 
was  not  repealed,  nor  are  the  rights  of  creditors  under  it,  taken 
away  or  impaired,  by  the  acts  of  185G  just  referred  to.  The 
two  statutes  embrace  distinct  classes  of  cases  and  provide  ap- 
propriate remedies  for  each. 

The  former  act  was  intended  to  prevent  fraudulent  sales  and 
conveyances,  but  it  allowed,  as  has  been  often  decided,  a 
debtor  to  prefer  by  sale,  mortgage  or  assignment,  any  one  or 
more  of  his  creditors.  The  Intter  act  does  not  prohibit,  or  af- 
ford a  remedy  for  sales  or  assignments  that  are  merely  fraud- 
ulent, hut  it  does  prohibit  the  preference  which  the  former  act 
allowed. 

To  maintain  the  right  conferred  upon  creditors  by  the  act  of 
1856,  it  is  indispensable  to  show,^rf/,  that  the  sale,  mortgage 
or  assignment  was  made  'Mn  contemplation  of  insolvency,"  and 
second^  that  it  wa^  made  by  the  debtor '*  with  the  design  to  prefer 
one  or  more  creditors,  to  the  exclusion  in  whole  or  in  part  of 
others."  The  absence  of  either  one  of  these  essentials  is  fa- 
tal to  the  claim  of  the  party  seeking  the  benefit  of  the  act. 
However/7*att^/i£/^/  the  transaction  may  be,  unless  accompa- 
nied by  the  motive  or  design  to  prefer  a  creditor,  it  does  not  op- 
erate as  an  assignment  and  transfer  of  the  property  of  the 
debtor,  inuring  to  the  benefit  of  all  his  creditors. 

Inasmuch  aa  there  was  no  such  design  proved  in  the  present 
ease,  it  results  that  the  judgment  complained  of  was  erroneous, 
and  prejudicial  to  the  appellants,  who  were  clearly  entitled  to 
the  fund  in  contest  according  to  their  re.^pective  priorities. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  judgment  and  further  proceedings  not  inconsistent  with 
this  opinion. 
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CASK  30— PETITION  EQUITY— APRIL  23. 

Duncan  vs.  Prentice. 


▲PFBAL  rROM  THB  HRLSON  CIRCUIT  COURT. 

1.  DoTise  of  land  to  one  for  life,  remainder  to  another  apon  condition  that  the  lat- 
ter pay  to  a  third  person  a  certain  sum.  If  the  testator  intended  that  the  money 
should  be  paid  after  the  termination  of  the  li^e  estate,  the  remainder  vested  immedi- 
ately after  the  testator's  death ,  and  the  condition  as  to  the  payment  of  the  legacy 
was  a  subsequent  and  not  a  precedent  condition.  (5  Pick,,  534;  9  Watt9,  60;  3  Oomi,9 
201;  6  GUldb  John,,  507;  3  Petert,  346.) 

2.  In  the  case  «u/>ra  it  does  not  appear  what  was  the  age  of  the  devisee  of  the  life 
estate,  nor  what  was  the  value  of  the  land;  nor  is  there  any  fact  conducing  to  show 
what  was  the  testator's  intention  as  to  the  time  when  the  legacy  should  be  paid,  ez* 
oept  the  provisions  of  the  will.  Held,  That  the  legacy  was  not  payable  until  the 
termination  of  the  life  estate.     (5  Oill  dk  John.,  507.) 

3.  The  payment  by  the  devisee  of  the  remainder,  of  a  part  of  the  legacy,  before 
the  termination  of  the  life  estate,  was  an  acceptance  of  the  devise  of  the  remainder. 
Having  accepted  the  deviue  he  must  pay  the  legacy.  (6  Paige,  383)  Bat  the  vol- 
untary payment  of  part  of  it,  when  it  was  not  due,  doesnotrender  him  liable  for  the 
residue  during  the  existence  of  the  life-estate. 

4.  A  feme  eovert,  having  a  vested  right  to  a  legacy,  not  due,  her  husband,  upon  her 
death,  is  equitably  entitled  thereto.  (6  Gill  &  John.,  507.)  And,  there  being  no 
demands  against  her  estate,  he  may  recover  it  from  her  administrator  when  due. 

Jambs  Harlan  &  James  Harlan,  Jr.,  for  appellant. 
Wm.  R.  Grigsby,  for  appellee,  cited  4  Litlell,  348. . 

JUDQB  BULLITT  dsliverbd  thb  opinion  of  tsk  court: 

Charles  Duncan,  who  died  in  1853,  devised  land  to  his 
mother  for  life,  remainder  to  his  brother,  James  C.  Duncan, 
"upon  the  condition  that  he  pay  to  my  sister,  Sarah  A.  Dun- 
can, one  thousand  dollars."  Sarah  A.  Duncan  married  the 
appellee,  Prentice.  In  1856  James  G.  Duncan  paid  $500  to 
Prentice  and  wife,  for  which  they  gave  a  receipt  stating  that 
the  money  was  in  part  payment  of  the  said  bequest  of  $1,000. 
Mrs«.  Prentice  died  in  1857,  and  James  C.  Duncan  was  ap- 
pointed her  administrator  The  devisee  of  the  life  estate  is 
living.  Prentice  brought  thie  suit  against  James  C.  Duncan 
for  the  residue  of  said  $1,000.  The  pleadings  show  that  Mrs. 
Prentice  owed  no  debts  at  the  time  of  her  death.  The  de- 
fendant filed  an  answer  denying  that  he  has  accepted  the  de- 
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vise  to  him,  and  contending  that  he  is  not  bound  to  pay  the 
$500  antil  the  remainder  shall  come  into  his  possession,  and 
that  then  the  heirs,  and  not  the  husband  of  Mrs.  Prentice,  will 
be  entitled  thereto.  The  court  below  gave  a  judgment  against 
the  defendant  for  the  $500,  from  which  he  appeaUi 

If,  as  the  appellant  contends,  the  testator  intended  that  the 
$1,000  should  be  paid  after  the  termination  of  the  life- estate 
devised  to  his  mother,  then  it  seems  clear  that  the  remainder 
vested  immediately  after  the  t^statorV  death,  and  that  the  con- 
dition as  to  the  payment  of  the  legacy  was  a  subs«equent  and 
not  a  precedent  condition.  (Hayden  vs,  Staugkion^  5  Pick.y  534; 
Downer  i^s,  Dqwne7'y  9  Watts y  60;  Wheeler  vs.  Walker,  2  Conn.^ 
201;  Spencevs,  RobbinSy  6  GUI  Sp  John,,  507;  Finlayy  ^c.  vs. 
King's  lessee^  3  Peteis^  346.) 

It  does  not  appear  what  was  the  age  of  the  devisee  of  the 
life-estate,  nor  what  was  the  value  of  the  land,  nor  is  there 
any  fact  conducing  to  show  what  was  the  testator's  intention, 
as  to  the  time  when  the  legacy  should  be  paid,  except  the  pro- 
visions of  the  will  previously  stated.  In  our  opinion  the  most 
reasonable  inference  is,  that  the  testator  did  not  intend  to  re- 
quire payment  of  the  legacy  until  the  termination  of  the  life- 
estate.  In  this  we  are  sustained  by  the  case  of  Sptnce  vs,  Rob- 
binsy  above  cited,  which  is  the  only  direct  authority  that  we 
have  found  upon  the  subject 

Whether  or  not  a  court  of  equity  would  have  charged  the 
remainder  with  the  legacy,  if  the  devisee  of  the  remainder  had 
refused  to  accept  the  devise,  we  need  not  decide,  because,  in 
our  opinion,  the  payment  of  the  $500  proves  that  he  accepted 
the  devifie.  Having  accepted  the  devise  he  must  pay  the  leg- 
acy. {Spoffbrdvs,  Mannings  6  Paige,  383.)  But  his  voluntary 
payment  of  part  of  it,  when  it  was  not  due,  does  not  render 
him  liable  for  the  residue  during  -the  existence  of  the  life-es- 
tate. 

Mrs.  Prentice  had  a  vested  right  to  the  legacy,  and  upon  her 
death  her  husband  became  equitably  entitled  thereto.  {Spcnce 
vs,  RobbinSy  supra.)  And  as  there  are  no  demands  against  her 
estate  he  would  have  been  entitled  to  recover  the  money  from 
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her  adminiBtrator  if  it  had  been  due.     Bat  the  aait  was  pre* 
mature. 

The  judgment  is  reversed,  and  the  cause  remanded  with  di- 
rections to  dismiss  the  petition  without  prejudice. 
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0A3B  1— FORFBITBD  BECOaNIZAKOB^-JUNE  »* 

CommoD wealth  vs.  Roberts* 

APPKAL   FROM   THK   RIKBT    CT£OUIT  COURT. 

1.  1.  reoognisftnce,  entered  into  in  Ootober,  1800,  was  filed  in  the  clerk's  oilee  in 
Deoember,  1860.  The  case  wsa  before  the  grand  jory  %t  the  term  to  whioh  the  do- 
fendant  was  recognised,  who  reported  to  the  court  that  they  had  failed  to  indict;  bot 
the  oourt  failed  to  enter  of  record  the  discharge  of  the  defendant  and  the  exoneration 
of  the  bail.  {Crim,  Code,  tee.  116,)  In  September,  1862,  (no  indictment  in  tho 
meantime  having  been  found,  nor  any  other  step  taken  towards  the  prosecution  of 
the  charge,)  proceedings  were  taken  to  forfeit  the  reeognisance.  Held,  That  tt>e  cir- 
•nit  ounrt  properly  dismissed  the  proceeding,  the  effect  of  which  was  to  exonerate  all 
the  parties  from  liability  on  the  recognisance — an  order  whioh,  under  the  section 
9i^a,  should  hare  been  made  upon  the  failure  of  the  grand  jury  to  iadiot. 

A.  J.  Jambs,  Attorney  General,  for  CommonweaUh,  cited  2 
Met.,  387. 
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CHIEF  JUSTICB  DUVALL  dbliyibid  thb  opinion  or  thi  court; 

Admitting  that  the  answer  of  the  defendants  was  technically 
defective,  and  that  the  objection  of  the  Commonwealth  to  some 
of  the  evidence  offered,  should  have  been  sustained,  still  the 
question  arises  whether,  upon  the  whole  record,  any  substan- 
tial injustice  has  been  done  the  Commonwealth  by  the  judg- 
ment appealed  from. 

The  recognizance  appears  to  have  been  entered  into  in  Oc- 
tober, 1860,  and  filed  in  the  clerk's  office  in  December,  1860. 
From  that  day  to  this,  so  far  as  the  record  shows,  no  indict- 
ment has  ever  been  found  against  Roberts,  nor  any  other  step 
taken  towards  the  prosecution  of  the  charge  mentioned  in  the 
recognizance.  The  presumption  is,  that  the  charge  was  sub- 
raitied  to  the  grand  jury  of  the  county  at  the  term  of  the  court 
to  which  the  defendant  was  recognized,  being  the  April  term, 
1801.  It  was,  moreover,  proved  without  objection,  that  the 
case  was  before  the  grand  jury  at  that  term,  that  they  failed 
to  find  an  indictment,  and  that  that  fact  was  reported  by  them 
to  the  court.  In  addition  to  this  it  was  admitted  on  the  trial 
that  no  indictment  was  found. 

By  section  IIQ  of  the  Criminal  Code,  '^unless  an  indictment  be 
found  at  the  term  of  the  court  next  after  the  first  submission 
of  the  charge  to  the  grand  jury,  the  defendant  shall  be  dis- 
charged from  custody,  or  exonerated  from  bail,  unless,  for 
cause  shown,  the  court  shall  otherwise  direct.'* 

It  was  then  the  duty  of  the  court,  on  the  report  of  the  grand 
jury,  to  have  entered  cpf  record  the  discharge  of  the  defendant 
and  the  exoneration  of  the  bail,  unless  there  had  existed  some 
reason  for  directing  otherwise.  This,  however,  appears  not  to 
have  been  done.  But  certainly  that  omission  should  not  be 
allowed  to  prejudice  the  defendant  and  his  sureties  to  the  ex- 
tent of  subjecting  them  to  liability  for  the  whole  amount  of  the 
bail.  In  September,  1802,  nearly  two  years  afler  the  date  of 
the  recognizance,  and  no  indictment  having  in  the  meantime 
been  found,  this  summons  is  issued  against  the  defendant  and 
his  sureties,  requiring  them  to  show  cause  why  the  recogni- 
zance should  not  be  forfeited,  &c.  In  our  opinion  the  facts  re- 
ferred to  constituted  sufficient  cause,  and  for  that  reason  the 
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court  below  properly  dismissed  the  proceeding,  the  effect  of 
which  was  to  exonerate  all  the  parties  from  liability  on  the 
recognizance — an  order  which,  under  the  section  quoted,  should 
have  been  mado,  as  already  shown,  upon  the  failure  of  the 
grand  jury  to  indict. 

The  errors  in  the  proceeding  are  not  prejudicial  to  the  ap- 
pellant, and  therefore  furnish  no  ground  of  reversal. 

The  judgment  is  affirmed. 


CASE  2— FORFEITED  RECOGNIZANCE—JUNE  4. 

Brown    vs.  Commonwealth. 

▲  PPRAL   PROM   THR  JKFFERBOlf  CIRCUIT  COURT. 

1.  In  an  action  npon  a  forfeited  recognizance  tbo  defendant  mnst  make  a  written 
statement  of  the  facts  constituting  bis  dcfonke.  Without  this  the  mere  exhibition  to 
the  conrt  of  ihe  evidence  relied  on  bj  him,  cither  to  defeat  or  suspend  the  action^  will 
be  disregarded. 

2.  In  Pttch  case  the  production  of  the  respite  of  the  Governor,  not  relied  on  by 
pleading,  constitutes  no  defense  to  the  action.  The  conrt  is  not  autborixed  to  tak« 
any  judicial  notice  of  the  paper  presented  in  that  way. 

3.  That  the  Governor  remits,  not  the  forfeiture,  but  the  judgment  itself  except  as  to 
"fees  and  costs/'  furnished  no  ground  for  setting  aside  tbo  judgment  so  in  pari 
omitted. 

Jeff.  Brown,  for  appellant,  cited  Crim.  Code^  sees.  91,  92; 
Rev.  Slat.,  chap,  63,  art.  3,  sees.  9  and  10. 

A.  J.  James,  Attorney  General,  for  Commonwealth,  cited 
Crim.  Code,  sec.  343;  14  B.  Mon.,  392. 

CHIBF  JUSTICE  DUVALL  delivered  the  opikion  of  the  court: 

The  summons  requiring  the  defendant  to  show  cause  why 
the  Commonwealth  should  not  hswe  judgment  for  the  amount  of 
tlie  forfeited  recognizance  was  regularly  executed  on  Brown, 
who  failed  to  answer,   or  to  "show   cause"  in  any  available 
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mode  or  form  why  the  forfeitare  should  not  be  enforced.  The 
record  shows,  it  is  trae,  that,  on  the  calling  of  the  cause,  he 
produced  the  respite  of  the  Governor,  but  certainly  the  mere 
/>ro£/ttc^z/9n  of  that  paper  constituted  no  defense  to  the  actioii. 
The  court  was  not  bound,  or  even  authorize^,  to  take  any  ja- 
dicial  notice  of  the  paper  presented  in  that  way.  The  statute 
di^'penses  with  pleadings  on  the  part  of  the  Commonwealth  in 
this  class  of  cases,  but  in  all  other  respects  the  action  must 
"proceed  as  an  ordinary  civil  action."  and  of  course  the  rule 
which  requires  a  written  statement  by  the  defendant,  of  the 
facts  constitutino  his  defense,  iai  just  as  applicable  to  this  ad  to 
any  other  kind  of  action.  Without  such  written  statement, 
the  mere  exhibition  to  the  court  of  the  evidence  relied  on,  by 
the  defendant,  either  to  defeat  or  su^^pend  the  action,  was  pro- 
perly disregarded,  and  the  court  did  not  err  in  rendering  the 
judgment. 

Nor  did  the  court  err  in  refusing  to  set  aside  the  judgment. 
The  alBdavit  and  exhibits  filed  with  it  are  not  made  part  of 
the  record  by  bill  of  exceptions  or  otherwise,  but  if  they  were 
they  disclose  no  valid  reason  for  distuibing  the  judgment.  It 
appears  distinctly  that  the  Governor  remitted,  not  the  forfeit- 
ure, but  the  judgment  itself,  except  as  to  **fees  and  costs,"  and 
certainly  the  remission  furnished  no  ground  for  setting  aside 
the  judgment  so  in  part  remitted. 

The  judgment  is  therefore  affirmed. 


Digitized  by  VjOOQIC 


SUMMER   TERM,  1863.  223 

Oommon wealth  vs.  Graddy. 
CASH  3— INDICTMBNT— JUNE  4. 

Commonwealth  vs.  Graddj. 

APPEAL  PROM  THB  MABSHALL  CIRCUIT  COURT. 

1.  The  ■ammoning  ofbysUnders  to  lerre  as  grand  jnrorv,  when  properly  ordered, 
it  a  dnty  in  the  performftnce  of  which  the  accused  in  a  criminal  case  is  entitled  to 
the  serviees  of  the  sheriflP^  or  coroner  where  there  is  no  sheriff.  If  summoned  by  ene 
speoially  appointed  by  the  court,  the  indictment  may  be  qnaehed.  It  is  a  eubstan- 
tial  error.  {Crim.  Oode,  vec*.  159,  98;  Bev,  Stal.,  chap.  55;  act  of  March  17,  1863, 
««M.  aeitf  95.) 

2.  St'ction  194  o/  tht  Cfriminal  Code,  which  aathorices  the  court,  for  sufficient 
oaase,  to  deeignate  some  other  oflloer  or  person  to  summon  jurors,  relates  only  to 
petit  jurors. 

3.  Where  the  grand  jury  is  composed  of  jurors  selected  by  commissioners,  as  di- 
reotedby  the  Revised  Statutes,  the  court  say  they  incline  to  the  opinion  that  the 
summoning  of  them  by  a  person  other  than  the  sheriff  or  coroner  would  not  bo  ' '» 
•nbstantial  error." 

A.  J.  James,  Attorney  General,  lor  Commonwealth,  cited 
Crim.  Code,  sec.  194;  Act  March  17, 18G2,  Gen.  Imws,  95;  2  Rev. 
Slat.,  348;  lb,  15-6;  Wharton's  Amer.  Crim.  Law,  sec.  A12. 

J.  C.  Gilbert,  for  appellee,  cited  Crim.  Code,  sees.  1.59,  100;  2 
Rev.  Slat.,  75,  sec.  2;  lb.,  Si, sec.  II;  Ad  of  March  17,  1802. 

JUDQB  BULLITT  dklitirid  thi  opikiom  op  thk  court: 

An  indictment  against  Graddy,  for  a  felony,  was,  upon  bis 
motion,  quashed  by  the  circuit  court,  because  the  grand  jury, 
by  which  it  was  found,  was  summoned  by  one  Darnall,  acting 
under  the  following  order  of  the  circuit  court:  **Ordered  that 
A.  A.  Nelson  be  appointed  to  act  as  sheriff  in  summoning 
jurors  and  attending  upon  the  court,  who,  with  l*»ave  of  court, 
appointed  Philip  Darnall  his  special  deputy."  From  the  judg- 
ment quashing  the  indictment  the  Commonwealth  appealed. 

One  of  the  gtounds  for  setting  as^ide  an  indictment  is,  "a 
substantial  error  in  the  summoning  or  formation  of  the  grand 
jury."  (Crim.  Code,  sec.  159.)  In  our  opinion  there  wa^  a  sub* 
stantial  error  in  the  sum  njning  of  the  jury  in  this  case. 
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'^The  selecting,  Bummoning  and  impannelling  of  a  grand 
jury  shall  be  as  prescribed  by  the  Revised  Statutes."  (Crim. 
Code,  sec.  98.)  Chapter  55  of  the  Rtvixed  Statutes  declares  that 
"there  shall  be  summoned,  by  the  sheriff  of  the  county,  sixteen 
gr^nd  jurymen,"  &c.,  and  that  they  shall  be  selected  by  the 
jury-commiasioners;  but  by-standers  may  be  summoned  if  the 
commissioners  fail  to  make  the  selection,  or  the  list  is  lost  or 
destroyed,  or  the  panel  is  set  aside,  or  the  regular  jury  dis- 
charged, or  if  any  of  the  jurors  fail  to  attend  or  are  excused. 
And  an  act,  approved  March  17,  1862,  (Sess,  Acts,  95,)  author- 
izes the  coroner  to  summon  grand  and  petit  jurors  in  counties 
where  there  is  no  sheriff. 

If  the  record  had  shown  that  the  jury  in  this  case  was  com- 
posed of  jurors  selected  by  commissioners  as  directed  by  the 
Revised  Statutes,  we  incline  to  the  opinion  that  the  summon- 
ing of  them  by  a  perscin.  other  than  the  sheriff  or  coroner 
would  not  have  been  **a  substantial  error." 

But  they  were  summoned  under  an  order  "that  the  sheriff 
cause  to  be  summoned  sixteen  good  and  lawful  men  to  act  as 
grand  jurors  at  this  term  of  the  court,"  and  a  subsequent  order 
states  that,  "the  sheriff  returned  into  court  the  following  li2<tof 
names  as  persons  summoned  to  act  as  grand  jurors."  In  our 
opinion  it  must  be  assumed,  that  the  jury  was  composed  of  by* 
stanJers. 

As  the  court  ordered  bystanders  to  be  summoned,  it  raay, 
(Perhaps,  be  presumed  that  there  were  proper  grounds  for  doing 
so.    £ut  the  summoning  of  by.4tanders  to  serve  as  jurors  was 
a  duty  in  the  performance  of  which  the  accused,  in  our  opin 
ion,  was  entitled  to  the  services  of  the  sheriff  or  coroner. 

Section  Id'iqf  the  Criminal  Code,  declaring  that  "the  court 
may,  far  sufficient  caus«e,  designate  ^ome  other  officer  or  per- 
son than  the  sheriff  to  summon  jurors,"  does  not  apply  to  this 
case,  as  it  relates  only  to  petit  jurors. 

In  our  opinion  the  court  had  no  authority  to  appoint  a  sher- 
iff, or  to  authorize  any  person  to  summon  grand  jurors.     They 
should  have  been  summoned  by  the  sheriff,  or,  if  there  was  no 
sheriff  in  the  county,  by  the  coroner. 
The  judgment  is  affirmed. 
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OommoDwealth  ts.  Rowland,  Ao. 
CA8B  i— FOBFEITKD  BECOONIZANCB— JUNB  6. 

Commonwealth  vs.  Rowland,  &c.. 

APFIAL    FBOV  THI   LTOV  CIBOUIT    COUBT. 

1.  The  power  of  the  cireuit  ooart  to  remit,  in  whole  or  in  part,  the  penalty  of  m* 
forfeited  reoogniianoe,  is  deriTod  solely  from  seotion  94  of  the  Criminal  Code,  and  is* 
ajadieial,  not  an  arbitrary  discretion,  to  be  exercised  upon  eonsideration  of  the  /m«ig^ 
relied  upon  in  the  defense.    (I  Mtt.,  383.) 

S.  The  fact  that  the  defendant  had  been  either  •urrendered  or  arruUd  mvst  be  al- 
leged and  shown  in  the  defense,  and  is  indispensable  to  the  exercise  of  the  diacretleA* 
allowed  by  •action  94,  ttipra.  And,  quere,  what  additional  fact  or  facts  (if  any)  wlUi 
be  necessary  to  justify  a  remission  in  whole  or  in  part  of  the  penalty? 

E.  P.  Campbell,  for  Commonwealth,  cited  3  B,  Man.,  840;. 
853;  1  Met.,  383. 

CHIEF  JUSTICE  DUVALL  delitebbd  tbi  opiirioir  or  tub  coubt:  / 

Rowland,  being  in  custody  on  a  charge  of  felony,  entered 
into  a  recognizance,  with  Lady  and  others  as  his  sureties,  in 
the  sum  of  three  hundred  and  fifty  dollars,  for  his  appearance 
at  the  next  term  of  the  Lyon  circuit  court.  Having  failed  to 
appear,  the  bond  was  declared  forfeited,  and  a  summons 
awarded  requiring  the  defendants  to  show  cause  why  judg- 
ment should  not  be  rendered  against  them  for  the  sum  specir 
fied. 

The  defendants  answered,  alleging,  in  substance,  that,  at* 
the  time  stipulated  in  the  bond  for  his  appearance,  he  was 
held  and  detained  by  authority  of  the  government  of  the  Uni- 
ted States,  as  a  prisoner,  at  Camp  Morton,  in  the  State  of  In- 
diana, and  was  therefore  unable  to  appear  and  answer  said 
charge,  in  compliance  with  the  terms  of  his  bond. 

A  demurrer  to  this  response  having  been  overruled,  the 
court  below,  on  the  evidence  introduced  by  the  defendants,, 
rendered  a  judgment  in  favor  of  the  plaintiff  for  twenty-five^ 
dollars,  and  that  the  forfeited  recognizance,  as  to  the  residue 
of  the  bum  therein  specified,  **be  set  aside  and  remitted^' 
15 
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From  that  judgment  the  Commonwealth  has  appealed,  in- 
Biflting  that  the  court  below  erred,  ^r«/,  in  overruling  the  de- 
murrer to  the  answer,  and  secondly^  in  remitting  any  part  of  the 
sum  specified  in  the  bond. 

1.  The  answer  was  clearly  insufiicient.  The  power  of  the 
court  to  remit  in  such  cases  is  derived  solely  from  the  94tA  sec*, 
of  the  Criminal  Code^  which  provides  that  "if,  before  judgment 
is  entered  against  the  bail,  the  defendant  be  surrendered  or  ar- 
rested, the  court  may,  at  its  discretion,  remit  the  whole  or  part 
of  the  sum  specified  in  the  bail  bond."  It  has  been  held  that 
the  discretion  here  conferred  is  a  judicial,  not  an  arbitrary  dis- 
cretion, to  be  exercised  upon  conTsideration  of  the  facts  relied 
upon  in  the  defense.  (1  Met.  Ky,  Rep.,  383.)  But  the  fact 
that  the  defendant  had  been  either  ^U7*r^7i^^^(/ or  arrested  must 
be  shown  in  the  defense,  and  is  indispensable  to  the  exercise 
of  the  discretion  allowed  by  this  statute.  What  additional 
fact  or  facts,  (if  any,)  might  be  necessary  to  justify  the  court 
in  remitting  the  whole  or  part  of  the  penalty  in  such  cases,  is 
a  question  the  decision  of  which  is  not  required  by  the  present 
case.  It  is  sufficient  to  say  that  the  answer  was  clearly  de- 
fective in  failing  to  show  either  that  the  defendant  had  been 
surrendered  or  arrested  as  required  by  the  section  referred  to. 

2.  It  is  proper  to  add  that  the  bill  of  exception^*,  which  pur- 
ports to  contain  '*all  the  evidence  in  the  case,"  does  not  show 
ithat  either  of  the  two  essential  facts  mentioned  was  proved  on 
like  trial,  although  in  the  judgment  it  is  recited  that  the  defend- 
:aut  fcad  appeared,  was  tried  upon  the  indictment,  and  found 
rnot  guilt}',  &c.  If  the  facts  so  recited  had  been  sufficiently 
alleged  and  proved,  we  should  have  hardly  felt  authorized, 
even  in  view  of  the  other  facts  proved,  and  which  are  relied 
on  by  the  appellant  as  highly  prejudicial  to  the  case  made  oat 
by  the  appellee,  to  decide  that  the  court  had  abused  ita  dis- 
cretion in  rendering  the  judgment  complained  of. 

But  for  the  error  mentioned  the  judgment  is  reversed,  and 
the  cause  remanded  with  directions  to  sustain  the  demurrer  to 
the  amended  answers,  giving  the  defendants  leave  to  amend 
if  they  shall  ofier  to  do  so  within  a  reasonable  time,  and  for 
further  proceedings  aot  inconsistent  with  this  opinion. 
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CASE  6— INDICTMBNT— JUNE  18. 

Scott  vs.  Commonwealth. 

AVFCAL  M«1l  TSK  MBltBB  CIBOOIV  OOITBT. 

1.  Moral  inianiiy,  w  ft  ground  of  defense  in  oriminal  cmos,  ii  so  peoaliftrly  UabU 
to  ftbnse  that  tbe  ntmost  care  ftnd  ctroamspoodon  are  required  on  t^e  part  of  tba 
oonrt  in  presontiog  to  tbe  jnry  tbe  legal  prinoiplei  relating  to  it. 

2.  To  eBtablisb  moral  insanity  aa  a  jnetlflcation  in  any  particular  oaae»  it  is  neces- 
sary eitber  to  nbow,  by  olear  proofs,  its  contemporaneous  ozistenoe,  erinoed  by  pres-i^ 
enteircnmstances,  or  tbe  eiistenee  of  an  babitual  tendency  develo'ped  in  preTioni 
eases#  be«omimg  in  itself  a  seoond  natare.  Bat  it  is  not  neoeesary  tbat  it  sboaU 
bave  menifeeted  itself  "in  former  acu  of  stmiiiu'  obaraeter  or  like  natnxe  of  tbe  of- 
fense obarged,"  to  be  arailable  as  a  legal  exoase  for  crime. 

3.  Before  moral  insanity  can  be  admitted  to  excuse  tbe  oommission  of  crime,  It 
mnsA  besbown  to  •zistin  rneb  ?iol«noe  as  to  render  it  imposaib'e  for  tbe  party  to  d« 
otberwiee  than  yield  to  its  promptings.  Wbetber  this  impossibility  of  resistanot 
arises  from  a  subjugation  of  tbe  intellect  by  tbe  morbid  impulfe  or  propensity;^ or 
"from  an  orerwbelming  and  destruction  of  tbe  faoolties  of  tbe  mind  to  the  extent  of 
naderlng  tbe  party  ineapable  of  governing  bis  actions/'  is  a  point  of  not  mneb  prao- 
tieal  importance — though  the  former  mode  of  expression  is  preferred  as  being  lest 
ealoulatod  to  confuse  or  mislead  the  Jury. 

4.  See  tbe  opinion  for  a  discussion  of  tbe  principles  teaching  theqnestion  of  moral 
insanity  and  its  admission  as  a  defens*  in  oriminal  cases,  with  a  referenoe  to-antho^ 

Hahlan  &  Harlan,  for  appellants,  cited  WharUm  ^  St^^$ 
Mrd.  Juf\^  /wg-r*  35  /o  45.  ^ 

Hardin  &  Kyle,  on  same  ^ide. 

A.  J.  Jamrs,  Attorney  General,  for  Common wealtl),  cited 
Wharton's  Amer.  Crim,  Law,  sees.  25  to  28  inclusive;  1GB.  Mon.^ 
6P4;  I  Russell  an  Crimes,  13;  Roscoe^s  CHm,  Evutence^  944,  945, 
946;   W/iartan  ^  StUte's,  Med.  Jar.,  sees,  177,  i78,  183. 

CIIIBF  JU8TI0B  DUVALL  DCLiTRBKn  tbk  opibioh  or  tbb  court: 

This  is  an  appeal  from  a  judgment  of  conviction  rendered 
by  the  Mercer  circuit  court,  at  its  April  term,  1863,  against 
Edward  L).  Scott,  who  was  indicted  ior  the  murder  of  his  step- 
son, James  Tilford. 

The  defen:*e  set  up  on  hehaif  of  the  prisoner  was  that  he  was 
insane  at  the  time  of  the  commission  of  the  homicide. 
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The  grounds  mainly  relied  on  for  reversal  are,^r*^,  that  the 
court  erred  in  instructing  the  jury;  and,  secondly,  in  admitting 
important  evidence. 

1.  The  evidence  relating  to  the  question  of  insanity,  as  set 
out  in  the  bill  of  exceptions,  is  quite  voluminous,  and  need  not 
be  stated  or  referred  to  here,  further  than  to  saj'  that  it  con- 
duced to  sustain  the  ground  of  defense  relied  on,  suflSciently 
so,  at  least,  to  authorize  the  court  to  instruct  the  jury  with  re- 
gard  to  it. 

At  the  close  of  the  evidence,  the  court,  having  instructed 
the  jury  in  substance  that,  although  they  mi^ht  believe  that 
the  accused  was  unsound  in  mind,  yet  such  unsoundness  did 
not  justify  an  acquittal  on  the  ground  of  insanity,  unless  they 
believed  that  the  accused,  at  the  time  of  the  commission  of 
the  act,  did  not  know  right  from  wrong  in  reference  to  the  kill- 
ing of  the  deceased,  or  if  he  did  not  know  that  such  killing 
was  wrong,  that  bis  mind  was  so  disordered  that  he  had  not 
the  mental  power  to  control  his  actions, — gave  the  following 
instruction,  marked  No.  4: 

"The  court  further  instructs  the  jury,  that,  although  they  be- 
lieve that  the  accused  was  laboring  under  what  U  termed 
mora/ insanity,  yet  moral  insanity  is  no  excuse  in  law  for  the 
commis:<ion  of  crime,  unless  the  moral  insanity  overwhelmed 
and  destroyed  the  faculties  of  the  mind  to  such  an  extent  as  to 
vender  the  accused  incapable  of  governing  his  actions,  at  the 
time  of  the  commission  of  the  act;  and  the  jury  ought  not  to 
acquit  upon  such  moral  insanity,  unless  it  had  manifested  it- 
self in  Cdrmer  acts  of  similar  character,  or  like  nature,  of  the 
offense  charged."    ^v       '   .  .      .  >     . 

To  this  instruction  two  objections^  are  urged  by  counsel  for 
the  appellant,  the  first  and  most  obAi:ious  of  whiqh  is  that  it  re- 
quires  the  jury  to  find,  as  an  indispensable  condition  of  ac- 
quittal on  tbe  ground  of  moral  insanity,,  that  the  insanity  had 
manifested  itself  in  former  acts  of  homicide. 

Such  is  undoubtedly  the  effect  and  meaning  of  the  instruc- 
tion, according  to  the  fair  and  natural  construction  of  the  lan- 
guage used.  And  it  hardly  needs  aa  argument  to  prove  that 
in  this  respect,  if  in  no  other,  the  instruction  was  misleaaing 
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and  erroneous,  and  prejudicial  to  the  appellant.  It  U  true  that 
one  witnects,  a  physician,  in  a  very  brief  statement  of  his  pro- 
fessional opinion  touching  the  characteristics  of  thiei  disease, 
stated  that  ''moral  insanity  never  springs  first  fully  developed, 
hut  is  of  gradual  growth."  This  view  is  sustained  as  well  by 
adjudged  cases  of  the  highest  authority,  as  by  the  most  ap- 
proved elementary  writers  on  this  subject,  in  a  case  decided 
by  the  supreme  court  of  Pennsylvania,  it  was  said  by  Chief 
Justice  Gibson,  that  ''the  doctrine  which  acknowledges  this 
mania  is  dangerous  in  its  relations,  and  can  be  recognized  only 
in  the  clearest  cases.  It  ought  to  be  shown  to  have  been  ha- 
bitual, or  at  least  to  have  evinced  itself  in  more  than  a  singi« 
instance.  *  *  If  juries  were  to  allow  it,  as  a  general  motive, 
operating  in  cases  of  this  character,  its  recognition  would 
destroy  social  order  as  well  as  personal  safety.  To  establish 
it  as  a  justification  in  any  particular  case  it  is  necessary  either 
to  show,  by  clear  proof,  its  contemporaneous  existence, 
evinced  by  present  circumstances,  or  the  existence  of  an  bar 
bituai  tendency,  developed  in  previous  cases,  becomingin  itself 
a  second  nature."     (Wharton  ^  StiHe  an  Med,  Jur.,  sec,  54.) 

Although,  therefore,  this  ground  of  defense  is  so  peculiarly 
liable  to  abuse,  to  guard  against  which  the  utmost  care  and 
circumspection  are  required,  on  the  part  of  the  court,  in  pre- 
senting to  the  jury  the  legal  principles  relating  to  it,  yet  no  au- 
thority has  been  found  for  the  principle  embodied  in  the  in- 
struction under  consideration,  which  requires  that  moral  in- 
sanity, before  it  can  be  made  available  as  a  legal  excuse  for 
crime,  must  have  manifested  itself 'in  former  acts  of  similar 
character,  or  like  nature,  of  the  offense  charged."  And,  in  our 
opinion,  the  instruction  was  to  this  extent  erroneous. 

The  other  objection  to  the  instruction  is  that  it  requires  the 
jury  to  believe,  from  the  evi  ience,  that  the  moral  insanity 
^^overwhelmed  and  destroyed  the  faculties  of  the  mind  to  such 
an  extent  as  to  render  the  accused  incapable  of  governing  his 
actions  at  the  time." 

We  are  not  prepared  to  say  that  this,  if  properly  understood, 
was  too  strong  a  statement  of  the  principle,  or  that  it  was 
practically  injurious  to  the  appellant.     For,  in   another  case 
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cited  by  Wharton  &  Stille,  It  is  said  by  Judge  Lewis,  thai 
''moral  insanity  arises  from  the  existence  of  some  of  the 
antural  propensities  in  such  violence  that  it  is  impossible  not 
to  yield  to  them,  it  bears  a  striking  resemblance  to  vice, 
which  is  said  to  consist  in  an  undue  excitement  of  the  passions 
and  will,  and  in  their  irregular  or  crooked  actions  leading  to 
crime.  It  is,  therefore,  to  be  received  with  the  utmost  scrutiny. 
It  is  not  generally  admitted  in  le^ai  tribunals  as  a  species  of 
insanity  which  relieves  from  responsibility  for  crime,  and  it 
ought  never  to  be  admitted  as  a  defense  until  it  is  shown  that 
these  propensities  exist  in  such  violence  as  to  subfvgate  the  ta* 
tdlect^  control  the  will,  and  render  it  impossible  for  the  party 
to  do  otherwise  than  yield.  Where  its  existence  is  fully  es- 
tablished this  species  of  insanity  relieves  from  accountability 
to  human  laws.  But  this  state  of  mind  i.**  not  to  be  presumed 
without  evidence,  nor  does  it  usually  occur  without  some  pre- 
monitory symptoms  indicating  its  approach."  {Med,  Jur..  sec. 
55.)  And  it  is  els^ewhere  laid  down,  in  the  same  treatise,  that 
''it  is  not  to  be  supposed  that  a  single  impulse  is  diseased 
while  all  the  other  functions  of  the  mind  retain  their  healthy 
action.  While  the  entire  intellect  enjoys  sound  health  there 
is  nothing  in  which  a  morbid  desire  of  theft,  murder,  &c., 
could  originate,  and  such  a  phenomenon  is  a  psycological  im- 
possibility, and  the  assumption  of  such  requires  a  psycological 
contradiction.  A  mania  sine  defirio,  a  mania  without  a  morbid 
participation  or  disturbance  of  the  perceptive  faculties,  is, 
therefore,  out  of  the  question,  as  a  desire  to  injure  or  destroy 
is  impossible  without  an  act  of  the  mind  by  which  this  purpose 
is  entertained,  and  as  reason  and  understanding  are  alike  dis* 
ordered,  whether  they  insinuate  a  wrong  motive  for  the  mor- 
bidly conceived  purpose  of  the  act,  or  whether  they  entirely 
omit  the  suggestion  of  any  reat^on  whatever."     {Sec.  177.) 

Without  going  further  into  the  discussion  of  this  ah^itruse 
and  perplexing  subject,  it  is  apparent  from  what  has  been  said 
that,  before  this  species  of  insanity  can  be  admitted  to  excuse 
the  commission  of  crime,  it  must  be  shown  to  exist  in  such 
violence  as  to  render  it  impossible  for  the  party  to  do  other- 
wise than  yield  to  its  promptings.     This  is  the  fundamental 
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fact  to  be  establidhed  to  the  satUfaction  of  the  jury.  And 
whether  this  impossibility  of  resistance  arises  from  a  »ubjuga« 
tion  of  the  intellect  by  the  morbid  impulse  or  propensity,  or 
from  an  overwhelming  and  destruction  of  the  faculties  of  the 
mind  to  the  extent  of  rendering  the  party  incapable  of  gov- 
erning his  actions,  is  a  point,  it  would  seem,  of  not  much  prac- 
tical importance.  We  think,  however,  that  the  form  of  ex- 
pression used  by  Judge  Lewis,  in  the  passage  before  quotedi 
more  aptly  conveys  the  correct  idea,  and  is,  therefore,  leas  cal- 
culated to  confuse  or  mi^^lead  the  jury  than  that  adopted  by  the 
court  below  in  the  instruction  we  have  been  considering. 
Except  in  the  particulars  mentioned  the  court  committed  no 
error  in  giving  or  in  refusing  instructions. 

2.  Nor  do  we  think  the  court  erred  in  allowing  a  witness 
who  had  been  introduced  by  the  defendant,  to  be  recalled  and 
examined  with  the  view  of  laying  a  foundation  for  contradict- 
ing her  testimony  in  chief,  by  showing  that  she  had  made 
statements  different  therefrom.  It  is  unnecessary  to  notice 
this  point  further,  as  no  such  question  will  probably  arise  upon 
a  subsequent  trial. 

For  the  error  mentioned  the  ju4gmentis  reversed,  and  the 
cause  remanded  for  a  new  trial  and  further  proceedings  not 
inconsistent  with  this  opinion. 


CASE  6— PBTITION  EQUITT— JUNE  8. 

Winn  vs.  Sam  Martin,  (of  colon) 

APPEAL  FROM  THB  OLABKI  CIBGUIT  COUBT. 

1.  A  Uttotor,  in  1837,  provided  th»t  any  of  his  BlaT«8»  Bt  ipMifled  periods  and  ml 
eerUin  Bgea,  wishing  to  bo  free,  should  bo  deliTorod  "to  the  oolonisation  societj  to 
be  transported  to  Liberia.  None  of  them  are  to  be  forced  to  go.  Those  that  do  no% 
go  to  Llberl*  are  to  oontinae  to  serve,  Ao.,  aatil  the/  are  willing  and  do  go."  MM, 
That  to  entitle  them  to  freedom  thej  mnetgo  to  Liberia  in  good  faith  to  dwell  there 
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Mid  bMome  eolonif  U.     To  go  with  a  do«if  n  to  rotarn  immeduitoly  to  tlio  Uiiitod 
■8t»tM,  which  design  is  carried  oat,  is  not  a  oompliance  with  the  will. 

S.  The  fact  that  a  slave,  thos  retarntng,  stayed  in  New  Tork  for  aboat  three 
Months  before  his  return  to  Kentaoky,  his  owner  knowing  that  he  was  there  and 
■aking  no  effort  to  bring  him  away,  did  not  give  to  such  slave  a  right  to  freedons. 
iHa  was  there  not  with  the  consent  of  his  owner,  but  as  a  fugitive  slave. 

Simpson  &  Scott,  for  appellant,  cited  9  B.  Mon,^  569;  12  i6., 
MO;  15  lb.,  583;  16  lb,,  368. 

HasTON  &  Downey  and  French  &  Grigsby,  for  appellee,  cited 
7  B.  Man.,  403;  8  lb.,  100;  15  lb.,  338;  9  lb.,  572;  2  Marsh.,  476; 
13  B.  3fo7i.,329;  1  Bibb,  424;  4  Dana,  248;  12  B.  Man.,  238. 

JUDGB  BULLITT  DCuynBD  thb  opivior  or  tbi  ooubt: 

The  appellee,  Sam,  was  the  slave  of  John  Martin,  who  died 
in  1837,  leaving  a  will,  by  which,  after  devising  Sam  and  other 
slaves  to  his  wife  and  children,  he  declared  as  follows:  ''  At 
the  expiration  of  eight  years  after  my  death  all  the  negroes 
above  bequeathed  are  to  be  offered  to  the  colonization  society, 
(if  they  are  of  age,)  to  be  transported  to  Liberia,  and  those  that 
are  not  of  age  to  continue  to  serve  the  persons  to  whom  they 
are  allotted  until  they  come  of  age,  that  is  to  say,  the  boys  un- 
til they  are  21,  and  the  girls  until  they  are  18  years  of  age, 
when  they  are  also  to  be  offered  to  the  colonization  society  to 
be  transported  to  Liberia.  None  of  them  are  to  be  forced  to 
go.  *  *  Those  that  do  not  go  to  Liberia  are  to  continue  to 
serve  the  persons  to  whom  they  are  allotted  until  they  are 
willing  and  do  go.  *■  *  Phil,  Sam  and  Joe  to  be  hired  out 
the  seventh  year  after  my  death,  and  the  money  arising  there- 
from to  be  given  to  those  that  first  go  to  Liberia,  ten  dollars 
apiece,  if  there  should  be  so  much,  and  the  balance,  if  any, 
given  to  those  that  next-^o.** 

Sam  was  allotted  to  Mrs.  Taylor,  who  resided  with  her  son- 
in-law,  Morrison,  who  had  the  control  of  Sam. 

In  1846,  Sam,  being  of  age,  applied  to  Winn  to  purchase 
him,  expressing  a  preference  to  remain  in  Kentucky  as  his 
slave,  rather  than  go  to  Liberia,  and  his  determination  to  go  to 
Liberia  if  Mr.  Morrison  should  refuse  to  sell  him  to  Winn. 
Winn  tried  to  buy  him,  but  Morrison  refused  to  sell  for  the  sum 
offered.    Sam  then  expressed  to  John  Martin's  executors  a 
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wish  to  go  to  Liberia,  and  they  delivered  him  to  the  coloniza- 
tion society  to  be  transported  thither.  The  society  soon  after- 
ward sent  him,  with  other  emigrants,  to  Liberia  to  be  colo- 
nized, but  he  refused  tQ  become  a  citizen  of  the  colony,  and 
came  back  to  New  York  on  the  vessel  that  took  him  out.  Soon 
after  reaching  New  York  he  caused  a  letter  to  be  written  to 
Winn,  expressing  his  desire  to  return  to  Kentucky  if  Winn 
would  buy  him.  In  August,  1846,  Winn  purchased  him,  and 
he  came  to  Kentucky  and  continued  in  the  service  of  Winn 
until  1859,  when  he  sued  for  his  freedom  and  the  value  of  his 
services.  From  a  judgment  in  his  favor  Winn  prosecutes  this 
appeal. 

The  first  question  is,  did  Sam  become  entitled  to  freedom  by 
going  to  Liberia?     In  our  opinion  he  did  not.  ^ 

We  need  not  detail  the  evidence.  We  regard  it""  as  estab- 
lishing, beyond  a  doubt,  that  Sam  never  intended  to  become  a 
Lib'erian  colonist;  that  he  announced  his  intention  to  go  to  Li- 
beria for  the  purpose  of  inducing  Morison  to  sell  him  at  the  - 
price  that  Winn  was  willing  to  give;  that  he  left  Kentucky 
hoping  that  Winn  would  buy  him  before  the  sailing  of  the  ves- 
sel on  which  he  was  to  embark  at  New  Orleans,  and  intending, 
in  that  event,  to  return  without  leaving  the  United  >^tates;  and 
that,  being  disappointed  in  that  hope,  he  went  to  Liberia  in- 
tending to  return  as  soon  as  possible  to  the  United  States, 
hoping  that  this  technical  performance  of  the  condition  of  the 
will  would  induce  Morrison  to  sell  him  to  Winn,  and  intending 
in  that  event  to  return  to  Kentucky. 

The  testator  did  not  provide  for  the  outfit  and  transportation 
of  his  slaves,  but  threw  that  burthen  upon  the  society.  We 
perceive  no  reason  to  believe  that  he  meant  to  put  the  slaves 
to  the  trouble  of  going  to  Liberia,  and  the  society  to  the  ex- 
pense of  transporting  them  thither,  for  the  purpose  of  giving 
them  a  right  to  freedom.  Under  the  laws  then  in  force  tifey 
might  have  remained  as  freemen  in  Kentucky  or  in  a  Northern 
State,  if  he  had  so  desired.  But  he  did  not  so  intend.  He  re- 
quired them  to  remain  in  servitude  whilst  in  Kentucky;  and,  to 
prevent  them  from  leaving  Kentucky  avowedly  for  the  purpose 
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of  going  to  Liberia,  but  really  for  the  purpose  of  eeltling  in  a 
Northern  State,  he  required  that  any  of  them  wiifihing  to  be 
free  should  be  delivered  *'to  the  colonization  society  to  be 
transtported  to  Liberia."  Their  freedom  wae  not  bis  B<de  nor 
hia  chief  object.  His  chief  object  was  Ui  promote  the  scheme 
of  colonization,  which  many  then  regarded  as  giving  promise 
of  a  peaceful  and  happy  solution  of  the  problem  of  African 
slavery.  The  object  of  the- society  was  to  colonize  Liberia 
with  negroes  from  the  United  States.  The  testator's  object 
was  to  furnish  Liberian  colonists.  Sam,  in  going  to  Liberia 
with  a  concealed  design  to  return  immediately  to  the  United 
States,  did  not  comply  with  the  will  ol  the  testator,  but  at- 
tempted to  take  an  unfair  advantage  of  his  benevolent  pu^ 
pose,  and  committed  a  fraud  upon  the  colonization  society  in* 
stead  of  promoting  its  success  according  to  the  te^tato^'s  in- 
tention. 

U  he  had  gone  to  Liberia  in  good  fktth,  to  dwell  there,  and  - 
had  become  a  colonUt  and  thus  acquired   a  right  to  freedom, 
we  do  not  suppose  that  he  would  have  forfeited  that  ri^ht  by 
afterward  leaving  the  colony.     But  we  need  not  decide  that 
question  now. 

We  do  not  regard  the  cases  of  John  vs.  Mareman  et  a/,  6  B. 
Mon.,  101,  and  Graham's  Ex'r.  vs.  Sam  et  al,  7  B.  Mon.,  405, 
*  cited  by  appellee's  counsel,  as  containing  anything  in  conflict 
with  this  opinion.  In  the  former  case  it  was  held  that  a  slave, 
entitled  to  his  freedom  upon  condition  that  he  should  go  to 
Liberia,  was  entitled  to  the  value  of  his  services  from  the  time 
of  his  electing  to  go.  In  the  latter  case  the  testator  declared 
that  if,  within  ten  years,  any  of  his  slaves  should  "become 
willing  and  give  themselves  up  to  embark  for  Liberia,  I  do 
hereby  emancipate  all  such  for  that  purpose."  One  of  them, 
*  a  female,  within  ten  years,  elected  to  go  to  Liberia;  and  it  was 
held  that  her  right  to  freedom  related  back  to  the  death  of  the 
testator,  so  as  to  give  freedom  to  her  children  born  in  the 
meantime.  In  those  cases  it  was  as««umed  that  there  was  aa 
election,  in  good  faith,  to  comply  with  the  condition  on  which 
the  right  to  freedom  depended.  Sam's  conduct  leaves  oo 
room  for  such  an  assumption  in  this  case. 
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Slavery  is  prohibited  by  the  laws  of  the  State  of  New  York. 
The  evidence  conduces  to  prove  that  Morrison  was  informed 
that  Sam  was  in  the  city  of  New  York  soon  after  his  arrival 
there.  And  it  is  contended  that  the  failnre  of  his  owners,  dur- 
ing a  period  of  about  three  months,  to  make  any  effort  to 
bring  him  away  from  New  York,  gave  him  a  right  to  freedom. 
If  so,  hi«  voluntary  return  to  Kentucky  would  probably  have 
deprived  bim  of  the  right  thus  acquired.  But,  in  our  opinion, 
bis  stay  in  New  York  did  not  give  him  a  right  to  freedom.  He 
went  and  remained  there,  not  with  the  consent  of  his  owners, 
but  as  a  fugitive  slave.  We  are  not  aware  of  any  case  in 
which  it  has  been  held  that  the  failure  of  a  master,  during 
three  months  or  any  other  period,  to  attempt  to  capture  a  fugi- 
tive slave  in  a  non-slaveholding  State,  entitles  the  slave  to 
freedom.  Nor  do  we  perceive  any  reason  to  believe  that  Sam 
could  have  been  found  and. captured  with  such  facility,  that  a 
failure  to  make  the  attempt  raises  a  presumption  that  he  re- 
mained there  with  the  consent  of  his  owners. 

It  is  also  contended  that  Winn  agreed  to  emancipate  Sam 
after  realizing  from  his  services  the  sum  paid  to  Mofrison.  If 
such  an  agreement  bad  been  made  with  Sam  it  could  not  be 
enforced.  But  it  is  not  proved  that  Winn  so  agreed  either 
with  Sam  or  Morrison.  The  fact  that  he  made  the  purchase 
for  much  less  than  Sam  now  appears  to  have  been  worth  does 
not  conduce  to  prove  such  an  agreement,  since  there  were 
other  obvious  causes  affecting  the  price.  Nor  would  Morrison's 
statement,  that  he  did  not  consider  Sam  a  slave,  nor  sell  him 
as  such,  be  sufficient  to  efrtablish  such  an  agreement,  if  con- 
ceded to  be  true.  But  the  bfll  of  sale,  sig[ned  by  Morrison  and 
his  wiTe  and  Mrs.  Taylor,  proves  conclusively  that  they  did  sell 
him  as  a  slave. 

As  Sam  failed  to  allege  that  he  now  wishes  to  be  placed  in 
charge  of  the  colonization  society,  to  be  transported  to  Liberia, 
he  did  not  show  himself  entitled  to  any  relief. 

The  judgment  is  reversed,  and  the  cause  remanded  with  di- 
rections to  dismiss  the  petition. 
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CABB  7 JUNE  6. 


n^j^  Applegate  vs,  Applegate. 


APPEAL  FBOM  THE  PENOLBTOIT  COUKTT  COUIT. 

1.  A  flnal  order  eitker  Urmioatea  the  Mtion  itself,  decide!  some  matter  lit!gat*d 
by  the  parties,  or  operates  to  direst  some  jriffht  ia  sueh  a  maaaer  as  to  pat  ii 
•at  of  the  power  of  tha  ooarts  miking  the  order,  after  the  expiratioa  of  the  term,  to 
plaotf  the  parties  in  their  original  condition.    (15  B»  Mon.,  48.) 

2.  Ao  order  of  a  eoanty  ooart  refusing  to  qasHfy  a  person  as  a  deputy  sheriff  •■ 
'  motion  of  the  sheriff,  Is  not  a  final  order,  and  no  appeal  lies. 

8.  The  right  of  approval,  and  ioaplied  right  of  disapproval,  of  the  appointment  of 
a  deputy  by  the  sheriff,  conferred  bylaw  on  the  county  oourt,  belongs  to  the  exaeu* 
Cive  and  not  the  judicial  power  of  the  court.    (3  /.  •/.  Jfar.,  401.) 

4.  Mandamus  is  an  appropriate  remedy  whereby  the  county  oourt  may  b«  oom- 
polled  to  show  cause  why  they  refuse  to  approve  and  qualify  a  deputy  appointed  by 
the  sheriff.  (3  B»  Mon.,  198.)  From  the  judgment  of  the  circuit  court,  in  suoh  pro- 
eeediog, an  appsal  lies  to  the  Court  of  Appeals.' 

Jno.  E.  Records,  for  appellant  cited,  Constitution  of  Ky.^  art* 
6,  $ec.  4;  Rev,  Stat.  chap.  01,  art,  1  $ec.  6. 

JUDGE  WILLIAMS  delivebbd  the  opinion  op  the  coubt: 

J  as.  T.  Applegate,  being  sheriff  of  Pendleton 'county,  ap- 
pointed Wm.  M.  Applegate  his  deputy,  and  desired  the  county 
court  to  qualify  him  as  such,  which  the'court  refused  to  do, 
solely  because  said  William  was  under  twenty-one  years  of 
age;  whereupon  this  appeal  was  prosecuted. 

By  section  15,  Cnvil  Code^xhxA  court  has  appellate  jurisdiction 
over  the  final  orders  and  judgments  of  all  other  courts  of  this 
Commonwealth,  subject  to  the  exceptions  in  section  16. 

*'A  final  order  either  terminates  the  action  itself,  decides 
some  matter  litigated  by  the  parties,  or  operates  to  divest  some 
right  in  such  a  manner,  as  to  put  it  out  of  the  power  of  the  court 
making  the  order ^  after  the  expiration  of  tlie  term,  to  place  the  parties 
in  their  origintd  condition.'*'^  (Maysv'dle  Sp  Lex.  R.  R.  Company  vs. 
Punnett,  15  B.  Mm.,  48.) 

The  refusal  of  the  county  court  to  qualify  this  deputy  did  not 
preclude  the  court  from  doing  so  at  a  subsequent  term,  had  the 
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court  changed  its  mind.     It  is  not  therefore  a  final  order  over 
lirhicb  this  court  has  jurisdiction. 

"Every  sheriff  may,  by  and  with  the  approval  of  the  county 
court,  appoint  his  own  deputy."  {Sec.  6,  chap.  91,  vol.  2  StanL 
Rev.  Stat.y  340.)  The  appointing  power  although  vested  in  a 
court  id  executive  and  not  judicial.  (Tajflor  vs.  Commonwealth^ 
3  J.  /.  Mar.,  401.)  .  The  right  of  approval,  and  implied  right 
of  disapproval,  confered  by  law  on  the  court,  appropriately  be- 
longs to  the  executive,  and^  not  the  judicial,  power  of  the 
court.  * 

Mandamus  from  the  circuit  to  the  county  court  i»  an  appro- 
priate remedy  whereby  the  county  court  may  be  compelled  to 
show  cause  why  they  did  not  approve  and  qualify  this  deputy. 
(Day  vs.  the  Jantices  of  Fleming  Ctmnty  Courts  3  B.  Man.  198.) 
In  this  kind  of  proceedings  the  sheriff  on  the  one  side,  and  the 
county  court  on  the  other,  could  present  the  causes  of  complaint 
and  refusal,  so  that  this  court  could  adjudicate  between  them^ 
after  a  full  hearing  of  both  parties,  and  direct  the  proper  de- 
termination. 

This  limitation  on  the  power  of  the  sheriff  was  doubtless 
conferred.on  the  court  the  better  to  protect  the  public  interest 
of  each  county,  and,  before  its  acts  are  interfered  with,  it 
should  be  heard. 

Wherefore  the  appeal  is  dismissed. 


CASB  S— PBTETIOK   EQITITT— JUNB  S.. 

Radford  vs.  Chamberlain; 


•IKOVIT  OOVBT. 


1.  A  deeree  for  Uie  lale  of  Und»  held  in  tratt  for  tho  lopmrato  vio  •fa  msrrlodi 
voaan,  is  rondoroi  Toid  b/  ■  fftilnro  to  hftVe  a  report  of  oonmlsiioBort  itAUsg  Uio 
▼alao  of  her  mUU,  Uie  aimaftl  proflU  thoro*f,  sad  tksi  hor  latoMei  rvqairct  Oio  mIs 
toUmsde. 
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Bristow  &  Pgtrbb,  for  appellant. 

Hablan  &  Harlav,  for  appellee,  cited  Civil  Code,  sees.  530, 
540;  1  Met.,  284. 

JUD0B  BULLITT  dilitibid  thi  opikiov  of  thb  ooubt: 

The  only  question  that  we  need  to  decide  is,  whether  or  not 
a  decree  for  the  sale  of  land,  held  in  trust  for  the  separate  use 
of  a  married  woman,  is  rendered  void  by  a  failure  to  have  a 
report  of  commissioners  stating  the  value  of  her  estate,  the 
annual  profits  thereof,  and  that  her  interest  requires  the  sale 
to  be  made. 

In  c/iap.  86,  art.  5,  of  the  Revised  Sttitutes,  several  regulations 
concerning  the  sale  of  lands  and  slaves  of  married  women  are 
followed  by  this  provision: 

"The  proceedings  under  this  article  shall,  in  other  re- 
spects, be  the  same  as  are  required  to  procure  the  sale  of  in- 
fants' lands." 

One  of  the  provisions  thus  adopted  and  applied  to  proceed- 
ings for  the  sale  of  the  lands  of  married  women  is  in  these 
words: 

'*§  2.  Before  a  court  shall  have  jurisdiction  to  decree  a  sale 
of  infants'  lands — I,  three  commis^sioners  must  be  appointed  to 
report,  and  must  report  under  oath  to  the  court,  the  net  value 
of  the  infants'  real  and  per^^onal  estate,  and  the  anuual  profits 
thereof,  and  whether  the  interest  of  the  infant  or  idiot  requires 
the  sale  to  be  made.'' 

It  has  been  repeatedly  decided  that,  under  this  provisioni 
the  failure  to  have  such  a  report  as  the  statute  requires  ren- 
ders void  a  decree  for  the  s  tie  of  an  infants'  lands  and  all  pro- 
ceedings under  it.  (18  B.  Mon.,  782;  2  Met.,  515;  3  hL,  524.) 
It  necessarily  follows  that  the  decree  and  the  proceedings  un- 
der it,  in  this  case,  are  void. 

The  fact  that  the  statute,  {tirt.  5,  sec.  1.  svA.  sec.  7,)  expressly 
declares  that  a  failure  to  give  the  covenant  required  for  the 
benefit  of  the  married  woman  ahall  render  the  decree  void* 
whilst  it  does  not  expressly  declare  that  a  failure  to  have  are* 
port  of  cemrnidioAerdy  oonoerning  the  value  of  her  estate,  dso., 
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shall  render  the  decree  void,  is  not  sufficient  to  prove  that  the 
framers  of  the  statute  intended  that  the  failure  to  have  such  a 
report  should  render  the  decree  erronetiUs  merely  and  not  void, 
since  the  provisions  concerning  the  sale  of  infants'  lands  are 
marked  by  the  same-peculiarity. 

In  our  opinion  the  context  of  the  statute  and  the  apparent 
object  of  its  framers  piove,  that,  in  declaring  that  'Mhe  pro- 
ceedings under  this  article  shall,  in  other  respects,  be  the  same 
as  are  required  to  procure  the  sale  of  infants  lands,"  they  did 
not  intend  merely  to  direct  that  a  report  of  commissioners 
should  be  made  concerning  her  estate,  but  that  they  intend- 
ed that  the  same  provisions  should  apply  to  both  classes  of 
cases,  and  that  the  same  consequences  should  result  Irom  a 
failure  to  conform  thereto. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  herewith. 


CASE  9— PETITION   ORDINARY—JUNB  9. 

Young  ct  al  vs.  Diihme  &  Co. 

IPPKAL  raOM  THll  HABIIBOK  OIKCVIT  COUBT. 

1.  A  den'irrer  to  th)  'tn^war  b  io^a  tbe  whole  of  tha  pleadiDgs  before  tbe  ooart^ 
and,  in  deoidtng  npon  the  deoiarrer,  it  is  the  duty  «>f  the  euurt  to  decide  against  the 
parcj  who  oummiued  tbe  ftrai  fault.  (0  Horn,,  628;  3  Mar.,  322.)  If  the  petition  ii 
insttflloient,  it  must  be  foa^udg«d. 

2.  Upon  the  marriage  of  an  administratrlz  she  ceMen  to  be  the  personal  represen- 
tative of  tbe  intestate;  and  an  action  against  her,  after  thate?ent,  will  not  lie  to  es- 
tablish a  debt  agaiuai  his  eeiAte  and  test  ibe  qn«»tion  of  assets  to  discharge  ih$ 
debts.     {Rrv,  StnU,  ehtp,  37,  art,  1,  mc.  16.) 

8.  The  priouiple  that  a  pergonal  repretentative  is  regarded  in  equity  as  a  trnstat 
for  creditors  and  others  iutenstcd  in  the  estate,  that  ihe  asi*ets  are  trost  funds   for 
tbeir  benefit,  and  thai  a  eoort  of  eq  lity  will  take  jurisdietion  in  favor  of  a  creditor  \ 
who  has  not  even  obtained  a  jndgment  at  law,  not  only  to  oompel  a  diseovery,  b«ft 
also  to  render  the  personal  rt  pi  esenlative  liable  for  a  breanh  of  trust   by  wasta  or 
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* 
mtl-tdminUtration  of  th«  aiiets,  (3  Dana,  392;  5  Ib»,  411,)  dooi  not  apply  to  tbo 
aotion  wpra. 

4.  A  credttort  beforo  ho  can  maintain  his  action  againit  tho  f  nrotioa  in  tbo  admin* 
Istrator'i  bond  for  a  devatt^vif,  must  obtain  a  judgment  against  tho  personal  repro- 
•ontAtivo  oftablishing  bis  debt  and  fixing  upon  him  assets  sufficient  to  discharge  tho 
debt,  or  a  part  of  it;  bnt  a  return  of  nulla  bona  on  an  oxecntion  issued  thereon  is  not 
an  essential  prerequisite  to  such  action. 

A.  tt.  Ward,  for  appellants,  cited  1  Rev,  Stat., page  500,  *€c. 
16;  5  Mon.,  101;  18  B.  Mon.,  209;  2  Rev.  Stat.,  page  10,  sec.  3; 
lb.,  page  133,  sec.  6. 

W.  W.  Cleary,  on  same  side,  cited  2  Rev.  Stat.,  133. 

W.  W.  Trimble,  for  appellees,  cited  18  B.  Mon.,  209;  8  Dana^ 
186;  8  B.  Mon.,  508;  Act  of  1851,  2  Rev.  Stat.,  133;  2  Stat.  Law, 
1147;  Civil  Code.  sees.  128,  128;  5  Dana,  411;  76.,  507;  3  Dana, 
302;  7  Dana,  264-5;  6  J.  J.  Mar,  228;  3  /.  /.  Mar.,  633;  3  Man., 
356;  5  Mon.,  20;  4  J.  J.  Mar.,,bQ\  7  lb.,  189;  9  Dana,  428. 

JUDQB  PETERS  dilitirid  thb  ofikiov  or  thb  court: 

Upon  this  record  two  appeals  are  prosecuted,  from  two  dis- 
tinct judgments  against  the  same  parties. 

The  first  one  is  from  a  judgment  rendered  in  favor  of  the 
appellees  against  appellanU),  in  an  action  brought  in  the  court 
below,  upon  certain  notes  executed  by  Bnshnell  Willey  in  his 
life  time,  to  them,  and  upon  an  account  for  articles  sold  to  said 
Willey  by  E.  Hill,  and  by  Hill  assigned  to  appellees. 

From  the  allegations  of  the  petition  in  the  first  case  it  ap- 
pears that  9aid  Willey,  wh6  was  a  citizen  of  Harrison  county, 
Ky.,  at  the  time,  died  in  1850;  that  administration  upon  his 
^  personal  estate  was,  by  the  proper  court,  graCnted  to  his  widow, 
(now  Mrs.  Susan  Young,)  on  the  12th  day  of  August,  1850, 
who  executed  an  administration  bond  with  John  Lail  and  Jaa. 
Robertson,  her  sureties;  that  in  1853  the  administratrix  inter- 
married with  appellant,  W.  L.  Young,  and  that  John  Lail,  one 
of  the  sureties  in  said  bond,  has  departed  this  life  intestate, 
and  administration  on  his  personal  estate  has  been,  by  the 
proper  court,  granted  to  the  appellant,  Joseph  Shawhan.  In 
the  petition  it  is  also  alleged  that  administration  on  the  estate 
of  said  Willey^  in  the  State  of  Illinois,  was  granted,  in  said 
Slate,  to  one  E.  A.  Payne,  who,  under  proceedings  in  some  of 
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the  courts  in  that  State,  had  sold  several  tracts  of  land  in  Illi* 
nois  which  had  belonged  to  said  Willey,  and  that  appellees 
purchased  said  lands  on  the  2l8t  of  October,  1857,  at  the  price 
or  $3,800;  that  $}t, 162.76  of  said  sum  was  credited  on  the 
notes  they  held  on  said  intestate,  and  that  appellee,  Duhini 
had  executed  to  said  Payne,  administrator  as  aforesaid,  his  note 
for  $800,  the  balance  of  the  purchase  price  of  said  lands,  lo 
'  pay  costs  and  necessary  expenses  attending  the  administration 
and  settlement  of  the  estate  in  Illinois,  k  is  further  alleged 
that  the  personal  estate  of  the  intestate,  of  the  value  of  9l3»- 
612.18J,  came  to  the  hands  of  the  administratrix,  about  $7,000 
^f  which  was  applied  by  her  to  the  payment  of  debts,  and  the 
balance  the  administratrix  and  her  husband,  W.  L.  Young,  had 
wasted  and  converted  to  their  own  use;  and  that  Young  had» 
hy  his  marriage  with  the  said  Susan, received  "property*^  which 
belonged  to  her  and  which  had  descended  to  her  upon  the 
death  of  her  father,  more  than  sufficient  to  pay  off  and  die- 
charge  the  whole  of  their  demands.  Other  matters  are  alleg- 
ed which  it  is  not  deemed  material  to  notice. 

Appellants  answered  this  petition,  and  stated  that  the  ad- 
ministratrix had  fully  administered  all  the  assets  which  came 
to  her  hands  to  be  administered,  before  the  institution  of  tbie 
suit;  that  she  had  eettied  her  accounts  with  the  presiding  judge 
of  the  Harrison  county  court,  which  settlement  had  been  ap- 
proved and  ordered  to  record,  a  copy  of  which  was  referred  to 
and  filed  as  part  of  the  answer,  from  which  it  appears  that  hf 
crediting  the  appellee,  Susan  Young,  by  the  amount  she  hacfe 
piid  out,  and  the  amount  allowed  her  for  her  commissions,  &c.^ 
the  estate  is  indebted  to  her  in  the  sum  of  $275.13. 

They  deny  in  their  answer  that  the  debts  claimed  in  the  pe- 
tition have  ever  been  legally  demanded  of  the  administratrix^ 
insist  that  niore  than  seven  years  had  elapsed  from  the  time 
Rhe  qualified  until  the  institution  of  the  suit,  rely  upon  the 
statalc  of  limitations  as  a  bar  to  the  whole  action,  and,  aiso» 
as  to  so  much  of  it  as  is  founded  on  the  account  assigned  to 
the  plaintiflTs  by  Hill. 

In  the  3J  paragraph  of  a  supplemental  answer,  filed  by  ap- 
pellants, they  allege  that  said  K  A.  Payne  and  appellees  col- 
16 
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lected  together,  and,  by  covin  and  fraud,  procured  a  sale  of  the 
landa  in  lliinoiii  to  be  made  under  some  pretended  proceedingi 
in  the  courts  in  eaid  State,  at  vhich  sale  appellees  purchased 
the  lands;  but  that  said  court  proceedings  were  not  in  accord 
ance  with  the  laws  of  said  State,  and  that  the  sales  made  un- 
der  said  proceedings  were  void,  and  that  appellees,  by  their 
purchase  and  the  conveyance  of  the  lands  to  them  under  said 
sale,  acquired  no  title  whatever  to  said  lands.  They  refer  to, 
and  say  they  will  file  as  part  of  their  answer,  copies  of  said 
prodeedings  from  the  courts  of  Illinois  so  soon  as  they  can  be 
procured.  They  allege  that  the  lands  were  worth  at  least  $25,- 
000;  that  they  are  of  the  annual  value  of  9  ;  that  appel- 
lees took  possession  of  them  directly  af\er  their  pretended  pur- 
chase; that  they  and  their  tenants  had  been  in  possession  of 
them  ever  since;  and  that  the  rents  and  profits  of  said  lands 
were  more  than  sufficient  to  pay  the  whole  of  the  debts  claim- 
ed by  appellees.  Many  of  the  alleged  irregularities  and  de- 
fects in  the  proceedings  and  sale  of  said  lands  are  specifically 
set  forth. 

Other  matters  were  set  up  in  said  supplemeatal  answer,  but 
they  need  not  be  noticed.  To  this  3d  paragraph  appellees  de- 
murred; their  demurrer  was  sustained,  no  amendment  was 
filed,  and,  upon  the  trial  of  the  cause,  judgment  was  rendered 
for  appellees  for  the  amount  of  the  several  notes  and  interest 
thereon,  named  in  the  petition;  and,  as  to  so  much  of  the  peti- 
tion as  sought  a  recovery  on  the  account  assigned  by  Hill,  it 
was  dismissed. 

The  demurrer  of  appellees  to  the  answer  brought  the  whole 
of  the  pleadings  before  the  court,  and,  in  deciding  upon  the 
demurrer,  it  was  the  duty  of  the  court  to  decide  against  the 
party  who  committed  the  first  fault.  (Mitchdl  vs.  Vance^  4^., 
5  Mon,,  528;  Bifmq^  vs.  HuuriyS  A.  K.  Mar.,  322.) ' 

The  first  question  for  our  determination  then,  is,  are  the  facts 
stated  in  the  petition  sufiioient  to  constitute  a  cause  of  action 
against  appellants?  And,  in  consideriogjhis  question,  we  will 
treat  the  action  as  having  been  designed  to  be  brought  by  ap- 
pellees upon  their  original  demand  agaihst  the  personal  repre- 
sentative of  Wiiley,  for  the  purpose  of  establishing  their  debt, 
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aii'i  trying  whether  there  are  aitdieU  to  didcharge  it ;  ulthough 
the  surviving  surety  in  the  adminidtration  bond  and  the  per* 
aonal  representative  of  the  deceased  surety  are  made  defend- 
antd  in  the  action,  and  although  some  of  the  allegations  in  the 
petition  would  indicate  that  the  action  was  brought ^ Tor  a  de- 
vaslavit.  Otherwise  the  judgment  would  be  most  obviously, 
erroneous. 

By  section  10,  art.  1,  chap,  37,  vd.  1,  Rev.  Statutes,  page  500,  it 
is  declared  that  ''if  an  unmarried  woman,  who  is  a  personal 
representative,  either  alone  or  jointly'  with  another,  shall 
marry,  her  husband  shall  not  he  a  pergonal  representative  in 
her  right;  but  the  marriage  shall  operate  as  an  extinguishment 
of  )v*r  authority,  and  the  other  pergonal  representative, U*  there 
be  any,  may  proceed  in  discharging  the  trust  as  if  she  were, 
dead.  If  there  be  no  other,  administration  de  bonis  nqa  may  be 
granted  by  the  court." 

By  the  maniage  of  Mrs.  Young,  which,  according  to  the  al* 
legations  of  the  petition,  occurred  prior  to  the  institution  of 
this  suit,  she  ceased  to  be  the  personal  representative  of  the, 
intestate  Wiltey;  and  a  suit  against  her,  after  that  event,  was 
as  ineffectual  to  establish  the  debts  against  the  estate  of  Wil- 
ley,  and  to  test  the  question  of  assets  to  discharge  said  debtS|^ 
as  a  suit  against  any  other  citizen  of  Harrison  county  would 
have  been. 

It  is  true,  as  was  held  by  this  court  in  PilkintorCa  Ezr*x,  vs. 
GaunVs  adm'r,,  (.5  Dana  411,)  and  in  Strodd's  heirs  vs.  Bamtti^ 
(3  Dina^  392,)  that  an  executor  or  administrator,  being  regard- 
ed in  equity  as  a  trustee  for  creditors  and  others  interested  in 
the  estate,  and  the  assets  being  trust  funds  for  their  beneHt^ 
the  court  of  equity  may  take  jurisdiction  in  favor  of  a  credi*> 
itor  who  has  not  even  obtained  a  judgment  at  law,  not  only  to 
compel  a  discovery,  but  also  to  render  the  executor  or  admin- 
istrator liable  for  a  breach  of  his  trust  by  waste  or  mal-admin- 
istration  of  the  assets.  In  the  cases,  supra,  the  proceeding/9 
were  against  persons  still  retaining  the  character  of  executor 
or  administrator,  and  not  against  those  who  had  ceased  to  rep- 
resent the  estate,  as  is  the  case  here.  Besides,  this  is  not  a 
fluit  in  equity;  no  discovery  of  assets  was  sought,  and  the  pe- 
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tition  is  not,  either  in  substance  or  form,  sufficient  to  bring  the 
case  within  the  princifiles  of  the  eases  referred  to;  it  was  not 
drawn  with  that  design,  as  is  evident,  not  eniy  from  tiie  peti- 
tion itself  bat  from  the  judgment  which  was  rendered  in  the 
case  and  from  the  petition  in  the  second  case,  in  which  it  is  ex- 
pressly averred  that  the  plaintiffs,  at  the  May  term,  1800,  of 
said  court,  ^'obtained  a  judgment  against  said  Young  and  wife, 
ndmi'islrairiz  and  administrator  of  B.  Willey,  deceased,  to  be 
levied  of  assets  of  decedent  which  came  to  their  hands  to  be 
administered,  &c." 

The  statute  has  provided  for  any  that  might  otherwise  result 
to  creditors  or  others  interested  in  the  estate,  by  requiring 
that  the  court  shall  grant  administration  dc  bonis  non  to  some 
ether  proper  person,  where,  upon  the  marriage  of  the  female 
repreceniattve,  there  is  no  other  personal  representative  to  dis- 
charge the  trust.  As  the  facts,  alleged  in  the  first  petition, 
were  not  sufficient  to  constitute  a  cau»e  of  action  against  ap- 
pellees, the  demurrer  to  the  answer  should  have  been  over- 
ruled, and  should  have  been  sustained  to  the  petition. 

The  judgment  is  therefore  reversed,  with  directions  to  sustain 
the  demurrer  to  the  petition  and  for  further  proceedings  con* 
tfistent  with  this  opinion. 

But  little  remains  to  be  said  upon  the  subject  of  the  judg- 
ment in  the  other  case.  It  is  a  suit  upon  the  administration 
bond  against  the  principal  and  sureties,  suggesting  a  c/rtv/«tovi/. 

However  learned  jud;;es  may  have  heretofore  differed,  as  to 
whether  one  or  two  judgments  were  necessary  against  the  per- 
iional  representative,  before  the  sureties  in  the  administration 
bond  could  be  made  rr'^ponsible  for  a  devtistavU,  it  is  now  au- 
thoritatively settled  that  a  creditor,  before  he  can  maintain  his 
action  against  the  sur<  tif*8  in  the  administration,  must  have 
obtained  a  judgtnent  against  ffie  personal  representative  estab- 
lishing his  debt,  and  fixing  upon  him  assets  sufficient  to  dis- 
chnrge  said  debt,  or  a  part  of  it,  although  a  return  of  nuUabana 
on  an  execution  issued  upon  such  judgment  ''i^  not  an  essential 
prerequisite  to  an  action  upon  the  bond  for  a  devastavit,^*  (Mc- 
talla's  udnCr.  vs.  Patterson,  4^.,  18  B.  Mon,,  page  207.) 
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As  it  does  not  appear  in  this  case  that  any  jadgment  bad 
been  obtained  by  appellees  against  the  personal  representa- 
tive or  the  inte!«tate,  prior  to  the  institution  of  this  suit,  no 
eause  of  action  was  shown  against  appellee. 

Wherefore  the  judgment  is  reversed^  and  the  cause  is  re-* 
manded  with  directions  to  allow  the  appellees  to  amend  the 
petition  if  they  should  offer  t)  do  so  within  a  reattonable  tim^ 
and,  if  they  fail  to  make  such  amendment,  that  the  petition  b# 
dismissed. 


CASE  10— PETITION  ORDINARY— JUNE  11. 

Calvert  vs,  Sasseen. 

APPEAL  FROU   THE  CALDWBLL  CIRCUIT  COURT. 

1.  A  purol  agreeisent  between  debtor  and  credHor  that  a  baggj  of  the  former 
•honld  be  valued  by  two  men  to  he  tbpreaft»r  leleeted  for  that  pappose,  the  oreditev 
to  take  it  at  such  valnation  and  credit  the  amonnt  he  held  on  the  debtor;  if  the  vat* 
nation  ehoald  exceed  the  ainoant  of  the  note  the  creditor  to  pay  the  ezocBs.  Them 
had  been  no  valnation,  no  change  of  possession,  when  an  attachment,  sned  ont  6/ 
another  oreditor  of  the  debtor,  was  levied  upon  the  property.  Hetd,  That  the  agree- 
ment  passed  no  right,  legal  or  cqnitable,  to  the  property,  and  that  the  attachment  Vn 
•nstained. 

2.  For  a  breach  of  the  agreement,  mpra,  by  either  party  to  it,  an  action  for  dam- 
Ages  would  be  the  only  remedy. 

W.  H.  Caia'ert,  for  appellant,  cited,  1  Parsons  on  Contracts^ 
440,441;  /6.,  139;  7  27/j/ia,  60;  Chitty  onXoniracls,  2  Am.  Ei^ 
111,  112. 

CHIEF  JUSTICE  DUVALL  delivered  the  ofikion  or  tbb  court: 

In  this  action  an  attachment  issued  and  was  levied,  among 
other  things,  on  a  buggy,  as  the  property  of  the  defendant, 
Stohe.  Sasseen  filed  his  petition,  claiming  tbe  buggy  as  hia 
own,  under  an  alleged  purchase  from  Stone  prior  to  the  suing 
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but  or  levy  of  the  attachment.  He  states  that  he  held  a  note 
on  Stone  for  $I28»  and  took  the  bugg}*  in  part  payment  of  the 
debt  at  the  price  of  $75. 

The  court  below  sustained  the  claim  of  Sasseen  to  t]ie 
baggy,  and  the  plaintiff  Calvert  has  appealed. 

The  evidence  wholly  fails  to  establish  the  alleged  purchase 
of  the  baggy,  or  to  show  that  even  the  price  alleged  or  any 
other  price  had  been  fixed  by  the  parties.  The  testimony  of 
the  witnesses  introduced  by  Sasseen  is  substantially  this:  It 
was  agreed  by  Sasseen  and  Stone,  a  few  days  before  the  at- 
tachment issued,  that  the  buggy  should  be  valued  by  two  men 
to  be  thereafter  selected  for  that  purpo:>e,  Sasseen  to  take  the 
buggy  at  such  valuation  and  credit  the  amount  on  the  note  he 
held  on  Stone;  if  the  valuation  should  exceed  the  amount  of 
the  note,  Sas^^een  was  to  pny  the  evce^s;  that  the  buggy  was 
to  be  brought  to  town  for  the  purpose  of  being  valued,  liut 
that  had  not  been  done,  nor  had  there  been  any  valuation  ac- 
cording to  the  ai;reement,  nor  any  change  of  the  possession 
of  the  property  up  to  the  time  the  attachment  was  levied. 

Upon  these  facts  it  wou^d  hardly  be  pretended  that  there 
was  a  sale  and  purchase  of  the  buggy,  such  as  passed  the  title 
to  S.i^seen.  Nor  did  the  agreemen^^  as  proved,  invest  hitn  with 
such  an  equity  as  the  chancellor  could  have  inforced,  either  as 
again^^t  Stone  himself  or  his  attaching  creditor.  It  was  neither 
a  mortgage  nor  pledge  of  the  property  to  secure  the  payment 
of  the  debt,  the  agreement  being  in  parol,  and  unaccompanied 
-by  a  delivery  of  the  possession.  It  was  nothing  more  than  a 
mere  agreement  to  sell,  to  be  executed  at  a  future  time,'  and 
apon  terms  to  be  thereafter  fixed  in  the  mode  prescribed.  Ob- 
viously it  was  an  agree^ment  which  a  court  of  equity  would  not 
have  enforced  specifically  even  as  between  the  parties,  and 
which  therefore  passed  no  right,  legal  or  equitable,  to  the 
thing.  For  a  breach  of  the  agreement  by  either  party  an  ac- 
tion for  damages  would  have  been  the  only  remedy 

It  results  that,  as  the  appellee  failed  to  establish  any  right, 
legal  or  equitable,  to  the  property  in  dispute,  his  petition 
phoulJ  have  been  dismissed,  and  the  appellant's  attachment 
sustained. 
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The  judgment  i^  tbererore  reversed,  and  the  cause  remanded 
for  a  judgment  and  further  proceedings  a^  indicated. 


CASE  11— PETITION   EQUITY— JUNE  12. 

Havens,  &c.  vs.  Foudrj,  &c. 

APPI&L  riKOM  THE  rLKMIIfO  CIBCOIT  COUftT. 

1.  A  saretj,  wbo  pays  »  debt,  is  entitled  to  itand  in  the  place  of  the  creditor  a«  to 
all  liens  and  equities  to  wbioli  be  bas  a  right  to  look  as  a  security  for  the  payment  of 
his  debt.    This  general  equitable  principle  is  well  settled. 

3.  la  sueb  eaae  it  mast  be  sbowa  that,  at  the  time  the  surety  paid  the  debt,  tha 
eraditor  had  a  valid  ani  subsisting  lian  or  equity  such  as  a  oourt  of  equity  would 
hare  inforced  at  his  instance  for  the  satisfaction  of  his  debt. 

5.  A  creditor  is  allowed  to  be  substituted  to  any  securities  priTided  by  the  prinol- 
pAl  debtor  for  the  iadeaaity  of  his'suretiee.  Bat,  aa  the  equity  ia  derived  througk 
the  sureties,  and  as  a  oons«^quence  of  their  liability  for  the  debt,  whatever  act  or 
omission  of  the  creditor  may  operate  to  discharge  or  releave  them  from  liability  has 
the  effect  to  destroy  his  equity.    (10  Leigh ,  20ft;  12  /ft.,  387.) 

4.  Where  a  judgment  against  the  piincipal  debtor  and  his  sureties  is  reploTied  fay 
him  with  other  sureties — the  defendants  in  the  judgments,  who  are  only  sureties  for 
the  debt,  refusing  to  join  in  the  bond — the  latter  are  released  from  liability.  The  ea- 
eeation  of  the  replevin  bond  in  such  caaes  merges  the  judgment,  and  releases  the 
original  sureties.    (2  B,  Mom.,  303;  1  Met ,  262.) 

6.  Where,  in  such  case,  the  odginal  sureties,  thus  released  from  liability,  were  in- 
demnified by  mortgage  against  ]o»«,  the  sureties  in  the  replevin  bond  wbo  pay  the 
debt,  have  no  equity,  as  against  other  lien  holders,  under  such  mortgage. 

Andrews  Sc  Cox,  for  appellants^cited  1  Lead.  Cases  in  Eqftiity^ 
U^  pages,  105, 124. 

W<  If.  Cord,  for  appellees,  cited  4  B.  Mm,,  134;  7  /&.,  303; 
6  lb.,  395;  11  /A.,  335;  9  lb.,  578;  lb.,  399;  lb.,  292;  1  Stoic's 
Eg,,  478;  2  Johnson's  Chy.  Rep.,  660;  4  lb.,  123;  12  B.  Mon.,4b, 
137;  8  B.  Mm.,  295;  3  Story's  Rep  ,  400;  8  Vesey,  388-9;  1  lb., 
339;  2  lb.,  509-70;  3  Bligh,  591;  7  Johnson,  505;  4  B.  Man.,  143; 
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12  B.Mon.,  145;  2  While  ^  Tudor' s  Lead.  Cases,  part  1,  214;  2 
Simon's  Rep.,  155;  2  Hare,  646;  2  SwansUmy  185;  12  Wheaian, 
594;  5  jDana,  241;  2  £/7rA.  iV.  F.  Ch%  Rep.;  338;  5  2>^A,  414; 
4  Watts,  33;  10  Ssrg.  ^  Riwle,  13 1,  2  Rau>!e,  132;  1  0arr.,  512. 

CHIEF  JUSTICB  DUVALL  dbliyirbd  thb  oriNiox  of  thb  court: 

In  October,  1859,  Foudry  executed  to  Havens  and  others  two 
deedd  of  conve3'ance  which,  with  the  defeasance  executed  on 
the  same  day  by  the  grantees,  was  intended  to  operate  as  a 
mortgage  to  secure  and  indemnify  the  grantees,  who  were 
sureties  of  Foudry  in  various  specified  debts,  against  loss  or 
dannage  on  account  of  their  suretyship.  Among  those  debts 
was  a  note  to  Kendall  for  $1,100,  on  which  Davis  and  North- 
cott  were  bound  as  sureties  of  Foudry.  Kendall  having  ob- 
tained judgment  on  this  note,  execution  issued  against  all  the 
obligors,  and  in  May,  1800,  it  was  replevied  by  Foudry  as  prin- 
cipal, with  McGregor  and  others  as  sureties — Davis  and  North- 
cott,  the  sureties  in  the  original  debt  and  defendants  in  the  ex- 
ecution, refusing  to  join  in  the  execution  of  the  replevin  bond. 

The  sureties  in  the  replevin  bond  having  been  compelled  to 
pay  the  debt,  brought  this  suit  in  equity,  claiming  a  personal 
judgment  against  Foudry,  Davis  and'Northcott,  and  also  that 
they  were  entitled,  by  substitution,  to  the  indemnity  provided 
by  the  mortgage  from  Foudry  to  his  sureties.  They  further- 
more allege  that  they  executed  the  replevin  bond  at  the  in- 
stance of  Davis  and  Northcott,  who  were  to  indemnify  them 
by  a  transfer  of  their  interest  under  the  mortgage,  and  that 
their  failure  to  join  in  the  replevin  bond  was  the  result  of  a 
mistake  on  the  part  of  the  sheriff  These  allegations  were 
denied,  however,  and  were  wholly  unproved. 

The  relief  sought  by  the  plaintiffs  was  resisted  by  Havens 
and  the  other  mortgagees,  who  claim  that  they  are  entitled  to 
the  benefic  of  all  the  mortgaged  property  for  the  payment  of 
the  debts  on  which  they  were  bound  as  sureties  and  which 
debts  had  been  paid  by  them,  and  that  the  debt  to  Kendall 
having  been  satieified  in  the  manner  stated,  neither  Davis  nor 
Northcott,  nor  the  replevin  sureties  who  paid  it.  had  any  in- 
terest whatever  in  tho  mortgaged  property. 
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The  court  below,  on  final  hearing,  rendered  a  judgment  de- 
ciding in  effect  that  the  plaintiffs,  McGregor  and  others,  were 
entitled,  by  dubstitution,  to  all  the  righta  and  equities  oFDnvia 
and  Northcott  under  the  mortgage,  and  to  share  equally  with 
the  other  mortgagees  in  the  di<»tribution  of  the  fund  arising 
from  the  sale  of  the  property.  From  that  Judgment  Havens 
and  others  have  appealed. 

On  the  part  of  the  appellees  it  is  contended  that  the  pro* 
priety  of  this  judgment  is  maintainable  upon  the  well  settled 
equitable  principle,  that  a  surety  who  pays  a  debt  i^  entitled 
to  stand  in  the  place  of  the  creditor,  as  to  all  liens  and  equi- 
ties to  which  he  has  a  right  to  look  as  a  security  for  the  pay- 
ment of  his  debt.  The  soundness  oi  this  general  principle 
cannot  be  questioned.  But  to  bring  the  present  case  within 
it,  it  must,  of  course,  he  shown  that  at  the  time  the  appellees 
paid  the  debt  to  Kendall  he  had  a  valid  and  subsisting  lien 
upon  the  property  in  contest,  such  a  lien  as  a  court  of  equicy 
would  have  enforced  at  his  instance  for  the  satisfaction  of  his 
debt. 

What,  then,  were  the  rights  and  equities  of  Kendall  with  re- 
spect to  the  mortgaged  property,  either  at  the  time  the  appel- 
lees became  bound  for  his  debt,  or  at  the  time  they  paid  it? 

As  has  been  stated,  the  object  of  the  conveyance  from  Fou- 
dry  to  his  sureties  was  to  indemnify  them  against  any  loss 
which  either  of  them  might  sustain  in  consequence  of  their  sev- 
eral suretyships;  and  such  was  the  legal  effect  of  the  deeds. 
If,  then,  Kendall  acquired  any  interest  under  the  deed:^,  it  was 
not  on  the  ground  of  any  contract  between  the  grantor  and 
him,  nor  of  any  direction,  or  intention,  express  or  implied,  on 
the  part  of  the  grantor,  in  his  favor.  His  right,  whatever  it 
wa«i,  rested  solely  on  the  principle  of  subrogation,  according 
to  which  a  creditor  is  allowed  to  be  substituted  to  any  securi- 
ties provided  by  the  principal  debtor  for  the  indemnity  of  his 
sureties.  And  this  ariiites,  as  has  been  well  said,  not  from  any 
notion  of  mutual  contract  between  the  parties,  that  in  provid- 
ing for  the  surety  the  creditor  shall  be  equally  provided  for, 
but  from  a  principle  of  natural  equity  independent  of  con- 
tract, namely,  that  to  prevent  the  surety  from  being  first  har- 
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raised  for  the  debt,  and  then  turning  him  round  to  seek  redress 
from  the  collateral  security  given  by  the  principal,  a  court  of 
equity  will  authorize  and  even  encourage  the  creditor  to  claim, 
IkrotLgh  ilie  medium  of  the  surety^  all  the  rights  he  has  thus  ac- 
quired, to  be  exercised  for  his  benefit  and  in  discharge  of  his 
obligations.     (10  Leighy  221.) 

It  is  clear,  therefore,  that  as  long  as  Davis  and  North<*ott  re- 
maine<l  bound,  as  sureties  in  the  debt  to  Kendall,  he  had  an 
equitable  lien  upon  the  security  provided  by  the  mortgage  for 
their  indemnity,  a  lien  which  he  might  have  enforced  by  ap- 
propriate action,  the  necesj»ary  effect  of  which  would  have 
been  to  benefit  the  suretie.s  by  exonerating  them  from  pet*sonai 
liability  to  the  extent,  at  least,  to  which  the  debt  might  have 
been  satiisfied  out  of  the  mortgage  security. 

Ir  is  equally  clear  that  as  Kendall  derived  his  equity  through 
the  sureties,  and  as  a  consequence  of  their  liability  for  the 
debt,  whatever  act  or  omission  of  his  may  have, operated  to 
discharge  or  release  them  from  liability,  bad  the  effect  neces- 
sarily to  destroy  his  equity.  For  the  right  of  the  sureties  to 
participate  with  their  co- mortgagees  in  the  mortgage  fund  ceas- 
ed immediately  upon  their  release,  and  there  was  conse- 
quently no  equity  left  for  the  creditor  to  assert  by  substitution. 

Were  the  sureties,  Davis  and  Northcott,  released  from  lia- 
bility by  the  execution  of  the  replevin  bond  in  which  they  re- 
fused to  Join?  This  is  no  longer  an  open  question.  In  the 
cases  of  Kounx  vs.  Bank  of  Kentnckif,  (2  B.  Man  ,  303,)  and 
Hoskins  vs.  Parsons^  (1  Met.  Ky.  Rf*p,  252.)  it  is  expressly  decid- 
ed that  the  execution  of  the  replevin  bond  in  such  cases  merges 
the  judgment  and  releases  the  original  sureties  in  the  debt. 

The  very  act,  then,  which  renijered  the  appellees  liable  as 
sureties  on  the  replevin  bond  discharged  the  original  sureties 
as  effectually,  for  all  purposes,  as  if  the  creditor  had  given 
thetn  a  direct  and  formal  release,  he  having  failed  to  take 
steps  for  quashing  the- bond,  as  he  might  have  done,  within  a 
reasonable  time  after  its  execution. 

It  results,  from  what  has  been  said,  that  at  the  time  the  ap- 
pellees paid  off  the  replevin  bond  the  creditor  whose  debt  they 


Digitized  by  VjOOQIC 


SUMMER  TERM,  1863.  ,261 

Havens,  Ac.  ts.  Foadry,  &e. 

paid  had  no  equitable  right  to  the  fand  in  contest,  by  sobRtitu- 
tion  or  otherwise,  and  they  of  course  could  acquire  none.  Had 
Davis  and  Northoott  been  the  only  beneflciaries  under  the 
mortgage,  they  would  have  bad  no  interest  in  opposing  the  ap- 
pellees* claim,  and  it  may  be  that  the  principal  debtor  Foudry, 
eoald  not  in  that  case  have  objected  to  the  application  of  his 
property  in  this  proceeding  to  the  payment  of  his  debt.  How* 
ever  that  may  be,  it  is  quite  certain  that  the  other  sureties,  for 
whose  indemnity  the  deeds  were  made,  have  the  right  to  claim 
complete  indemnity  out  of  the  fund,  and  for  that  purpose  to 
resist  the  burden  sought  to  be  imposed  on  it  by  the  claim  set  up 
by  the  appellees. 

We  are  not  aware  that  any  case  involving  the  precise  ques- 
tions we  have  been  considering  has  been  decided  by  this 
court.  The  principles  that  have  been'  stated,  however,  have 
been  recognized  and  acted  on  Hy  very  high  judicial   authority. 

In  the  case  of  Hopetveil  vs.  the  Cumberland  Bank  of  Ahghanyj 
(10  Lngh,  206)  decided  by  the  Court  of  Appeals  of  Virginia, 
several  persons  were  bound  as  sureties  for  one  Machir  in  bond, 
and  others  were  indorsers  of  notes  for  his  accommodation  at 
diflerent  banks,  which  notes  had  matured  and  been  protested 
for  non-payment.  Machir,  by  deed  of  trust,  conveyed  certain 
property  to  be  sold  and  applied  to  the  indemnity  of  each  and 
all  his  indorsers  in  ca.se  they  should  sustain  loss  by  reason  of 
their  suretyships  and  indorsements;  the  indorsers  of  a  note 
held  by  one  of  the  banks  were  discharged  from  liability  by 
the  laches  of  the  bank  in  failing  to  give  notice  of  protest,  so 
that  the  indorsers  of  this  note  were  never  damnilSed,  while 
other  sureties  and  indorses  were;  it  was  held  that  the  bank 
could  only  claim  to  be  subrogated  to  the  rights  of  the  indorsers 
of  the  note  which  it  held,  and  these  having  sustained  no  dam- 
age, and  so  having  no  claim  to  participate  in  the  trust  fund 
themselves,  therefore  the  bank  had  no  claim  to  participate  in  it. 

In  the  subsequent  case  of  Tfie  Bank  of  Vu'ginia  vs.  May,  re- 
ported in  12  Leigh,  387,  a  deed  of  trust  was  executed  to  indem- 
nify H^rst  indorser  at  bank,  from  loss;  the  note  was  not  paid,  but 
the  first  indorser  was  discharged  from  liability  by  the  failure  of 
the  bank  to  give  him  due  notice  of  dishonor:     The  court  held. 
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on.the  authority  of  the  former  case,  that  neither  the  bank  nor 
any  auhseqnent  indor^^er  had  any  claim  to  rank  a^  creditor  on 
the  trust  fund  under  the  4eed,  by  subrogation  to  the  first  in- 
dorser,  who  was  thereby  indemnified,  but  who,  having  beea 
releaa^ed  from  liability,  bad  never  sustained  any  loss. 

It  follows  that  the  court  below  erred  in  appropriating  any 
portion  of  the  fund  created  by  the  mortgage,  to  the  satisfaction 
of  the  appellees'  demand  against  their  principal  in  the  replevin 
bond.  And  the  judgment  is  therefore  reversed  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 


CASB  12~M0TI0N— JUNB  1«. 

Foster,  &c.  vs.  Wade. 

APPEAL  FIOM  THE  SIMPSON  ClftCCIT  COURT. 

1.  Ib  a  proeooding  bj  noiioa  against  a  Bheriff  and  hii  luretios  for  the  reeovery  of 
Monej  oolleoted  by  him  on  exeoation,  If  th?  motion  is  not  made  in  conrt,  nor  enter- 
ed on  the  motion  doeket,  on  the  day  spooified  in  the  notice,  the  motion  shall  bo  eon- 
•idered  as  abandoned.  {^Ci^\l  Codn^  tee.  482.)  And  a  judgment  subsequently  ren- 
dered U  a  nullity. 

2.  Notioe  of  a  motion  against  a  sheriff  was  given  for  the  fonr  &  day  of  the  next 
term.  On  the  third  day  uf  the  term  this  order  was  made:  ** Notice  filed  nnd  ordered 
le  lU  over,**  No  further  steps  were  taken  at  that  term.  At  a  subsequent  term  the 
plaintiff ''r«a«ie«<  his  motion  for  jn.lgmont  whieh  is  ordered  to  lie  ororj"  and,  at  the 
•amo  term,  judgment  was  rendered  by  default.  Hell,  That  there  was  no  motion 
pending,  and  that  the  judgment  was  roid. 

Chas.  Green,  for  appellant,  cited  Ci\)il  Code,  sees.  482,  601, 
391,  3S4,  483,578,  570,  580,  04. 

J.  C.  WiLKiNS  &  C.  W.  MiLLiKEN,  for  appellee,  cited  Civii 
Code,  sees.  376,  377,  378, 380,  381. 
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OHIBF  JUSTICE  DUVALL  dblitbkbd  thi  optaioir  op  the  coubt: 

This  was  a  proceeding  in  the  Simpson  circuit  court,  by  mo- 
tion, against  Foster,  the  sheriff  of  Allen  county,  and  his  sure- 
ties, to  recover  the  money  alleged  to  have  been  collected  by 
the  pherilf  on  an  execution  which  had  issued  from  the  oiBce 
of  the  clerk  of  the  Simpson  circuit  court. 

The  notice  was  executed  on  the  defendants  on  the  11th  of 
March,  18G1,  warning  them  that  the  motion  would  be  made  on 
the  foujih  day  of  the  next  June  term  of  the  court. 

It  appears  from  the  record,  that  on  the  third  day  of  the  term 
specified,  this  order  was  made:  '^Notice  filed  and  ordered  to 
lie  over."  No  further  steps  were  taken  in  the  case  at  that 
term,  nor  until  the  June  term,  1862,  when,  on  the  fourth  day 
thereof,  "the  plaintiff  appeared  by  his  attorney  and  renewed 
his  motion  for  judgment  which  is  ordered  to  lie  over;"  and 
on  the  last  day  of  the  same  term,  judgment,  by  defalt,  was 
rendered  against  the  defendants  for  the  amount  claimed,  with 
damages  thereon  and  costs.  From  that  judgment  the  defen- 
dants have  appealed. 

1.  The  first  and  most  important  question  to  be  decided  is 
whether,  at  the  time  the  judgment  complained  of  was  render- 
ed, there  was  any  motion  then  pending  in  court.  If  not,  the 
judgment  was  not  only  erroneous  but  was  void. 

In  the  solution  of  this  question  all  difficulty  is  removed  by 
the  provisions  of  the  Civil  Code  regulating  "summary  pro- 
ceedings."    (Sections  470  to  484,  indusivc.) 

Alter  hpecilying  the  cases  in  which  such  proceedings  may  be 
adopted,  prescribing  the  manner  in  which  the  notice  shall 
be  served,  and  its  requisites,  which  are  that  it  shall  state  the 
nature  and  grounds  of  the  motion  and  the  day  on  which  it  will 
be  made,  it  is  declared  that  "unless  the  motion  is  made  or  en- 
tered on  the  motion  docket  on  the  day  specified  in  the  notice, 
it  shall  he  considered  as  abandoned." 

Now  it  is  certain  that  no  motion  was  made  on  the  fourth 
day  of  the  June  term,  1801,  that  being  the  day  specified  in  the 
notice.  It  is  true  that  a  mere  application  for  an  order  is  a 
motion,  according  to  section  GDI  ol  the  Code^  but  here  there  was 
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no  such  application  on  the  day  mentioned.  And  by  the  bill  of 
exceptions  it  is  shown  that  the  motion  was  never  at  any  time 
entered  on  the  motion  docket. 

inasmuch,  then,  as  neither  of  the  alternative  requirements 
of  the  law  was  complied  with — as  the  motion  was  not  made 
in  court,  nor  entered  on  the  motion  docket  on  the  day  specified, 
the  inevitable  consequence  declared  by  the  statute  is  that  the 
motion  should  hare  been  considered  as  abandoned.  The  entry 
already  noticed  as  having  been  made  on  the  third  day  of  the 
term  imparted  no  validity  to  the  subsequent  proceedings.  To 
say  that  such  an  entry  of  record  was  equivalent  to  a  motion 
made  on  a  succeeding  day,  or  to  an  entry  on  the  motion  docket 
on  that  day,  would  be  agro&B  and  palpable  disregard  of  a  plain 
statute. 

Wnether  the  entry  of  the  motion  and  notice  on  the  record 
on  the  day  specified  would  not  have  been  in  effect  a  compliance 
with  the  statute,  is  a  point  not  before  us,  and  therefore  not  de- 
cided. 

As  the  judgment  was  a  nullity  for  the  reason  that  there  was 
no  case  pending  in  court  at  the  time  it  was  rendered  the  court 
below  erred  in  overruling  the  application  subsequently  made 
by  the  appellants,  to  set  aside  the  judgment. 

Wherefore  said  judgment  and  the  order  last  mentioned  are 
reversed,  and  the  cause  remanded  for  farther  proceedings  io 
conformity  with  this  opinion. 
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Cobb  vs.  biewari,  Ac. 
CASK  13— PETITION  ORDINARY— JUNE  16. 

Cobb  vs.  Stewart,  &c. 

APPEAL    FBOM    TBB    UNION    CIRCUIT    OOUBT. 

1.  Where  lands  are  devised  by  a  testator,  and  after  his  death  a  patent  isrucs  to 
him  theretor,  the  legal  title  apon  the  issuing  of  the  patent  vests  in  his  beirii,  who 
hold  the  title  thus  acquired  in  trust  for  the  benefit  of  the  devisees  under   the  will. 

2.  In  such  case,  in  a  suit  by  ihe  devi  ees  to  recover  the  land,  the  heirs  are  neces- 
sary parties;  and  the  action  lanst  be  in  equity. 

3.  Where  the  cause  of  action,  prosecuted  by  ordinary  proceedings,  is  eiolueivcly  of 
equitable  Jurisdiction,  it  is  the  duty  of  the  plaintiflf  to  amend  his  pleadings  and  uiot« 
the  court  to  trnnsfer  the  action  to  the  proper  ducket.     (  Civil  Code,  §te.  7.) 

4.  To  avail  himself  of  the  error  of  the  circuit  couit  in  overruling  his  motion  to  re- 
quire the  plaintiff  to  verify  the  petiiion,  by  affida>it,  the  defendant  should,  at  the 
time,  except  to  the  Uecision  of  the  court. 

This  aetion  was  brought  by  appellees  to  recover  200  acres 
of  land  in  po;«se«8ion  of  the  appellant.  Judgment  having  been 
rendered  for  the  plaintifi'the  defendant  prosecutes  this  appeal. 

Harlan  &  Harlan,  for  appellant,  cited  1)  Dana,  323;  3  B. 
Mon.,  1 17;  5  B.  Mon,,  151-60;  2  J.  J.  Mar.,  408;  4  Dana,  3G;  1ft 
jB.  Man..  124-5;  4  Bibb,  330;  7  B.  Mm,,  81;  1  lb,,  368;  2  Mar,, 
418;  2  Liu  ,  362;  4  Dana,  322,  501;  6  B,  Mm.,  438;  9  /A., 246;  4 
Man.,  51;  2  Slat.  Law,  933;  7  Dana,  141-2;  M,  ^-  B.  Dig,,  779; 
Rev,  iitat.,  chap.  46;  4  Bibb,  386;  1   Mar,,  200. 

LwDSBY  &  Huston,  for  appellees,  cited  Hardin,  464;  Dallam 
tw.  Hanlcy,  2  Mar,,  Shields  vs,  Dodd,b  Lilt.',  Gaines  vs.  Bu/ord,! 
J.  J,  Mar,;  I  B,  Man,,  368;  Clarke  ^  Janes,  16B.  Man.;  SuUon 

vs.  Menson,  6  lb.;  4  Mon.,  517-18;  7  Dana,  140. 

* 

JUDGB  PETERS  dilivkbbd  thb  opinioh  or  tab  covbt: 

This  is  an  action,  by  ordinary  proceedings,  to  recover  the 
possession  oF  a  tract  of  land,  the  legal  title  to  which  the  ap- 
pellees, the  Stewarts,  allege  they  hold  by  devise  from  William 
Robertson. 

The  will  of  said  Robertson  was  probated  in  the  county  of 
Augusta,  Virginia,  in  January,  1832;  and  the  land  in  contro- 
versy was  granted  to  him,  upon  a  commissioner's  certificate 
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dated  in  1798,  by   patent  bearing  date  the   24th  of  January^ 
1857,  more  than  30  years  after  his  death. 

By  an  act  of  the  Legislature  it  is  declared,  that  when  a 
patent  has  issued  or  shall  issue,  or  a  deed  shall  be  made,  to  a 
person  who  is  dead  at  the  issuing  of  the  patent,  or  the  making 
of  the  deed,  the  heirs  of  such  patentee  shall  take,  hold,  and 
enjoy  the  title  to  the  estate  so  patented  or  conveyed,  as  if  such 
patent  had  issued,  or  deed  had  been  made,  to  such  heirs  by 
name.     (2  vd.  Rev,  Siat.y  prtge  1.) 

Although  the  appellees,  the  Stewarts,  by  the  will  of  William 
Robertson,  were  invested  with  such  interest  in  or  title  to  the 
lands  as  he  had  at  his  death,  still,  as  he  never  had  the  legal 
title,  but,  upon  the  isr^uing:  of  the  patent  it  vested  in  his  heira 
by  virtue  of  the  statute,  .vtz/^ra;  and.  as  it  is  not  alleged  that 
said  Stewarts  are  the  heirs  of  the  patentee,  the  case,  as  pre- 
sented, is  not  such  as  the  common  law  judge  has  jurisdic* 
tion  of. 

Under  the  will  of  the  testator,  we  are  of  opinion  that  his 
heirs  hold  the  title  which  they  acquired  by  the  patent,  in  trust 
for  the  benefit  of  his  devisees.  The  heirs,  however,  were 
necessary  parties. 

The  case,  as  presented,  being  one  of  exclusively  equitable 
jurisdiction,  it  was  the  duty  of  appellees  to  have  amended 
their  pleadings,  and  moved  the  court  to  transfer  the  action  to 
the  proper  docket.     (Sec,  7,  Civil  Code.) 

It  may  be  proper  to  remark  that,  in  order  to  avail  himself  of 
the  error  of  the  court  in  overruling  his  motion  to  require  ap- 
pellees to  verify  their  petition  upon  oath,  appellant  should  at 
the  time  have  excepted  to  the  opinion,  which  was  not  done. 

Other  errors  complained  of  we  do  not  deem  it  necessary  now 
to  notice,  as  the  pleadings  and  proof  may  be  materially 
changed  upon  a  subsequent  triaJ. 

But,  for  the  reasons  herein  stated,  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  not  incoa* 
aistent  with  this  opinion. 
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CASB  14— MOTION-^UNB  19. 

Thompson,  &c.  vs.  Healy. 

APPBAL  FBOH  HABIOV  OOVNTT  COUBT. 

1.  Notice  of  a  motion  againit  a  sheriff  and  his  snreties,  forfailiog  to  pay  a  oountj 
ereditor  a  claim  due  him,  must — where  the  claim  is  ordered  to  be  paid  by  the  eovit 
after  the  county- levy  for  the  year  has  been  imposed, — aver  that  there  was  in  the 
hands  of  the  sheriff  a  suiBoient  sum  to  pay  the  claim,  after  dedncting  the  prefionsly 
allowed  claims.  Bat  it  is  not  necessary,  when  the  claim  is  ordered  to  be  paid  at  the 
time  the  county  levy  for  the  year  is  imposed,  to  aver  that  the  sheriff  had  collected  a 
sufficient  sum  to  pay  it  and  all  other  clainJs  allowed  at  the  same  time. 

2.  The  imposition  of  the  county  levy,  and  the  deliTcry  to  the  sheriff  of  the  lists  ef 
the  persons  chargeable  therewith  and  of  the  debtors  and  creditors  of  the  county,  ae 
required  by  law,  render  him  prima  facie  liable,  on  the  1st  of  October,  to  those  whoee 
claims  were  ordered  to  be  paid  at  the  time  the  levy  was  imposed, 

3.  On  the  trial  of  a  motion  against  the  sheriff  and  his  sureties  for  failing  to  pay  a 
county  creditor  a  claim  due  him,  the  record,  containing  the  list  of  claims,  nay  be 
read  in  eridenee,  and  it  may  be  proved  by  the  clerk  that  he  deliyered  a  copy  thereof 
to  the  sheriff,  without  producing  the  list  delivered  to  him. 

4.  In  such  proceeding,  the  plaintiff  must  aver  in  his  notice  and  prove  every  fact 
necessary  to  show  that  the  sheriff  is  liable.    (18  B.  Mon,,  621;  3  Met.,  347.)    It  must 
be  averred  that  the  clerk  had  delivered  to  the  sheriff  a  list  of  the  persons  chargeable 
with  the  payment  of  county  levy,  and  the  sum  to  be  paid  by  each,  and  a'  list  of  the  r 
sums  due,  and  from  whom  due,  to  the  county. 

6.  In  such  case,  also,  a  demand  upon  the  sheriff  is  necessary — a  demand  upon  th«y 
deputy  is  not  sufficient.     But — 

9.  If  no  demand  can  be  made  upon  the  sheriff,  the  creditor  oan  recover  from.hlN 
sureties  the  debt,  without  damages,  in  an  ordinary  action,  upon  showing  that  the- 
sheriff  collected  or  might,  with  due  dilligence,  have  collected  a  sufficient  sum  !»■  f^y. 
the  county  creditors.    Argn, 

Baknett  &  Noble,  for  appellants,  cited  Rev.  Stat.,  ekap.  26^ 
tecs.  5,  6;  1  CrreenUeff^s  Evidence^  chap.  9,  sees.  86-7-8;  3  Met.^, 
848. 

Rocji9TRBE&  FoGLE»  for  appellees,  cited  Rev.  SUU.^  chap,  26,, 
art.  2,  sec.  6;  18  B.  Mon.,  621;  Civil  Code.secs.  15^  16. 

JUDGE  BULLITT  dblivbbbd  thb  opihion  op  thb  coubt: 

Thifl  was  a  proceeding,  by  motion,  in  the  Marion  county 
court,  against  the  sheriff  and  his  suretiesi.  for  failing  to  pay 
certain  claims  which,  il  is  alleged,  had  beea  allowed. to, Healy, 
by  said  court. 

17 
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1.  It  is  contended  that  the  notice  of  the  motion  is  defective, 
because  it  fails  to  aver  that  thefe  was  in  the  hands  of  the  sheriff 
a  bufficient  sum  to  pay  Healy,  after  deducting  the  previously 
allowed  claims. 

Such  an  averment  is  necessary  in  a  proceeding  by  a  creditor 
whose  "claim  is  ordered  to  be  paid  by  the  court,  after  the 
county  levy  for  the  year  has  been  imposed."  {Rev.  Stat.^chap. 
26,  art.  8,  sec.  8;  18  B.  Mon.y  620.)  But  such  an  averment  is 
not  necessary  in  a  proceeding  by  a  creditor,  >yhose  claim  is  or- 
dered to  be  paid  at  the  time  the  county  levy  for  the  year  is  im- 
posed. It  is  the  duty  of  the  court,  annually,  to  impose  a  suffi* 
cient  levy  to  pay  all  the  existing  liabilities  of  the  county; 
(chap.  26,  art.  2,  eec.  2,)  and  of  the  clerk  to  deliver  to  the  sheriff 
a  list  of  the  persons  chargeable  with  the  payment  of  the  levy 
and  of  the  debtors  to  the  county,  and  also  a  list  of  the  credi- 
tors of  the  county;  and  of  the  sheriff  immediately  to  proceed 
to  collect  the  levy  and  the  debts  due  to  the  county,  and  pay 
the  same  to  the  county  creditors;  {Id. ^  sec.  5.)  and  *4f  the  sheriff 
or  collector  of  county  levy  shall  fail  to  payor  satisfy  the  county 
eredttors,  whose  names  are  furnished  him  by  the  clerk,  the 
claims  due  them  respectively  on  or  before  the  first  day  of  Oc- 
tober in  each  year,  if  demanded  of  him,  he  and  his  sureties, 
their  heirs^  devisees  and  personal  representatives,  should  be 
jointly  and  severally  liable  to  such  county  creditor  for  his  de- 
mand, with  .ten  per  centum  upon  the  amount  due.'*  {Id.  sec.  6.) 

The  notice  avers  that  Healy's  claim  was  ordered  to  be  paid 
.at  the  time  that  the  levy  was  imposed.  In  our  opinion,  he  was 
>iiot  bound  to  aver  that  the  sheriff  had  collected  a  sufficient 
sum  to  pay  it  and  all  other  claims  allowed  at  the  same  time. 
The  imposition  of  the  levy  and  the  delivery  of  the  lists  to  the 
sheriff,  as  required  by  the  statute,  rendered  him  at  least  prima 
facie  liable  for  the  demands  of  the  creditors,  on  the  1st  of  Oc- 
tober. Whether  or  not  he  could,  in  any  case,  after  demand 
properly  made,  escape  liability,  by  showing  that  he  had  not 
been  able,  with  due  dilligence,  to  collect  a  sufficient  sum  to 
pay  the  creditors,  need  not  now  be  decided. 

2.  It.is  contended  that  there  was  no  legal  evidence  that  the 
.list  of. the  county  creditors  was  delivered  to  the  sheriff  by  the 
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clerk  of  the  county.  The  record  of  the  coart,  containing  the 
list,  was  read  to  the  jury,  and  the  clerk  testified  that  he  had 
delivered  to  the  sheriff  a  copy  of  the  list,  containing  the  claim 
allowed  to  Healy.  But  it  is  contended  that  the  clerk's  state- 
ment was  incompetent  evidence,  as  no  effort  had  been  made 
to  produce  the  list  delivered  to  the  sheriff. 

We  are  of  a  different  opinion.  The  record,  which  was  read 
to  the  jury,  furnished  the  best  evidence  of  the  list.  The  stat* 
nte  does  not  require  any  entry  of  record  concerning  the 
delivery  of  the  copy  to  the  sheriff.  The  delivery  cannot  be 
proved  except  by  oral  testimony.  The  clerk's  statement  was, 
therefore,  competent  evidence  of  the  delivery.  It  must  be  pre- 
sumed that  he  did  his  duty  and  furnished  a  true  copy.  If  he 
did  not,  the  sheriff  can  protect  himself  against  injury  by  pro- 
ducing the  copy  furnished. 

3.  But  the  notice  is  defective  in  failing  to  aver  that  the 
clerk  had  delivered  to  the  sheriff  '*a  list  of  the  persons  charge- 
able with  the  payment  of  the  county  levy,  and  the  sum  to  be 
paid  by  each,  and  a  list  of  the  sums  due  and  from  whom  due 
to  the  county."  The  delivery  of  these  lists  was  necessary  in 
order  to  make  the  sheriff  liable.  The  plaintiff  must  ayer  and 
prove  every  fact  necessary  to  show  that  the  sheriff  is  liable. 
<18  B.  Mon.,  627;  3  Met.,  347.) 

4.  There  was  evidence  conducing  to  prove  a  demand  by 
Healey  upon  one  of  the  sureties,  but  no  evidence  of  a  demand 
upon  the  sheriff. 

The  proceeding  by  motion,  for  the  debt  and  damages,  being 
a  statutory  remedy,  cannot  be  maintained  unless  the  provis- 
ions authorizing  it  have  been  complied  with.  For  this  purpose 
a  demand  upon  the  sheriff  is  necessary. 

It  is  suggested  by  counsel,  that  the  sheriff  has  joined  the 
Confederate  army«  and  that  no  demand  can  be  made  upon  him. 
If  so  Healy  can,  no  doubt,  recover  from  his  sureties  the  debt, 
without  damages,  in  an  ordinary  action,  if  he  can  show  that 
the  sheriff  collected  or  might,  with  due  dilligencfd,  have  col- 
lected a  sufficient  sum  to  pay  the  county  creditors. 

The  judgment  is  reversed,  and  cause  remanded  with  di- 
rections to  dismiss  the  motion  without  prejudice. 


Digitized  by  VjOOQIC 


260  METCALFE'S  REPORTS. 


Pegftrd  rs.  Kollar. 


4iDe260  CA8B  16->DISTRBSS  WARRANT— JUNB  23. 

Ill  IM 

Pegard  vs.  Kellar. 

ArriAL  f BOM  Tn  jfirt buoh  covhtt  oovbt. 

l.A  defendant  in  a  distress  warrant,  who  executes  the  bond  anthorited  by 
TSl  of  (A«  Civil-  Cod^f  thereby  admits  that  ha  is  either  tenant,  assignee  or  nnder- 
(•oant,  and  oannot^  in  a  motion  for  Jodgment  thereon*  rely  upon  a  defense  which 
denies  that  character — as  that  he  was  but  surety  for  the  lessee,  and  that  the  leas« 
was  procured  by  fraud  or  mistake  on  the  part  of  the  lessor.  The  defenses  allowed  in 
inch  motion  are  prescribed  in  teerion  722  o/  (A«  Coile. 

2.  QiMrs.    In  the  case  w^rvk^  wonld  not  the  party  be  entitled  to  relief  in  equity? 

N.  Wolfe,  for  appellant,  cited  Civil  Code,  sees.  120, 121, 122; 
Rtv.  Slat,,  chap,  56,  art.  2,  sec.  9;  2  Black.  Com.,  side  page  41. 

Harrison  &  Bennett,  for  appellee,  cited  2  Revised  Statutes^ 
page  92. 

CHIEF  JU8TI0B  DUYALL  dblitiud  tkb  opihiov  of  thb  ooubt: 

Kellar  sued  out  a  distress  warrant  against  Pegard,  (roriD 
and  Schlieder  for  the  recovery  of  rent  alleged  to  be  due  and 
in  arrear,  amounting  to  $145.89.  The  warrant  having  been 
levted  on  certain  property  of  Pegard,  he  executed  the  bond 
authorized  by  section  721  of  the  Civil  Code,  which  bond,  under 
the  statute  regulating  the  jurisdiction  of  the  Jefferson  county 
court,  was  returned  to  the  clerk's  office  of' that  court.  Kellar, 
after  regular  notice,  moved  for  judgment  on  this  bond,  which 
was  resisted  by  Pegard  on  three  grounds,  the  only  one  of 
which  that  had  he  noticed  was,  that  he  was  never  the  tenant 
or  undertenant  of  Kellar,  or  assignee  of  such  tenant,  and  that 
the  property  levied  on  was  never  on  the  leased  premises;  that 
(yorin  was  the  lessee  and  tenant  of  Kellar,  and  that  he,  Pe- 
gard, signed  the  lease,  believing  that  he  was  signing  it  as 
surety  only  for  Gorin,  and  that  by  mistake  or  fraud  on  the 
part  of  Kellar,  in  drawing  said  lease,  his  name  was  inserted 
therein  as  one  of  the  lessees,  instead  of  surety  for  the  actual 
lessor,  Gorin. 

The  court  below  rendered  a  judgment  in  favor  of  Kellar  for 
the   amount  claimed   in   the   warrant,  notwithstanding    the 
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■  —       s> 

special  verdict  of  the  jury  sastaining  this  ground  of  defense. 
From  that  judgment  .Pegard  has  appealed,  insisting  that  al- 
though he  may  be  held  liable  as  the  surety  of  Gorin  in  an  ac- 
tion on  the  lease,  his  liability  cannot  be  inforced  by  distress 
warrant  under  the  statute. 

Without  d^eciding  that  point,  we  proceed  to  consider,  briefly, 
a  preliminary  question  on  which  the  decision  of  this  case  must 
turn. 

Chapter  ^of  tide  14  of  the  Civil  Code^  regulating  "proceed- 
ings upon  executions  and  distress  warrants,"  provides,  among 
other  things,  the  mode  in  which  a  claim  to  personal  property, 
which  has  been  levied  on  under  an  execution  pr  distress  war- 
rant, may  be  asserted  by  "any  person  oUier  than  the  tenant, 
his  assignee,  or  under-tenant;"  and  it  also  prescribes  the  mode 
in  which  the  tenant,  his  assignee  or  under-tenant  may  protect 
himself  against  an  illegal  distress.  {Sections  721  to  726  inclu- 
sive,) Under  these  sections,  ^'the  tenant^  his  assignee  or  under- 
tenant'^ niay,  where  an  officer  levies,  or  is  about  to  levy  upon 
property,  execute  a  bond  containing  certain  stipulations,  and 
to  be  returnedto  a  justice  of  the  pecLce  or  clerk's  office,  accord- 
ing to  the  amount.  The  party  to  whom  the  bond  is  executed 
may  move  the  court  or  justice  for  a  judgment  thereon  against 
all  or  any  of  the  obligors  or  their  representatives,  having  given 
to  them  five  days'  notice  of  the  motion.  *'The  defendants  may 
make  defense  upon  the  ground  that  the  distress  was  for  rent 
not  due  in  whole  or  in  part,  or  was  otherwise  illegal;  or,  if  the 
property  was  levied  on,  that  it  was  by  statute  exempt  from 
levy."  Other  sections  prescribe  the  mode  of  trial,  form  of  the 
judgment,  &c. 

It  will  be  observed  that  this  summary  remedy  for  contesting 
the  legality  of  the  distress  for  rent  is  confined  exclusively  to 
three  classes  of  persons:  the  tenant,  the  assignee,  and  the 
under-tenant.  For  all  others  who  may  suffer  injury  by  a 
wrongful  or  illegal  levy  of  a  distress  for  rent,  the  law  has  pro- 
vided other  and  ample  means  of  redress. 

The  appellant,  by  way  of  availing  himself  of  this  remedy, 
executed  the  bond  required  by  the  72lst  section,  thereby  admit- 
ting, by  necessary  implication,  that  he  was  either  tenant,  as- 
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signee,  or  undertenant.  For,  unless  he  sustained  one  or  the 
other  of  those  relations  to  the  plaintiff,  he  had  no  shadow  of 
right  to  give  the  bond  or  to  suspend  thereby  the  execution  of 
the  distress  warrant.  Yet,  upon  the  motion  for  judgment  on 
the  bond,  he  proceeds  to  make  defense  upon  the  ground  that 
he  never  was  the  lessee  or  tenant  of  the  plaintiff,  but  execu* 
ted  the  lease  as  the  surety  of  the  lessee  and  tenant,  and  that 
the  lease  was  procured  by  fraud  or  mistake  on  the  part  of  the 
lessor.  It  is  perfectly  clear,  we  think,  that  this  defense  was 
properly  disregarded  by  the  court  below.  It  was  a  denial  of 
the  character  in  virtue  of  which,  alone,  the  statute,  whose  aid 
he  invoked,  allowed  him  the  right  to  suspend  or  resist  the  ex- 
ecution of  the  distress  warrant  in  the  mode  of  proceeding 
adopted.  Whether  upon  the  facts  alleged  and  proved  he 
might  not  have  been  entitled  to  relief  in  equity,  is  a  question 
not  before  us,  and,  therefore,  not  decided. 
The  judgment  is  affirmed. 


CASB  16— PETITION  ORDIKABT-^UNB  24. 

Matson  vs.  Matson. 

APPBAL    PBOM    mm   BOOVB    OIBOVIT    0OVBT. 

1.  The  proTition  of  §eetion  49  of  th*  Civil  Ood;  that  where  the  aetion  eonoerns  the 
leparate  property  of  the  wife,  or  where  the  action  ii  between  herself  and  her  hus- 
bandi  the  may  tue  tU^me,  relates  merely  to  the  form  of  proeednre,  and  oonfers  no  ne# 
right  of  action. 

2.  The  only  eifeot  of  the  provision  ntptxi  is  to  dispense  with  the  neoessity  for  the 
interrention  of  a  next  friendi  where  the  action  concerns  the  separate  property  of  the 
wife  or  where  she  saes  in  equity  to  enforce  some  equitable  right  against  the  hnsband* 

S.  The  wife  cannot  sae  the  hnsband  to  reooTor  posseiaion  of  slaTes  deriaad  to  her 
as  her  separate  property,  free  from  the  control  of  her  husband,  which  he  refases  to 
deliver  to  her;  no  other  groaod  of  relief,  legal  or  equitable,  being  alleged. 

4.  In  such  case  the  hnsband  is  regarded  as  the  trustee  of  the  wife,  holding  the  le- 
gal title  for  her  loU  bbo.    A  oeiart  ef  equity  woald  hold  him  aeoovntable  for  aay 
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TiolaUoii  Af  kU  trait.    Batkia  mare  po8SM«ioB  of  th*  skkTw,  nothing  olso  appoar- 
ing,  ii  not  infflcient  to  ihow  lacb  abase. 

5.  Althongli  thor0  are  oases  in  which  a  ooart  of  equity  will  lend  its  aid  in  the  ad- 
jastment  of  oonflieting  elaims  arising  botwoon  hnsband  and  wife  with  respeet  to  their 
prepartji  jot  is  the  policy  of  the  law  rather  to  restrict  than  to  enlarge  this^  date  of 
eases.    The  neoesaity  mast  be  made  elearly  apparent. 

James  O'Hara,  Jr.,  for  appellant,  cited,  Rev.  Stat.,  chap.  47, 
sec,\l\  12  B.  Jlfon.,329. 

Stevenson  &  Mtees,  for  appellee,  cited  CivU  Code,  sees.  49, 
65,  58;  18;  B.  Mon.,  385  B.,  301;  12  i».,  329;  14  lb.,  247;  8 
Code  N.  T.  Rep.,  265;  17  74.,  514;  31  Barbour,  319;  29  lb.,  516; 
4  Mich.  805;  3  California,  312. 

0BIB9  JUBTIOB  DUVALL  diutubo  thi  opiviov  of  mi  ooubt: 

This  was  an  ordinary  action  brought  by  Susan  D.  Matson 
vs.  W.  D.  Matson,  in  the  Boone  circuit  court,  to  recover  the  pos- 
session of  two  slaves  which,  the  plaintiff  alleges,  were  devised 
by  the  will  of  her  father  to  her  separate  use,  and  which  are  in 
the  possession  of  the  defendant,  who  reflises  to  deliver  them. 
She  also,  by  appropriate  affidavit  claimed  the  immediate  de- 
livery of  the  slaves,  as  provided  by  section  207  of  the  Code. 

The  defendant  answered,  setting  up  two  grounds  of  de- 
fense. First,  that  the  plaintiff  is  a  married  woman,  the 
wife  of  the  defendant,  and  was  such  at  the  institution  of  the 
suit;  and  that  the  legal  title  to  the  slaves  is  in  him,  as  the 
trustee  of  his  wife.  Second,  that  before  the  institution  of  this 
action,  the  plaintiff  had  brought  suit  against  him  in  the  Ken- 
ton circuit  court  for  the  same  slaves,  which  was  then  still 
pending. 

The  plaintiff's  demurrer  to  the  answer  was  sustained,  and 
the  defendant  failing  to  answer  further,  judgment  was  rendered 
against  him  for  the  slaves,  to  reverse  which  he   has   appealed. 

The  rigjit  of  the  appellee  to  maintain  this  action,  and  to  jtbe 
relief  granted  her  by  the  judgment,  is  conferred,  as  her  oounsel 
insist,  by  section  49  af4he  Civil  Code,  which  proviiles  thaf  where 
a  married  wocftan  is  a  party,  her  husband  must  be  joined  with 
her,  except  that  where  the  action  concerns  her  separate  prop- 
erty, she  may  sue  alone,  and  where  the  action  is  between  her- 
self and  her  husband,  she  mag^sue  or  be  sued  alone." 
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•It  18  clear,  however,  that  this  provision  relates  merely  to  the 
form  of  procedure  in  the  cases  mentioned,  and  is  but  a  sub- 
stantial re-enactment  of  the  pre-existing  rules  of  practice,  except 
in  a  single  particular.  Formerly  the  general  rule  was  that 
where  the  wife  was  a  party,  either  plaintiff  or  defendant,  it 
was  necessary  that  the  husband  should   be  joined  with   her. 

But  in  a  suit  by  the  wife  concerning  her  separate  property, 
the  approved  practice  was  for  her  to  sue  as  sole  plaintiff,  by  her 
next  friend,  making  the  husband  a  party  defendant.  {Story's 
Equity  pleadings,  sec.  63.)  So,  in  a  suit  in  equity  by  the  wife  to 
enforce  some  equitable  right  againts  her  husband,  as  she 
could  not  act  under  his  advice  or  protection,  she  was  allowed 
to  seek  the  protection  of  some  other  person,  in  whose  name,  as 
her  next  friend,  the  bill  was  exhibited,     {lb.  61.) 

To  dispense  with  the  necessity  for  the  intervention  of  a  next 
friend  where  the  action  concerns  the  separate  property  of  the 
wife,  or  where  the  action  is  between  herself  and  her  husband, 
was  the  only  object  ot  the  section  referred  to;  and  such  is  its 
only  effect.     It  confers  no  new  right  of  action.    . 

On  what  principle,  then,  is  the  right  of  the  wife  to  recover,  as 
against  her  husband,  the  possession  of  the  slaves  in  contest  in 
this  action  to  be  maintained?  It  is  true  that  by  the  will  of 
her  father  the  slaves  were  devised  to  her,  for  her  separate  use, 
free  from  the  control  of  her  present  or  any  future  husband. 
But,  for  aught  that  appears  in  the  record  to  the  contrary,  the 
parties  were,  at  the  time  this  suit  was  commenced,  and  the 
judgment  rendered,  living  harmoniously  together,  as  husband 
and  wile. 

The  natural  and  legal  presumption  that  they  are  so  living 
together  is  not  repelled  by  the  mere  statement  in  the  petition 
that  she  resided  in  Kenton  county,  and  that  he  had  possession 
of  the  slaves  in  Boone  county.  His  possession  of  the  slaves 
there  may  have  been  for  a  temporary  purpose,  and  certainly 
does  not  of  itself  authorize  the  deduction  that  he  resides  there. 
His  residence  must  be  regarded  as  her  residence,  in  the  absence 
of  any  explicit  averment  to  the  contrary. 

Nor  is  it  alleged,  or  even  intimated,  in  the  petition,  that  the 
possession  of  the  slaves  by  the-defendant  is  in  any  way  injor- 
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ious  or  prejudicial  to  her  rights  as  beneficial  owner.  The  case 
as  presented  by  the  record  is  simply  that  of  a  wife  suing  the 
husband  for  slaves  belonging  to  her,  and  the  possession  of 
which  he  refuses  to  deliver  to  her,  no  other  ground  of  relief, 
legal  or  equitable,  being  suggested. 

Should  either  a  court  of  law  or  equity  grant  relief  in  such  a 
case?  It  seems  to  us  that  the  most  obvious  considerations  of 
public  policy,  to  say  nothing  of  the  reciprocal  rights  and  duties 
pertaining  to  the  relation  subsisting  between  the  parties,  furnish 
a  conclusive  response  to  this  question.  For,  although  there  are 
cases  in  which  a  court  ol  equity  will  lend  its  aid,  in  the  adjust- 
ment of  conflicting  claims  arising  between  husband  and  wife 
with  respect  to  their  property,  yet  it  is  the  policy  of  the  law, 
founded  on  a  just  regard  to  the  repose  and  sanctity  of  dorbes- 
tic  life,  rather  to  restrict  than  enlarge  this  class  of  cases.  The 
necessity  must  be  made  clearly  apparent  before  the  aid  of  the 
chancellor  can  be  successfully  invoked  by  either  party. 

In  the  present  case,  the  husband  must,  upon  well  set- 
tled principles,  be  regarded  as  the  trustee  of  the  wife,  and 
is  clothed  with  the  legal  title  to  the  slaves  for  her  sole  use, 
having  himself  no  beneficial  interest,  according  to  the  terms  of 
the  will  which  created  the  separate  estate.  Such  being  his  at- 
titude, a  court  of  equity  would  tindoubtedly  hold  him  account- 
able for  any  violation  of  his  trust  in  unconscientiously  depriv- 
ing the  cestui  que  trust  of  any  substantial  right  conferred  on  her 
by  the  will  under  which  she  claims.  But  is  the  mere  posses- 
sion of  the  slaves  by  the  husband  and  trustee,  without  any  ex- 
planation of  the  manner  in  which  he  acquired  the  possession  or 
of  his  motives  and  objects  in  retaining  it,  such  an  abuse  of  his 
trust  as  would  authorize  the  interposition  of  the  chancellor? 
We  think  not.  The  legal  presumption  is,  that  bis  possession 
of  the  slaves  was  consistent  with  her  rights  and  interests,  and 
that  they  were  retained  and  used  by  him  for  her  benefit. 

This,  however,  was  not  a. proceeding  in  equity,  but,  as  al- 
ready shown,  an  ordinary  action,  the  plaintiff  claiming  the  im- 
mediate delivery  of  the  property  under  the  provisions  of  the 
Code  regulating  the  proceedings  in  such  cases.  It  is  hardly 
necessary  to  add  that,  if  she  had  a  right  of  action  at  all  against 
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her  husband,  it  could  only  have  been  asserted  in  equity.    And 
as  her  petition  failed  to  set  out  any  equitable  ground  of  relief, 
the  first  and  second  paragraphs  of  the  answer  presented  a  suf- 
«ficient  defense  to  the  action. 

It  has  not  been  deemed  necessary  to  notice  the  several  au- 
thorities relied  on  by  counsel  for  the  appellee.  It  is  sufficient 
to  say  that  none  of  the  casey  cited  are  in  point,  and  that  they 
wholly  fail  to  sustain  the  position  contended  for.  In  Van . 
Sickle  vs.  Van  Sickle^  {Hoioants  Practice  Rep,,)  the  sole  question 
was  upon  the  construction  of  that  provision  of  the  New  York 
Code  which  authorizes  the  submission  of  an  agreed  case  to  the 
court,  it  is  distinctly  stated  in  the  opinion,  that  the  court  were 
not  called  on  to  decide  whether  the  action  was  properly 
brought,  or  could  have  been  maintained  on  the  facts  agreed. 
The  case  in  29  Barbour^  512,  merely  decides  that  husband  and 
wife  cannot,  under  the  Code,  maintain  an  action  in  their  joint 
names  to  recover  for  the  conversion  of  the  separate  property 
of  the  wife,  but  that  she  must  sue  alone. 

The  judgment  is  therefore  reversed,  and  the  cause  remand- 
ed with  directions  to  overrule  the  demurrer  to  the  first  and 
second  paragraphs  of  the  answer,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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White  vs.  Booker. 

ArriAL  FBOM  Tfll  WiJaBT  OlBOVn  «I9VBV. 

1.  The  intention  of  the  parties,  to  be  gathered  from  the  entire  instrument — not  tb« 
meaning  or  effect  of  a  partioalar  word — matt  altrays  determine  the  qaestlon  of  oon- 
straeiion  of  the  oontraot. 

S.  After  reciting  that  B.  had  boaght  of  W.  100  hegs,  of  a  o«rtain  description,  to  be 
delirered  at  the  time,  place  and  price  specifledi  the  agreement  stipulates  that  "B. 
/«Mif»  and  retwmt  him,  W.,  250  hogs,  no  hog  to  weigh  less  than  220  pounds,  and  each 
and  erevy  hog  to  he  wM  foUktA^  and  no  sow  with  pig,  and  to  arerage  SOO  poun^ 
gross."  iftfU,  That  hogs  fed  by  others  than  himself,  of  the  requisite  description, 
might  be  furnished  by  B.  in  fulfillment  of  his  contract. 

In  this  'action,  broagbt  by  Booker  against  White,  to  recover 
damages  for  the  refusal  of  the  latter  to  receive  and  pay  for 
the  250  hogs  mentioned  in  the  contract,  when  tendered,  the 
defense  set  up  was,  in  substance,  that  said  hogs  were  all  to  be 
fed  solely  by  the  plaintiff,  and  none  other,  and  that  the  larger 
portion  of  the  hogs  tendered  by  plaintiff  were  not  of  his  feed- 
ing, but  were  purchased,  already  fatted,  of  other  persons;  and 
that  plaintiff  did  not  tender  him  250  hogs  of  his  own  feed- 
ing, dec. 

A  demurrer  was  sustained  to  the  answer,  verdict  and  judg* 
ment  for  the  plaintiff  for  $1,700  damages,  and  the  defendant 
appeals. 

T.  B.  dc  J.  B.  CocHKAN,  for  appellant,  cited  5  B.  Mon,^  501. 
J.  M.  &  W.  C.  Bullock,  for  appellee,  cited  1  B.  Mon.^  7. 

CHIEF  JUSTICE  DUVALL  dbutbrbd  thb  opinion  of  ten  covrt: 

The  contract  in  the  case  of  Shultx  vs.  JohnsorCs  adifCr.y  (5  J?. 
JMon.,  497,)  was  held  to  be  a  personal  contract,  which  did  not 
survive  to  the  administrator,  on  the  ground  that  such  was  the 
intention  of  the  parties,  clearly  manifested  by  the  terms  of  the 
writing.  It  was  said  that  hemp,  which  was  the  subject  of  that 
contract,  was  an  important  and  valuable  staple,  and  the  court 
had  a  right  "to  presume  that  its  value  greatly   depends  upon 
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the  attention,  experience  and  skill  in  raising  and  preparing  it 
for  the  use  of  the  manufacturer. 

But  here  neither  the  terms  of  the  contract,  nor  its  subject 
matter,  nor  the  situation  of  the  parties,  authorize  any  such 
construction.  After  reciting  that  Booker  had  bought!  of  White 
100  hoga,  of  a  certain  description,  to  be  delivered  at  the  time, 
place  and  price  specified,  the  agreement  stipulates  that 
^^Booker  feeds  and  relurru  him,  White,  250  bogs,  no  hog  to 
weigh  less  than  220  pounds,  and  each  and  every  hog  to  be^  well 
fatted^  and  no  sow  with  pig,  and  to  average  300  pounds  gross." 

Now,  if  Booker  had  ready  for  delivery,  at  the  time  and  place 
specified,  the  250  hogs,  coming  up  in  all  respects  to  the  de- 
scription contained  in  the  writing,  it  would  hardly  be  rational 
to  assume  that,  whether  they  were  fed  by  Booker  or  by  an- 
other, was  or  could  be,  a  matter  of  the  slightest  concern  to  the 
purchaser.  This  court,  at  least,  could  not  presume  that  the 
market  value  of  250  hogs,  averaging  300  pounds,  and  well  fal}- 
ted,  would  greatly  or  at  all  depend  on  "the  attention,  experi- 
ence and  skill"  which  may  have  been  displayed  in  fattening 
them.  We  think  it  clear,  therefore,  that  the  recital  or  stipula- 
tion that  "Booker^^i^,"  was  immaterial,  and  formed  no  part 
of  the  essence  or  substance  of  the  agreement  in  the  estima- 
tion of  the  parties  themselves.  Moreover,  the  literal  construc- 
tion contended  for  would  render  the  performance  of  the  con- 
tract by  Booker  impossible,  because  he  not  only  agreed  to  feed 
but  to  return  to  White  250  hogs.  But  he  had  received  from 
White  only  100  hogs,  and  could,  therefore,  only  have  returned 
that  number,  according  to  the  strict  literal  meaning  of  the 
word.  The  intention  of  the  parties,  to  be  gathered  from  the 
entire  instrument,  not  the  meaning  or  efl^ect  of  a  particular 
word,  must  always  determine  the  question  of  construction. 

The  judgment  is  affirmed. 
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CASH   18— IN   EQUITY— JUNE   25.  I  4B«8fl»| 

Wells  et  al  vs.  Lewis  et  al, 

APPBAL  PEOlf  TBI  OLARKB  OIECVIT  COUBT. 

1.  Where  a  testator  directs  land  to  be  sold  by  his  two  ezeontors,  and  one  of  them 
vacates  his  office,  the  power  to  sell  derolves  on  the  other.  {Rev,  Stat.,  chap,  37,  arU 
I,  tec,  9.)  If  both  remain  in  oiBoe,  the  power  is  joint,  and  both  shonld  ezeonto  tho 
deed.     {AMon.,  682.) 

2.  Where  a  sale  and  conyoyance  of  land,  made  by  one  of  two  ezecators,  is  a  nnl- 
lity,  and,  therefore,  the  notes  executed  by  the  parcliaser  are  withont  consideration ^ 
it  eaanot  be  r«nd^ed  valid,  without  the  eonsent  of  the  pnrohaser,  by  tendering  to 
him  the  deed  of  the  person  to  whom  the  land  and  its  proceeds  were  devised. 

3.  Where  two  execntors  were  authorised  to  sell  land,  a  purchaser  from  one  of  then 
who,  at  the  time  he  executed  the  notes  for  the  purchase  money,  for  the  purpose  of 
enabling  the  executor  to  sell  them,  executed  and  delivered  to  him  a  paper  stating 
that  he  expected  to  pay  the  notes  at  maturity,  and  bad  no  offsets  and  would  have 
none  against  them,  is  estopped,  (when  sued  by  an  assignee  who  purchased  them  upon 
the  faith  of  it,)  from  pleading  that  the  notes  are  without  consideration. 

4.  When  the  law  presumes  prima  /aeU  that  an  act  was  done  with  a  certain  inten- 
tion, a  denial  of  such  intention  is  unavailing;  the  facts  relied  on  to  destroy  the  pro- 
sumption  must  bo  stated.  Thus,  where  a  purchaser  of  land,  at  the  time  he  gave  his 
notes  therefor,  executed  a  paper  stating  that  he  expected  to  pay  the  notes  at  matur- 
ity, and  had  no  offsets,  and  would  have  none  against  them,  a  denial  by  him  that  bo 
executed  them  for  the  pirpose  of  enabling  the  vendor  to  sell  them,  is  insufficient  to 
throw  upon  an  assignee  of  the  vendor,  in  a  suit  upon  the  notes,  the  burthen  of  prov- 
ing such  intention;  but  the  defendant  should  show  for  what  purpose  they  were  exo- 
outed. 

5.  That,  in  the  case,  fwpra,  the  assignox  of  the  notes,  before  he  sold  and  assigned 
them,  showed  said  paper  to  the  assignee  9<nd  delivered  it  to  him,  who  retained  poi- 
session  of  it,  held  sufficient  to  prove  that  he  bought  the  notes  on  the  faith  of  it. 

6.  Where  land  is  devised  to  three  devisees,  and  directed  to  bo  sold  and  the  pro- 
•eeds  divided  between  them,  each  holds  the  legal  title  to  a  third  of  the  land,  snbjool 
to  be  divested  by  a  sale  as  directed  by  the  will.  They  may,  by  agreement,  elect  to 
keep  the  land^or,  either  of  them  may  require  a  sale  of  it,  as  directed  by  the  will, 
and  a  distribution  of  the  proceeds.  Neither  of  them  can  acquire  an  indefeasible  right 
to  a  third  of  the  land,  withont  the  oonaent  of  the  others.  (4  Madd,  Ck*y.  Rgp,,  484; 
2  Bro,  C.  R.,  497;  3  Wheat,  563.)  A  vendee  of  one  of  them  may  exercise  the  same 
rights  as  his  vendor. 

7.  A  writing  purporting  to  have  been  exeouted  by  tho  defendant,  roferrod 
to  in  and  filed  with  plaintifTs  reply  to  his  answer  and  cross  petition,  may  bo 
read  as  genuine  against  him,  unless  he  denies  its  genuineness  by  affidavit  before  tho 
trial  is  begun.    ( Civil  Code,  te.  688.) 

Huston  &  Bush,  for  appellants,  cited  2  JohnsorCs  Ch^y.  Rep.., 
71;  3  /.  /.  Mar.,  244-5;  3  Dessau's  Ck%  Rep.^  417i  Sugden  m 
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Pwjoers,  114  to  121;  1  Story'*  Eq.,secs.  170  to  175;  2  Dana,  82-3; 
Pr.  Dtfc.,  224;  4  Jlfon.,73;  2  /.  /.  Mar,,  223. 

Geo.  Smith  and  Jas.  Flanagan, for  appellees,  cited  2  Johnson^s 
CVy.  Rep.,  21;  2  Dana,lQ\  2  J.  J.'Mar.,  223;  2  Dana,  99;  /Iw. 
Sta^,  cA<q9.  25;  1  ilf^^,  3t»6;  Hardin,  421;  4  iHon.,  73. 

JUDGB  BULLITT  OBLiTBftio  thb  opxiriov  or  thb  ooubt: 

Matthew  Thompsoa,  who  died  in  1839,  devised  a  tract  of 
land,  in  Clarke  coanty,  to  M.  N.  Thomson,  M.  F.  Thompson, 
Haynie  Thomson,  and  W.  I.  Thomson,  all  of  whom  were  in- 
fants; and  directed  his  executors  to  rent  out  the  land  until  the 
youngest  of  the  devisees  should  attain  the  age  of  21  years, 
and  divide  the  rents  between  them;  and  to  sell  the  land  when 
the  youngest  should  attain  the  age  of  21  years,  and  divide  the 
proceeds  between  them,  or  the  survivors  then  living;  and  he 
appointed  James  L.  and  Sanford  Thomson  executors  of  the 
will,  both  of  whom  qualified  in  1839,  in  the  county  of  Clarke. 
James  L.  Thomson  left  Kentucky  and  ceased  to  act  as  execu- 
tor in  1841  or  1842,  and  has  eontinued  to  reside  out  of  the 
State.  The  other  executor,  Sanford  Thomson,  has  continued 
to  the  present  time  to  act  as  executor  in  renting  the  land  and 
in  other  matters.  The  youngest  devisee  became  of  age  in  the 
spring  of  1859.  Before  that  time,  one  of  them,  M.  F.  Thomp- 
son, died,  whereby  the  right  to  the  land  and  proceeds  vested 
in  the  other  three.  On  the  11th  July,  1859,  said  James  L. 
Thompson,  **as  one  of  the  executors"  of  said  Matthew  Thomp- 
•on,  executed  a  deed  to  the  appellants,  purporting  to  'convey 
to  them  an  undivided  third  part  of  said  land,  which  is  describ- 
ed as  the  interest  of  Haynie  Thompson  therein;  and  the  ap- 
pellants executed  their  notes  for  the  purchase  money,  payable 
to  said  James  L.  Thompson,  who  assigned  the  same  to  the  ap» 
pellee,  Lewis.  When  the  notes  fell  due  the  appellants  refused 
to  pay  them,  upon  the  ground  that  they  had  discovered  that 
James  L«  Thompson's  deed  gave  them  no  right  to  the  land. 
Lewis  then  procured  a  deed  from  the  devisee,  Haynie  Thomp- 
son, conveying  to  the  appellants  a  third  of  said  land,  but  they 
refused  to  accept  the  deed  or  pay  the  notes.  Lewis  then 
brought  this  soit,  asking  for  a  judgment  against  the  appellants 
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for  the  amount  of  the  noteB,  and  for  a  sale  of  their  interest  in 
the  land,  to  satisfy  the  same. 

The  appellants  answered  that  they  had  obtained  no  title  to 
the  land,  and,  therefore,  that  the  notes  were  without  consider- 
ation; and  made  the  answer  a  cross-petition  against  Lewis 
and  the  Thompsons,  and  asked  for  a  rescission  of  the  contract 
and  for  a  can^Jfrnent  of  their  notes,     f-  Jg^ 

Lewis  filed  a  reply,  insisting  that  the  appellants  had  good 
title  to  the  land,  and  also  alleging  that,  when  they  executed 
the  notes  for  the  purpose  of  enabling  Thompson  to  negotiate 
them,  they  signed  and  delivered  to  him  a  paper  of  which  the 
following  is  a  copy: 

"Clarke  Countt,  Kt.,  July  12,  1859. 

We  purchased  a  tract  of  Und  of  J.  L.  Thomson,  as  executor 
of  Matthew  Thomson,  dec'd.,  of  84^  acres,  and  gave  our  notA 
for  it  in  two  payments,  and  we  expect  to  pay  them  when  they 
fall  due.     We  have  no  offsets^  nor  will  have,  on  those  notes. 

WM.  D.  STEVENSON, 
A.  STEVENSON, 
F.  J.  WELLS." 

And  that  said  paper  was  presented  to  him  before  he  pur- 
chased said  notes,  and  that  he  was  thereby  induced  to  purchase 
them. 

The  court  below  rendered  a  personal  judgment  against  the 
appellants  for  the  amount  of  the  notes,  from  which  they  ap- 
peal; whilst  the  appellee  complains,  upon  a  cross  appeal,  be- 
cause the  court  failed  to  order  a  sale  of  a  third  of  the  land. 

In  our  opinion,  J.  L.  Thomson's  deed  passed  no  title  to  the 
land.  Whether  or  not,  by  ceasing  to  act,  and  by  residing  out 
of  the  State,  he  had  vacated  his  office  as  executor,  we  need 
not  decide.  If  he  had  vacated  the  office,  the  power  to  sell  de- 
volved on  the  other  executor.  {Rev.  Stat.^  chap,  37,  art,  1,  sec. 
0.)  If  he  had  not  vacated  it,  the  power  was  joint,  and  both 
executors  should  have  signed  the  deed.  {Halbert  vs.  Orani,  4 
Mon,,  582.) 

The  notes  given  by  the  appellants  were,  therefore,  without 
consideration;  and  the  contract  of  purchase  being  a  nullity, 
Lewis  had  no  power  to  render  it  valid,  without  the  consent  of 
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the  appellants,  by  tendering   to  them  the  deed  from  Haynie 
Thomson,  even  if  he  could  have  conveyed  a  good  title  in  fee. 

But,  in  our  opinion,  the  appellants  are  estopped  from  plead*- 
ing  in  this  case,  that  the  notes  are  without  consideration. 
The  pleadings  and  evidence  shov^  that  they  executed  and  de- 
livered to  J.  L.  Thomson  the  paper  before  men^ned,  to  enable 
him  to  sell  their  notes,  and  that  Lewis  purchaser  the  notes  upon 
the  laith  of  it.  Though,  in  legal  contemplation,  a  set-off  is  a 
different  thing  from  a  matter  of  defense,  the  distinction  is  not 
perhaps  perfectly  understood  by  many  unprofessional  men. 
And,  in  view  of  the  purpose  for  which  the  paper  was  given  to 
J.  L.  Thomson,  and  of  its  statements,  that  the  appellants  ex- 
pected to  pay  the  notes  at  maturity,  and  had  no  offsets  and 
would  have  none  against  them,  our  opinion  is  that  they  in- 
tended to  produce  the  impression  that  they  would  present  no 
defense  to  the  notes,  and  that  Lewis  had  a  right  to  regard  the 
paper  as  so  stating,  in  substance.  If  the  appellants,  when 
they  gave  the  paper  to  Thomson,  contemplated  a  defense,  in 
case  the  title  should  prove  defective,  they  acted  in  bad  faith  in 
giving  him  the  paper,  which,  if  such  was  their  purpose,  was 
delusive  and  designed  to  deceive  and  to  enable  Thomson  to 
commit  a  fraud  by  getting  a  fair  price  for  worthless  notes.  If 
such  was  their  purpose,  they  should  not  be  permitted  to  carry 
it  into  effect.  The  personal  judgment  against  the  appellants 
was  therefore  right. 

We  have  said  that  the  pleadings  and  evidence  show  that  the 
appellants  executed  and  delivered  to  J.  L.  Thomson  the  paper 
before  mentioned,  to  enable  him  to  sell  their  notes,  and  that 
Lewis  purchased  the  notes  upon  the  faith  of  it.  These  pro- 
positions being  controverted  by  counsel,  we  will  refer  to  the 
pleadings  and  evidence  by  which  we  regard  them  as  estab- 
lished. 

Section  588  of  the  Cdi^  declares  that,  'where  a  writing,  pur- 
porting to  have  been  executed  by  one  of  the  parties,  is  referred 
to  in,  and  fil«d  with  u  pleading,  it  may  be  read  as  genuine 
against  such  party,  unless  he  denies  its  genuineness  by  affi- 
davit before  the  trial  is  begun."  The  paper  in  question  was 
referred  to  in,  and  filed  with,  Lewis'   reply,  and   its  genuine- 
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ness  was  not  denied  by  the  appellants.  Moreover,  the  earetu* 
tion  and  delivery  of  it  to  J.  L.  Thomson  were  proved  by  Flan* 
Allan's  deposition,  as  we  shall  presently  show. 

The  paper  having^  been  again  referred  to  in  an  amended  pe- 
tition of  Lewis,  the  appellants,  in  an  amended  answer,  denied 
thatit  was  given  for  the  purpose  of  enabling  Thomson  to  sell 
the  notes,  and  no  evidence  was  introduced  to  prove  the  pur* 
pose  for  which  it  was  given.  But  such  evidence  was  unne- 
cessary. It  must  be  presumed,  prima  facie  at  least,  that  it  was 
given  for  that  purpose,  such  being  its  apparent  natural  im- 
port. When  the  law  presumes,  prima  facie,  that  an  act  was 
done  with  a  certain  intention,  a  denial  of  such  intention  is  un- 
availing; the  facts  relied  on  to  destroy  the  presumption  must 
be  stated.  Thus,  a  denial  by  a  married  woman  that  she  sign- 
ed a  note  with  the  intent  to  bind  her  separate  estate,  was 
held  to  be  insufficient  to  throw  upon  the  plaintiff  the  burthen 
of  proving  the  intention.  {Eastin  vs.  Ftdtoiler,  Mss.  Opin., 
Feb.y  1857.)  If  the  appellants  did  not  execute  the  paper  to 
enable  Thomson  to  sell  the  notes,  they  should  have  shown  for 
what  purpose  it  was  executed. 

Flannagan  testifies,  that  J.  L.  Thomson  stated  to  him»  not 
only  that  he  had  obtained  from  the  appellants  the  paper  in 
question,  but  ''that  he  showed  the  same  to  Lewis  before  he 
sold  and  assigned  him  the  notes,  and  that  he  had  given  said) 
Lewis  said  writing."  We  regard  these  facts,  in  connectioui 
with  Lewis'  possession  of  the  paper,  as  sufficient  to  prove  that 
he  bought  the  notes  on  the  faith  of  it. 

Flanagan's  evidence,  as  to  Thomson's  statements,  should 
have  been  excluded  if  it  had  been  objected  to.  But  having 
been  read  without  objection,  it  must  be  regarded,  in  the  ab- 
sence of  opposing  evidence,  as  sufficient  proof  of  the  facts 
stated  by  Tho;npson. 

As  the  appellants  have  no  title  to  the  land,  the  circuit  judge- 
vras  right  in  failing  to  order  a  sale  of  it  to  pay  the  notes. 

But  as  Haynie  Thomson's  deed  to  the  appellants  was  execu^■ 
ted  in  consideration  of  said  notes,  and  for  the  purpose  of  per* 
fecting  their  title  to  a  third  of  the  land,  they  may  n(^w  accept 
the  deed  and  thus  acquire  his  interest* 
18 
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He  holds  the  legal  title  to  a  third  of  the  land»  snlgeet  to  bt 
divested  by  a  sale  as  directed  by  the  will.  If  he  had  been  the 
sole  devisee  of  the  proceeds,  he  might  have  elected  to  take  the 
land  instead  of  the  proceeds.  Bat  each  of  his  oo-devisees  hsi 
a  right  to  require  a  sale  of  all  the  land  and  a  distribution  of 
the  proceeds.  Neither  of  them  can  acquire  an  indefeasible 
right  to  a  third  of  the  land  without  the  consent  of  the  ethen. 
(Smiik  V9.  daxUm,  4  Madd.  C  R.y  484;  Fktcker  vm.  A$hlmner,  1 
BrQ.  C.  R.,  497;  Craig  vs.  Lealie,  9  Whtai,  568.)  They  may, 
by  agreement,  elect  to  keep  the  land,  or  either  of  them  may  re- 
quire a  sale  of  it,  as  directed  by  the  will,  and  take  a  third  sf 
die  proceeds.  These  rights  may  be  exercised  by  the  appel- 
lants, if  they  should  accept  the  deed  from  Haynie  Tfaamsoa. 

As  that  deed  was  made  in  consideration  that  the  appellaati 
should  pay  the  aforesaid  notes,  Lewis,  if  they  should  accept 
the  deed,  will  have  a  Uen  upon  their  intereet  in  the  land,  aai 
an  equitable  right  to  require  a  sale  of  it  and  an  appUcatkm  sf 
a  third  of  the  proceeds  to  the  payment  of  the  notes. 

The  judgment  is  affirmed  on  the  original  and  oroai  ap- 
peals, y 


CASl  1«— MOTION— JUKI  M. 

Green  t&  Goodram,  &c. 

ATWMAh  tMOM  tMM  IUBI«|I   CIS^QIt  CMHS. 

1.  Am  entry  by  tk«  eUrk  of  ths  eironit  eoart.  in  Uie  •ZM«aoB  book,  thAt  a«  tif 
•laiMi  WM  4«UT«Md  to  tho  shofiff,  oumot  bo  inpoMbod  by  porol  lottlMOBy  te  »■•- 
tiM  »s»^Bti  tbo  sboriff  ud  bU  s wotioi  foi  not  rotttTni»c  tb*  oxooMimi  vttbU  OMT 
iajB  of  tbo  rotani  day.  Snob  oatry  is  oonolniivo  la  all  oolUtoral  jroottfli|fc 
(Am.  Sua.,  mi.  1,  m*.  4;  t  mmrki^t  A».,  1043;  18  S«rg.  dl  EmmU,  tt4;  3  ▼«»  ^ 
Jwy.,  SS7i  IS  Qr^Mm,  377;  4  Pom,  iSO|  S  BiM»  IM.) 
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S.  8—  •filiiioa  for  »  diioUfiMi  of  iko  prlMlf U,  A9r%  anci  w faatloii  of  tiM  ■#* 
thoritiot. 

M.  R.  &  T.  fi.  Hardik,  for  appellant. 

JUDOB  WILLIAMS  bsutbud  ni  opivioa  of  tmm  oovM: 

Thw  k  a  motioti  agatnat  the  iberiflT,  Ooodram,  andhia  saretiesy 
for  not  retaming,  within  thirty  days  of  the  retnra  day,  the  ex* 
ecation  of  Green  vs.  Pardy,  which  issued  from  the  Marion  cir- 
enit  eonrt  clerk's  office.  The  sheriff  seta  up,  as  a  defense,  that 
no  such  execution  came  to  his  hands. 

The  execution  book,  kept  by  the  clerk,  shows  that  an  exe- 
ontion  was  issued, ''No.  1,100,  J.  (Sreen,  assignee,  vs.  H.  W. 
Pordy,/ /it  9160— debt,  interest  from  26  May,  1858,  9«.70, 
cost,  judgment  May  term,  1858,  date  June  17,  1858,  return  day 
4th  Mo.  July,  1858,  delivered  to  Goodrum." 

The  parol  evideace  tends  strongly  to  prove,  that  the  clerk  is* 
sued  the  executiou,  and  put  it  in  a  rack  in  his  office  where  t\x6 
sheriff  usually  found  the  executions;  that  lawyers  abd  litigants 
had  free  access  to  said  rack,  and  frequently  took  papers  there- 
from; that,  by  some  unexplained  casualty,  this  execution  did 
not  in  fact  come  to  the  sheriffs  hands. 

Can  this  evidence  be  received  to  impeach  the  verity  of  the 
execution  book? 

Sec.  4,  cfu^.  17,  title  CUtke,  Ut  Stan.  Rev.  Stat.,  247,  enacts 
that,  "He  shall  keep  a  b6ok  in  his  office,  in  which  he  shall  en- 
ter the  names  of  the  plaintiffs  and  defendants,  the  amount, 
and  from  what  period  the  same  bears  interest,  the  date  and  re* 
turn  day,  and  to  whom  ddivered,  and  when  returned,  of  every 
execution  which  may  issue  from  his  office.'* 

When  this  case  was  before  this  court  on  a  former  appeal, 
the  judgment  dismissing  the  motion  was  reversed,  because,  aS 
this  court  then  said,  on  the  evidence  then  before  them,  <'a  - 
stronger  prtmn/octe  case  against  the  sheriff  could  not  well  havd 
beeu  established.''  The  question  we  are  now^considering  was 
not  made  or  decided  by  this  court  at  that,  time.* 

'^Courts  of  record  speak  by  means  of  their  record  only,  and 
even  where  the  transactions  of  courts,  which  are  not,  techni*  • 
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cally  speaking,  of  record,  are  to  be  proved,  if  sach  coarts  pre- 
serve written  memorials  of  their  proceedings,  those  memorials 
are  the  only  authentic  means  of  proof  which  the  law  recog* 
nizes.  And  it  seeme  that,  in  general,  when  the  law  author- 
izes any  person  to  make  inquiry  of  a  judicial  nature,  and  to 
register  the  proceedings,  the  written  instrument,  so  construct- 
ed, is  the  only  legitimate  medium  to  prove  the  result."  (3 
Starkie's  Ev.,  1042.) 

Where  a  recognizance,  purporting  to  be  entered  into  before 
Alex.  Ogle,  prothanotory,  in  a  case  to  obtain  a  certiorari  from 
the  judgment  of  a  justice  of  the  peace  to  the  court  of  com- 
mon pleas,  defendant  offered  to  prove  that  the  whole  instru- 
ment was   in   the   handwriting  of  the  prothonotaiy's  father, 
und  that  the  father  was  not  a  regular  deputy,  but  only  em- 
ployed to  write  for  his  son  occasionally;  yet  the  supreme  court 
of  Pennsylvania  rejected  the  testimony.    {PalUm  vs.  Miller^  13 
Serg.  SfBaw.^2bA.)    In  thp   subsequent  case  of  Coffman  vs, 
Hampton^  (2  Watts  Sf  Set^.^  387,)  the  same  court,  on  an  appeal 
from  a  judgment  of  a  justice  of  the  peace,  held  that  the  justice 
coul4  not  be  allowed  to  testify  *'what  the  cause  of  action  was 
before  him  in  the  case  o(  Hampton  vs.  Coffman^^^  nor  *<  whether 
bis  docket  set  forth  precisely   the  cause  of  action;"   because, 
continues  the  court,  "the  docket  of  the  proceedings  before  the 
j  ustice  showed  explicitly  that  the  action  was  brought  to  recover 
a  deficiency  in  a  sale  for  account  of  a  former  purchaser.    This 
was  the  best  evidence,  and  parql  evidence  was  not  admissible 
to  contradict  or  vary  it." 

In  the  case  of  Taliaferro  et  at  vs,  Pryor^  (12  Orattan's  Reports^ 
277.)  the  appellate  court  of  Virginia,  under  a  statute  of  that 
State  authorizi9g  the  several  clerks,  when  their  record  should 
be  destroyed  by  any  means,  upoi)  the  production  to  him  of  the 
original  writing  so  recorded,  or  a  copy  thereof,  duly  attested, 
&c:,  to  record  the  same  again,  A^e/,  after  the  destructioa  of  the 
office  and  papers  by  fire,  that  the  clerk,  having  admitted  to 
record  a  paper  purporting  to  be  duly  attested  by  his  predeces- 
sor in  office,  it  could  not  be  attacked,  in  a  collateral  proceed- 
ing, by  showing  that  the  copy  admitted  to  record  was  not  at- 
tested by  the  former  clerk  or  any  authorized  deputy. 
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The  Kentucky  statute  of  1815,  regulating  treasury  warrant 
claims,  provides  that  the  actital  survey  shall  be  considered  the 
commencement  of  the  title,  if  registered  within  one  year;  if 
not,  then  from  the  time  when  registered.  The  surveyor  made 
a  survey  forFIynn  on  11th  March,  1829,  but  which  was  not 
registered  untii  15th  January,  1831,  and  patented  18th  July, 
1831.  Cain  obtained  a  certificate  of  survey  from  the  same 
surveyor,  for  the  same  identical  land,  11th  March,  1830,  had  it 
registered  within  a  year,  and  patented  11th  April,  1831.  As 
Cain's  patent  related  back  to  1 1th  March,  1830,  and  Flynn^s 
only  to  15th  January,  1831,  when  be  registered  his  survey. 
Gain's  title  was  the  elder.  The  surveyor  was  introduced,  and 
testified  that  he  had  never  made  an  actual  sprvey  for  Cain, 
but  furnished  him  with  a  certificate  of  survey  from  the  field 
notes  made  at  the  time  he  executed  Flynn's  survey.  This 
court  rejected  the  testimony,  remarking,  "that  principle  and 
policy  both  forbid  that  written  instruments,  made  by  authority 
of  law,  or  the  compact  of  parties,  the  permanent  repositories 
and  testimonies  of  truth,  and  of  the  most  important  rights, 
should  be  subject  to  be  impeached,  contradicted,  or  annulled, 
by  loose,  collateral,  parol  testimony.  The  appointed  agent  of 
the  law,  having  made  out,  and  certifying  officially,  the  execu- 
tion of  a  survey  which  by  law  is  made  the  foundation  of  the 
patent,  which  by  law  is  elevated  to  the  dignity  of  record  evi- 
dence of  title,  cannot  be  subject  to  the  assault  of  parol  testi- 
mony. The  best  interest  of  society  demands  that  it  should 
not,  and  the  wisdom  of  the  law  forbids  it."  {Cain  vs.  Fljfnn^  4 
Dana,  500.) 

In  Taylor  vs.  Commonwealth^  (3  J3tM,  356,)  where  a  deputy 
sherifl^had  endorsed  on  an  execution,  *'Came  to  hand  11th 
March,  1811,"  but  afterwards  erased  this  and  endorsed,  *'Came 
to  hand  24th  March,  1811,"  and  the  responsibility  of  the  sheriff 
depended  upon  whether  it  did  come  to  hand  before  the  24th 
March,  Tyler,  the  deputy  clerk,  was  permitted  to  testify  that 
the  execution  was  delivered  to  the  deputy  sheriflf  on  the  11th 
March,  and  an  entry  made  on  the  execution  docket,  that  it 
was  so  delivered  on  that  day,  but  that  some  one,  unknown  to 
him,  had  altered  the  date  from  the  11th  to  24th  March  on   the 
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execation  docket;  that  the  deputy  sheriff  frequently  came  into 
the  office  and  examined  the  execution  docket.  On  objection 
to  this  evidence,  as  contravening, the  record,  this  court  held, 
that  there  was  no  law  requiring  the  clerk  to  noie  the  time  of  de- 
Ihering  the  execution^  and  that  such  entry,  without  authority  of 
law,  did  not  give  it  the  authenticity  of  a  record;  and  the  ob- 
jection to  the  evidence  not  well  taken  But,  had  it  been 
odierwise,  we  can  hardly  suppose  that  the  fraudulent  altera- 
tion of  a  record,  by  an  interested  party;  without  authority  of 
law,  could  make  a  record  recognized  by  law,  the  verity  of 
which  would  be  unimpeachable;  the  evidence  would  show  it 
was  not  a  record,  because  of  the  fraudulent  alteration  by  an 
anaothorixed  person.  Or,  if  we  should  be  mistaken  in  this,  a 
party,  as  the  court  held  in  that  case,  would  not  be  allowed  to 
avail  himself  of  his  own  unauthorized  and  fradulent  act.  It  la 
plainly  to  be  inferred  from  this  case,  that  the  entry  of  the  clerk> 
made  in  pursuance  of  law,  should  be  regarded  as  a  conclusive 
record. 

In  the  case  cited  from  Virginia,  the  court  very  properly,  a« 
we  think,  suggested  that,  if  a  party  was  injured  by  the  care- 
less or  improper  action  of  the  clerk,  he  had  a  remedy  against 
the  clerk  on  his  official  bond,  but  could  not  attack  the  record 
in  a  collateral  proceeding. 

The  obvious  intention  of  the  Legislature,  in  requiring  ^the 
execution  book  to  be  kept,  and  requiring  the  clerk  to  make  the 
entries  therein,  as  directed,  was  to  furnish  all  parties  with  re- 
cord evidence  of  the  action  of  the  officers,  which  could  be 
easily  obtained,  and  which  should  be  conclusive  in  its  charac- 
ter. This  record  is  as  much  for  the  protection  of  the  officer 
and  his  securities  as  for  the  parties,  and  to  the  faithful,  dilli- 
gent  officer  will  remain  a  sure  protection  against  the  imper- 
fections and  corruptions  of  parol  testimony. 

The  cases  cited  show  the  solemnity  and  verity  attached  to 
records  made  by  officers  in  the  discharge  of  their  legal  official 
duties;  and,  as  a  great  overruling  public  policy,  such  records 
are  held  conclusive  in  all  collateral  proceedings. 

The  statute  does  require  the  clerk  to  enter  upon  the  execa- 
tion book,  **to  whom  ddivered.'*    When  the  clerk  has  done   thii. 
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it  mast  be  held  as  oonclaeive  in  all  collateral  proceedings. 
Sboald  this  fii  on  the  sheriff  an  unjUst  responsibility,  we,  likAs 
the  Virginia  court,  think  that  his  remedy  would  be  against  the 
clerk. 

As  the  entry  on  the  execution  book  must  be  deemed  condu* 
sive  evidence  that  the  execution  went  into  Goodram^s  handi, 
it  remains  for  him  to  show  an  excuse  why  it  was  not  returned 
within  thirty  days  of  the  return  day  thereof. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remand- 
ed with  directions  for  further  proceedings  notiticonsistent  with 
this  opinion. 


OASB  SOu-PlTIIIOV  OBDOTART-^Un  M. 

Doughertj  ts.  Smith,  Wilson  &  Co. 

▲PPBAL  VKOM  THB  VLlinVO  OIBOUIT  OOVBT. 

1.  Whtr*  parUitrt  nt  to  ffMovtr  %  debt,  •»•  of  thom  oansot,  peadlns  tbo  Mtloe^. 
tsMiifor  fall  intoroat  to  his  eo-plaintiiTs  and  beoomo  m  witaeu  for  ibomy  bj  hliTlag  hU 
nsme  striokon  from  tbo  mUod  m  pUintiff  and  thoin  sabstitatod.  Steiion  33  o/  fJU 
OMl  (MU  doet  not  antheriso  it. 

%,  Whoro  tbo  OMito  of  notion  it  trantforrody  pon<Unf  tbo  snit,  and  tbo  naao  of  tbo 
aiiigaoo  nbitltatod  for  tfini  of  tbo  plaintUT,  soonritj  sbonld  bo  f  iron  for  tbo  paot  m 
woll  ao  Aitnro  oosti. 

3.  That  a  witnota  it  liablo  to  Jadgmont  for  oosti  in  tbo  notion  ia  a  disqaalifying  in- 


W.  H.  GoKDy  for  appellant,  cited  ParsofCs  Mercantile  Law^ 
111,112,  115;  2  Greenleaf,  sec.  175;  1  Wharton's  D,ic.,  702;  9 
Swanstm,  400;  Civil  Code,  sse.  35;  3  Met.,  245;  2  lb.,  517,  612; 
H  B.  Mon.,S20;GreenlMf  Ev.f  sec.  SM  et  seq.;  ii.,  391;  1  B. 
Mon.,  322;  1  Story's  Eg.,  sees.  323-4-5;  4  John.  C.  22.,  130;  3 
Haddock's  Rep.,  191;  1  MeL,2Q^',  Bayly  on  Bills,  26;  Greenleaf, 
sees.  889,  390,  347;  18  B.  Mon.,  128;  1  B.  Mon.,  322. 
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Wm  S.  Botts,  for  appellees,  cited  Citril  Code^  see.  82;  18  B. 
ifon,  759;  14  A.,  321;  IS  lb.,  128;  4  Dana,  106;  Ckilfyon  BOi, 
295--6-7,  407;  3  Event's  Cam.,  72;  8  Johnson,  89. 

L.  M .  Cox,  on  same  side,  cited  Civil  Code,  sec,  670,  sub-div. 
6;  14  S.JIfo7i.,321;  18  A.,  128;  Cioil  Code,  sec.  161;  CoUvs. 
Howard,  Mss,  opin.,  Dec,  1858. 

XUDGB  WILLIAMS  dilitibbd  thb  opiviov  of  thb  ooubt: 

This  was  a  suit  by  appellees,  as  holders,  against  Sousley,  as 
acceptor,  Wilson,  Hicks,  and  Kenney,  as  drawers,  and  Dough- 
erty, as  endorser,  of  a  bill  of  exchange  for  $900. 

Dougherty  first  set  up  a  want  of  notice  of  protest  for  non- 
payment  as  a  defense. 

Judgment  was  rendered  against  the  drawers  and  acceptor; 
an  execution  issued,  a  small  sum  was  made  by  the  sale  of  the 
drawers^  property,  after  which  Dougherty  set  up,  as  an  addi- 
tional defense,  that,  since  the  rendition  of  the  judgment,  the 
debt  had  been  fully  paid  by  the  assignment  of  a  whisky  con- 
tract for  2,000  gallons,  by  the  drawers  to  the  plaintiffs;  also 
that  he  was  discharged  by  an  agreement  to  extend  further 
time,  &c.  By  agreement,  the  cause  was  submitted  to  the  de* 
cision  of  the  court.  ''Plaintiffs  then  introduced  Smith,  one  of 
the  plaintiffs,  who  was  sworn  on  his  voir  dire,  who  stated  that 
he  had  no  interest  in  the  event  of  this  suit;  that  such  arrange- 
ments had  been  made  between  him  and  his  co-plaintiffs  that 
he  bad  transferred  the  claim  sued  on  to  them.  And,  there- 
upon, the  plaintiffs  moved  and  offered  to  strike  Thos.  B.  Smith's 
name  from  the  action  as  plaintiff,  and  that  plaintiffs  Wilson 
and  Allen  be  substituted  in  the  action  in  the  place  of  Smith, 
Wilson  and  Allen.  The  plaintiffs  offered  to  give  security  for 
costs,  to  which  defendant  objected,  and  tbe  court  overruled 
the  objection  and  sustained  the  motion  of  plaintiffs;  and, 
thereupon,  on  their  motion,  the  name  of  Thos.  B  Smith  was 
stricken  from  the  action  as  plaintiff  and  the  plaintiffs  Nelson 
and  Allen  substituted  in  the  action;  and  Hon.  L.  W.  Andrews 
entered  himself  on  the  record  as  security  for  costs  for  plaintiffs." 

Sec.  32,  Civil  Code  provides  that  "where  the  right  of  the 
plaintiff  is  transferred  or  assigned,  during  the  pendency  of  the 
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action,  it  may  be  continued  in  his  name,  or  the  court  may 
allow  the  person  to  whom  the  transfer  or  assignment  is  made, 
to  be  substituted  in  the  action,  proper  orders  being  made  as  to 
security  for  the  costs.'*  This  is  a  discretion  given  to  the  court, 
as  matter  of  convenience  to  the  parties,  and  to  be  exercised 
in  the  furtherance  of  justice;  but,  even  in  a  proper  case,  it  b 
not  imperative  on  the  court.  It  never  was  intended  to  author- 
ize a  member  of  a  firm  to  transfer  his  interest  to  his  partners, 
and  thereby  divest  himself  of  an  interest,  so  as  to  make  him  a 
competent  witness  for^his  partners.  Such  partner  is  a  neces- 
sary party  to  the  record,  either  as  plaintiff  or  defendant. 
Here  he  was  made  a  plaintiff*,  and  become  responsible  to  the 
defendant  for  his  costs. 

Public  policy  does  not  require  such  a  construction  of  this 
section  of  the  Code  as  to  permit  a  partner  thus  to  divest  him- 
self of  interest  and  become  a  witness;  nor  is  it  within  the  in- 
conveniencies  or  evils  intended  to  be  remedied  by  the  Legis- 
lature. 

In  Warner  vs.  Turner,  (18  B.  Man.,  759,)  the  plaintiffs  had 
transferred  their  entire  right  of  action,  and  the  notes  sued  on* 
to  Turner,  without  recourse.  Turner,  by  the  order  of  the 
court,  was  substituted  as  plaintiff,  by  becoming  bound  for  past 
and  futnre  costs.  This  case  was  within  the  letter  and  spirit  of 
said  section. 

Andrews  only  become  bound  for  the  future  costs  of  Wilson 
and  Allen;  and  even  they  did  not  undertake  to  indemnify 
Smith  against  the  liability  for  past  costs.  If  the  defendant 
should  recover  judgment  for  his  costs,  he  would  be  entitled  to 
the  same  against.Smith  as  well  as  against  Wilson  and  Allen. 
Smith,  therefore,  has  a  direct  legal  interest  in  the  result  of  the 
suit,  which,  however  small,  was  sufficient  to  exclude  him. 
{Flnnettvs.  Cox,  3  Met.,  246.) 

The  court  erred  in  striking  Smith's  name  from  the  record  as 
a  plaintiff,  and  substituting  Wilson  and  Allen  alone  as  plf^n- 
tifis;  also,  in  permitting  Smith  to  testify  in  behalf  of  Wilson 
and  Allen. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  not  inconsistent  herewith. 
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flkillman,  Acrt.  Mnlr't  Adm*r* 

CASy  Sl^PBTITIOK  OBDHTABT-JUKl  M. 

Skillmaiiy  &c.  vs.  Moires  AdtnV. 

▲PPIAL    ntOM  THB  BOVSBOV  OIBCVIT  OOVBT. 

1.  Ill  ui  Mtioti  (Ipon  %  MTenant  to  AiniMli  a  tUte  with  winter  hUd  sammaf  0loth- 
lag,  an  araraltat  that  tha  defeadant  had  ''fhiled  to  olatha  said  slara  propaHy/'  ii 
nat  a  iuffitteBt  aisignmant  of  tho  bnaoh.  In  rach  oaM,  Jadf meat  hy  defaalt  for  tha 
plaintiff  will  bo  roTorsed;*  bat  the  errori  if  there  had  been  an  iuae,  would  be  eared 
by  a  Tordiot  and  judgment  for  the  plaintltf*. 

S.  In  an  Mtlon  for  damafee  for  breaeh  of  eoToaatit,  the  plafnttfT  must  prore  their 
▼alne.  That,  inaa  aetioa  for  failiaf  to  fWmiih  a  slare  the  elothiag  stipmklted,  aa 
aTormeat  that  it  was  reaeonably  worth  a  oertaia  f  um,  must  be  supported  by  prool 
It  is  error  to  render  judgment  by  default  without  snoh  proof. 

t.  Where,  upon  the  facts  stated  la  the  peUtioa,  there  is  aa  implied  assampilt  ta  pay 
the  amount  elaftmed  by  the  plaintiff,  the  allegation  af  ralue  ae^d  not  be  proTod  apea 
failure  of  the  defendant  to  oounteraot  it.  (15  J?,  ifen.,  628;  18  lb.,  60.)  Other- 
wise, where  there  is  no  assumpsit,  express  or  implied,  to  pay  the  sum  olaimed.  (14 
B.  M9ik.,  3M;  18  Ik.,  31<;  1  X^.,  518;  8  Jref.,196.) 

4.  See  the  opinion  for  a  reriew  of  the  authorities  and  disoussion  of  the  priaolplee 
upon  which  the  foregoing  rulings  depend. 

8.  The  Civil  Code  requires  only  a  statement  of  the  fkets  eoastUuting  the  oaostf  of 
aallon.    What  tha  law  implies  aeedaot  be  arerred.    (<SWfJ0M  118,144.) 

6.  &  R.  T.  Daves,  for  appollanta,  cited  18  B.  Mon.,  230;  14 
16.,  895;  Civil  Code,  9ec.  159;  3  Met.,  197. 

JUDOB  BULLITT  DiLiTiaaD  tbb  opivioh  or  rai  oovbt: 

This  was  an  action  upon  a  covenant  by  which  the  appellants 
agreed  to  pay  $105  for  the  hire  of  a  slave,  and  to  furnish  him 
winter  and  summer  clothing,  and  a  blanket. 

The  petition  alleges  that  no  part  of  the  hire  had  been  paid, 
and  that  the  defendant  had  "failed  to  clothe  said  dlave  proper- 
ly, or  to  furnish  him  a  blanket,"  and  that'Hhe  clothes  said  slave 
was  entitled  to,  and  not  furnished  with,  and  the  blanket,  were 
reasonably  worth  $15." 

The  defendants  failing  to  answer,  a  judgment  by  default  was 
rendered  against  them  for  $120,  from  which  they  appealed. 

The  judgment  must  be  reversed  for  two  reasons: 

1.  The  breach  of  the  covenant,  concerning  the  clothing,  is 
not  properly  assigned.    Whether  the  ground  of  the  complaint 
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ii,  that  the  defendanto  failed  to  famish  winter  oloihinif,  or  that 
they  failed  to  famish  summer  clothing,  or  that  the  clothing 
flirnished  was  not  of  proper  quality,  the  petition  faile  to  show. 
The  petition  does  not  show  the  groond  of  the  action,  nor  state 
any  fact  constitating  a  cause  of  action,  with  reference  to  the 
dothing;  the  averment,  that  the  defendants  '^failed  to  clothe 
said  slave  properly,"  being  nothing  more  than  an  allegation  of 
a  legal  conclusion.  This  error,  if  there  had  been  an  issue, 
might  perhaps  have  been  cured  by  a  ver(UM  and  jadgment  for 
the  plaintiff;  (16  B.  Mm.,  691;)  bat  it  is  sXcient  for  the  re- 
versal of  this  judgment  by  default. 

8.  It  was  erroneous  to  render  judgment  for  the  $15,  whUh 
the  blanket  and  olodiing  were  alleged  to  be  wortht  withoot 
proof  of  their  value. 

The  Code  declares,  that  allegations  of  value,  or  of  amoont 
of  damage,  shall  not  be  taken  as  true,  by  the  failure  to  contro- 
vert them."    {Sec.  153.) 

This  court  has  sustained  a  judgment  by  default,  without 
proof  of  value,  for  the  aaiount  of  a  physician's  account  for 
medical  services  and  medicine;  (Harris  n$.  Ray^  15  B.  Man.^ 
6(18;)  and  a  similar  judgment  for  the  amount  of  a  merchaot'a 
aooount  for  goods  sold  and  delivered  to  the  defendant;  {Fran- 
cUm.  Francis,  IS  B.  Ifim.,  60;)  whilst  it  has  reversed  similar 
jadgments  for  the  value  of  coal  taken  by  the  defendant  from 
the  plaintiff,  {Daniel  vs.  Jt$dy,  14  B.  Mon.^  303,)  for  damagee 
committed  by  a  trespasser  upon  the  plaintifl's  land,  (Clarke  n»* 
Ssatan,  18  B.  JMba.,  226,)  for  the  value  ol  goods,  which  a  com- 
mon carrier  failed  to  deliver  according  to  bis  agreement,  (fftct- 
Isn  ns.  Peters  4*  Co^t  1  ifW.,  558,)  and  for  the  value  of  cash 
notes,  which  the  defendant  failed  to  assign  as  he.  had  cove- 
nanted to  do,  (Marr's  adm'r  w.  Praihsr,  8  MeL,  106,)  though  in 
eaeb  of  these  eases,  the  amount  of  value  or  damage^  for  whicb 
tiie  judgment  was  rendered^  was  alleged  in  the  petition. 

In  Hanis  vs.  Rojfy  and  Francis  ns.  trancis,  this  validity  of 
the  judgments  was  apparently  placed  upon  the  ground»thal 
the  sama  claimed  by  the  plaintiffs  wero  alleged  in  their  peti- 
tions to  be  dne  and  owing.    We  do  not  suppose,  however,  thai 
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Mich  an  allegation  would  have  releived  the  judgment  in  either 
of  the  other  cases  from  error.  * 

The  true  distinction  between  these  two  cases  and  the  others 
eeems  to  be,  that  in  each  of  the  former  there  was,  upon  the 
facts  stated,  an  implied  assumpsit  to  pay  the  amount  claimed 
by  the  plaintiff,  whilst  there  was  no  assumpsit,  express  or  im* 
plied,  in  either  of  the  latter,  to  pay  the  sum  claimed. 

Under  the  old  practice,  in  an  action  of  debt  for  the  price  of 
goods  sold  and  delifjred,  it  was  not  necessary  to  aver  a  prom- 
ue  to  pay  the  sum  Kimed;  (1  CkiUj^'s  P/.,  362.)  and,  although 
in  an  action  of  indebitatus  assumpsit  for  the  price  of  goods 
sold  and  delivered,  it  was  necessary  to  aver  a  promise  to  pay, 
it  was  not  necessary  to  prove  such  promise;  because  proof  of 
the  sale  and  delivery  of  the  goods,  and  of  their  value,  raised  a 
legal  implication  of  a  promise  to  pay  the  value,  though  no 
price  had  been  agreed  upon.  (Snodgrass  vs,  Broadwdl^  2  Lt<^, 
853;  Jenkins  vs.  Richardson^  6  J.  /.  Mar.^  441.) 

Under  the  Code  of  Practice,  which  requires  only  a  statement 
of  the  facts  constituting  the  cause  of  action,  what  the  law  im- 
plies need  not  be^tverred;  (sees.  115,  144;)  and  a  petition,  al- 
leging a  sale  and  delivery  to  the  defendant  of  goods  worth  a 
certain  sum,  or  the  rendition  of  services  worth  a  certain  sum, 
or  containing  equivalent  allegations,  is  sufficient  to  authorize 
a  judgment  by  default  for  that  sum,  because  a  promise  to  pay 
it  is  implied  by  the  law.  In  such  a  case,  the  value  of  the 
goods,  or  services,  need  not  be  proved,  because,  in  legal  con- 
templation, the  action  is  founded  upon  the  defendant's  promise 
to  pay  a  certain  sum  of  money. 

But  this  action,  like  that  in  the  case  of  Morris adnCr  vs.  Pra* 
iher,  is  for  damages  caused  by  a  breach  of  a  covenant.  The 
law  does  not  imply  a  promise  to  pay  damages  which  the  de- 
fendant has  covenanted  to  pay.  The  plaintiff,  therefore,  should 
have  proved  the  value  of  the  blanket  and  clothing,  or,  in  other 
words,  the  damages  he  sustained  by  the  breach  of  the  cove- 
nant. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fnr^ 
ther  proceedings  not  inconsistent  with  this  opinion. 
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Spalding  vs.  Simins  et  al 

AFFIAL  noil  THB  WAIHIHOTOV  CIBOVIT  COVBT. 

1.  Tli«  i«rritorial  jnritdietion  of  Kcntneky,  aeeordlog  to  the  bonndsry  doflnod  by 
the  RoTised  SUtutoa,  {chmp.  $,  art,  l,  Me.  1,)  bee  been  reeognised  by  the  eourt  ef 
appealt.    (13  JKei.,  SM.) 

S.  A  defeiidAnt,  agaiiiet  whom  an  Attaobmeiit  ittues,  ftppearingandiiot  eon  testing 
it,  it  mast  be  regarded  m  TAtid.    ( Civil  Codt,  ••«.  287.) 

S.  The  oonrti  incline  to  an  eqaitsble  eoaatrvetion  of4lM  Attaohment  Iftwe,  •»  ee  to 
■eevre  the  rlghta  of  ereditoriy  And  to  m*ke  the  etatutet  remedy  the  eriU  ee 
detigned  by  the  legitUture  enaeting  them .     (10  Orat, ,  280;  10  Ih. ,  448;  10  Bich,,  16.) 

4.  Where  the  debtor  lenTee  his  home,  with  the  intention  of  going  out  of  the  State, 
and  eonsamates  this  purpose,  and  ia  absent  from  Ait  fteeie  pursuant  to  sveh  Intetttiesi 
for  the  period  of  four  months,  it  must  be  regarded  as  absenoe  from  the  State  and 
ground  for  attaehment;  although  some  unlooked-for  casualty  may  haTe  delayed  him 
a  few  days  from  passing  beyond  the  territorial  boundary  oi  the  State. 

» 

Jas.  Haxlav  and  Jas.  Harlan,  Jr.,  for  appellant,  cited  Civil 
Code,  sees.  221,  287,  729, 250. 

M.  R.  &,  T.  B.  Hardin,  for  appellees,  cited  Samud  vs.  Dal- 
km,  Mss.  apin.,  Jan.  1857;  8  Ikma,  579;  8  lb.,  67;  Civil  Code^ 
sees.  221,871,  225,  226,  728,729;  Rev.  SUd.,  chap.  97. 
.  Simpson  Al  Sgott,  on  same  side,  cited  Ctvi^  Code,  sees.  257, 
221,  161,259,728,729,730;  14  B.  Mm.,  195;  Bondurant  vs. 
Apperson,  ante,  p.  30;  Hanson  vs.  Bowyer,^ante,p.  108. 

JUDGB  WILLIAMS  mlitibid  thi  orxviOH  or  tbi  oovbt: 

Slmms,  the  debtor,  left  his  hoase,  in  Washinfcton  coanty, 
some  60  miles  from  Louisville,  on  the  18th  December,  1859, 
with  stock  lor  Mississippi  and  Louisiana.  He  expected  to 
ship  the  stock  on  board  a  steamer  at  Louisville  on  the  20th 
December,  but  was  unexpectedly  and  unavoidably  detained  at 
Louisville  until  the  24th  December,  when  he  embarked,  with 
his  stock,  on  a  steamer  bound  down  the  Ohio  river.  He  did 
not  return  to  this  State  until  about  the  first  of  the  following 
May.  From  the  forenoon  of  21st  April  down  to  2d  May,  some 
twenty  attachments  were  sued  out  against  his  estate. 
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Appellant's  attachment,  for  about  $10,000,  came  to  the  •her> 
ifi's  hands  in  the  forenoon  of  21st  April,  some  two  or  three 
only  having  been  previoasly  sued  out.  Several  others  were 
«ned  out  on  the  same  day,  bat  after  Spalding's  attachment. 

Those  who  sued  out  their  attachments  after  Spalding,  and 
previous  to  24th  April,  filed  additional  affidavits,  executed  new 
bonds,  and  had  other  attachments  sued  out  on  26th  April. 

Some  of  these  attachments  were  at  law,  others  in  equity, 
but  all  were  transferred  to  the  equity  docket  and  consolidated, 
after  which  those  who  sued  out  attachments,  subsequent  to 
Spalding,  filed  their  petition  to  become  a  party,  and  answered, 
contesting  the  legality  of  his  attachment  because  the  debtor 
had  not  been  absent  from  the  ^tate  four  months  when  his  at- 
tachment issued — absence  firotn  the  State  for  four  months  be- 
ing the  sole  ground  upon  which  all  the  attachments  were  sued 
out. 

Mrs.  Simms,  setting  up  a  claim  to  some  of  the  property  at- 
tached as  her  separate  estate,  was  made  a  party.  Simms,  on 
a  rule  to  answer  her  petition,  appeared  in  all  the  cases,  but 
did  not  contest  the  attachments.  The  causes  were  referred  to 
a  commissioner  to  report  the  amount'of  the  respective  clainw, 
the  order  of  attachments,  and  priority  of  liens.  The  commk- 
iioner,  having  reported  the  priority  of  liens  according  to  the 
dates  of  the  respective  attachments,  exceptions  were  filed  to 
his  report.  •  ^ 

The  court  adjudged  that  the  attachments  could  not  legally 
be  sued  out  until  the  24th  April,  and  that,  as  Spalding's  had 
been  sued  out  the  2l8t  April,  it  should  be  postponed  until 
those  sued  out  on  and  after  the  84th  April  were  satisfied; 
which,  in  effect,  defeats  Spalding's  claim,  as  Simms'  estate  is 
inadequate  to  the  payment  of  his  debts.  From  this  judgment 
Spalding  prosecutes  this  appeal. 

Among  the  causes  for  attachment,  provided  by  sec,  221  Cwll 
Code,  is  the  one  found  in  paragraph  2,  sub-section  2,  or  ''whe 
kas  been  absent  therefVom  (the  State)  four  months." 

Whether,  for  the  purpose  of  attachment,  a  party  who  leaves 
home  with  the  intention  of  leaving  the  State,  and  who  actual^ 
ly  consumates  this  purpose,  but  who  is  unavoidably  detained 
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within  the  State  a  few  days,  should  be  regarded  aa  abseat 
from  the  State,  from  the  time  he  left  his  home,  or  not  until  he 
gets  beyond  the  territorial  jarisdiction  of  the  State,  is  a  qaea- 
tion  not  free  from  embarrassment,  and,  so  far  as  we  are  advi»* 
ed,  one  that  has  never  been  decided  by  this  court 

la  the  case  of  Speed  4"  BeaUie  et  al  vs.  Qrajf  4*  ^^-t  ^'>  9^^^ 
Juneterm^  1862,  this  court  held,  where  a  defendant  went,  by 
railroad,  through  the  States  of  Indiana  and  Illinois,  to  Cairo, 
from  his  home  in  Louisville,  that  he  was  absent  from  the  State 
from  the  day  he  left  home;  and  that  the  fact  that  the  boat  on 
which  he  embarked  at  Cairo,  down  the  Mississippi  river,  ha4 
touched  at^Columbus  and  Hickman,  in  this  State,  and  he  not 
even  going  ashore,  was  not  such. a  voluntary  returning  to  the 
State  as  to  prevent  his  absence  from  being  dated  from  the 
time  he  left  home. 

The  territorial  limits  of  this  State,  as  defined  by  statute,  (1 
Stan.  Rev,  St(Uutes^22l,)  is  on  '*the  line  run  by  Alexander  and 
Munsell,  on  the  parallel  of  latitude  thirty-sii  degrees  thirtj 
minutes,  to  the  middle  of  the  channel  of  the  Mississippi  river, 
opposite  the  point  on  the  Mississippi  below  New  Madrid,  fixed, 
marked,  and  ascertained  by  them  as  the  point  of  intersection 
of  said  parallel  of  latitude  and  said  river;  thence  up  said  river 
to  the  mouth  of  the  Ohio  river;  thence  crossing  the  Ohio  river 
to  the  northwest  bank,  at  low  water  mark;  thence  up  the 
northwest  bank  of  said  river,  at  low  water  mark,  to  a  point 
opposite  the  mouth  of  Big  Sandy  river." 

Thf  territorial  jurisdiction  of  the  State,  according  to  tfab 
boundary,  has  been  recognized  in  the  case  of  McFaH  vs.  Cam* 
mcnwealth,  (2  Jl£r^,304.)  If  a  defendant  must  actually  )>e  be- 
yond the  territorial  limits  of  the  S^ite  four  months,  before  aa 
attachment  should  issue  against  him,  for  absence,  there  is  a 
manifest  error  in  this  judgment.  Even  if  he  should  bedeesMd 
out  of  the  State  when  he  got  out  of  the  Ohio  river,  and  befose 
he  passed  below  the  State  line  on  the  Mississippi  river,  yd 
we  cannot  detm*mine,  in  the  absence  of  proof,  thai  Simms  had 
arrived  at  the  mouch  of  the  Ohio  river  two  days  after  he  em* 
barked  at  Louisville.  As  his  deposition  was  taken  to  estab* 
liah  his  detentioa  «t,  and  departui:e  firom  LoniKvilU,  by  appo^ 
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lees,  the  time  he  did  arrive  at  the  moath  of  the  Ohio  river,  and 
when  he  actually  passed  below  the  State  line,  on  the  Missis- 
sippi river,  could  also  have  been  established. 

Before  the  subsequent  attaching  creditors  could  assail  Spald- 
ing's attachment,  they  must  show  that  they  have  a  valid  sub- 
sisting attachment  and  lien;  for,  as  between  the  attaching 
creditors  and  Simms,  he  having  appeared  and  not  contesting 
the  attachments,  the  same  most  be  regarded  as  valid,  under 
section  287  Civil  Code. 

But,  in  reviewing  the  decisions  of  sister  States,  on  statutes 
of  kindred  character,  we  observe  a  strong  inclination  to  an 
equitable  construction,  so  as  to  secure  the  rights  of  creditors, 
and  to  make  the  statutes  remedy  the  evils,  as  designed  by  the 
Legislature  enacting  them. 

In  the  case  of  Moore  ei  alvs.  Hdt^  (10  Gra^,  269,)  the  appel- 
late court  of  Virginia  said  "it  might  be  held,  upon  an  equitable 
construction  of  the  statute,  that  where  a  debtor  has  actually 
left  his  usual  place  of  abode,  and  set  off  for  a  distant  State, 
with  the  intention  not  to  return  to  his  residence,  but  in  future 
to  reside  out  of  the  State,  an  attachment  sued  out  after  his  de- 
parture might  be  sustained,  although  it  chanced  he  had  not  ac- 
tually passed  the  State  line  at  the  time  fubpc^na  issued."  As 
it  was  determined  in  this  case  that  the  debtor  had  actually 
left  the  State  at  the  time  of  suing  the  attachment,  it  was  not 
a  necessary  question  to  be  decided;  but,  as  the  court  actually 
so  decided  in  the  subsequent  case  of  Clarke  vs.  Ward  etal^  (12 
OrcU.,  448,)  this  may  now  be  regarded  as  authoritative  ill  that 
State. 

In  this  latter  case,  the  attachment  was  sued  out  against 
Henry  P.  Ward,  to  attach  his  effects  as  a  non-resident,  be- 
tween the  hours  of  10  and  11  o'clock,  A.  M.,  28th  June,  1853. 
Henry  P.  Ward  had  been  for  some  time  a  resident  of  Win- 
chester, Virginia,  but  had  left  about  9  o'clock,  A.  M.,  of  28th 
June,  upon  the  Winchester  and  Potomac  railroad,  for  Phila- 
delphia, with  the  intention  of  residing  there.  That,  on  reach- 
ing Harper's  Perry,  Virginia,  he  remained  there  until  between 
2  and  3  o'clock,  P.  M.,  of  28th  June,  when  he  took  the  cars 
for  Baltinore,  intending  to  go  directly  to  Philadelphia.    The 
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court  held  him  a  non-resident,  within  the  meaning  of  the  stat- 
ute, from  the  time  he  left  Winchester. 

Without  intending  to  approve  in  its  full  length  and  breadth, 
we  quote  a  very  strong  case  of  equitable  construction, decided 
by  the  appellate  court  of  South  Carolina.  Sloan  vs.  Bangs  4* 
Co.,  (10  Rich.,  15.)  This  was  a  domestic  attachment,  and  its 
validity  depended  on  some  ot  the  defendants  being  within  the 
State  and  attempting  to  remove  their  property  at  the  time  of 
suing  out  the  attachment.  Four  of  the  five  partners  had  been 
out  of  the  State  some  months,  but  Mather,  the  other  partner, 
was  in  Anderson,  S.  C,  until  within  a  few  days  before  the  is- 
suing of  the  attachment.  He  left,  professing  an  intention  to 
return  in  a  few  days,  leaving  his  baggage  in  the  room  of  the 
hotel  where  he  boarded.  On  the  day  the  attachment  bears 
date,  he  was  in  Athens,  Georgia;  but,  at  the  time  of  suing  out 
the  attachment,  the  goods  of  the  firm  were  being  removed. 
The  attachment  was  sustained. 

The  obstructions  to  creditor^  in  the  service  of  their  process, 
for  four  months,  and  the  delay  in  the  obtention  of  their  judg- 
ments, were  the  evils  intended  to  be  remedied  by  the  Legisla- 
ture. In  thei3e  days  of  steamboat  and  railroad  travel,  the 
creditor  may  be,  and  generally  would  be,  as  effectually  ob- 
structed in  the  service  of  bis  process,  from  the  day  the  debtor 
leaves  home,  as  by  his  leaving  the  territorial  limits  of  the 
State;  and,  although  the  debtor  might  be  liable  to  delay  by 
unavoidable  and  unexpected  casualties,  yet  this  would  rarely «. 
if  ever,  be*of  any  practicable  advantage  to  the  creditor  in  get- 
ting his  process  served. 

Where  the  debtor  leaves  his  home,  with  the  intention  or 
going^out  of  the  State,  and  does  consummate  this  purpose,  and 
is  absent  from  his  home,  pursuant  to  such  intention,  for  the 
period  of  four  months,  we  think  this  should  be  regarded  as  an^ 
absence  from  the  State,  within  the  meaning  of  the  Code  and 
the  intention  of  the  Legislature,  notwithstanding  some  un- 
locked for  casualty  may  have  delayed  him  a  few  days  from^ 
passing  beyond  the  territorial  boundary  of  the  State. 
19 


Digitized  by  VjOOQIC 


290  METCALFE'S  REPORTS. 

Broadwell,  ke.  ts.  Broftdwell't  Adm'r. 

It  follows  that  priority  shoald  have  been  given  to  the  at- 
taching creditors,  according  to  the  time  when  their  respective 
attachments  went  into  the  sheriff's  hands. 

The  affidavit  of  Spalding  substantially  complies  with  sec- 
tion 222  Civil  Code,  and  is  not  liable  to  the  objection  nrged 
against  it. 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  flirther  proceedings  in  conformity 
to  this  opinion. 


0A6B  23— PBTITION  BQUITY-JULT  S. 

i^^  Broadwell,  &c-  vs.  Broadwell's  AdmV. 

▲PFBAL  rSOM  THB  HABlXSail  OIMVIf  OQVST. 

1.  A  UiUtor,  in  1848,  d«TU«d  to  hit  wifa  all  hit  MtoU,  rMl,  penomal  and  mixtd; 
in  1858  and  1864  h«  aoqulred  real  ettate,  aod  died  in  1801.  The  will  gaTe  no  direo- 
lUift  ahoat  tha  payment  of  dobu.  The  widow  heeaiae  adminlttratriji,  and  lonchtto 
ha»«  Um  after  ae^ nirod  leal  eatate,  which  detoended  to  the  hoirt  at  law,  aypcofriatel 
to  the  payment  of  the  tattator't  debti,  and  exonerate  the  pertonal  estate  and  ilareib 
whieh  were  ample  to  pay  them.  Htld,  That  the  real  eetate  oonld  not  be  thus  tab- 
Jeetedy  In  tha  abienoe  of  a  dear  intention,  either  ezprett  or  implied,  of  tho  toelater 
ia  axoBfrata  the  partonnl  eetato  and  tlaTea.  (8  Ramk,  Ami.  M^p.,  286;  •  Jfaieu, 
160.) 

2.  The  lawi  in  ezlttenoe  at  the  time  the  RoTited  Statntei  went  into  effeot  fOTom 
wlUt  prerioimly  mada. 

8.  Tha  baqveai  of  a  partiealar  thing  or  money,  t pedfled  and  difttngalthad  tt9m 
all  othert  of  the  tame  kind,  it  a  regular  tpeoifle  legaey. 

4.  The  debts  of  a  teitator  are  to  be  paid,  flrtt  ont  of  the  perlthable  goodi,  not 
•peoUkaUy  heyeathed,  neat  ont  of  the  tUTM,  and  if  Iheto  be  inrafielent,  than  oat 
•I  the  laal  eatate»  where  tho  wUl  guiket  no  proTition  fat  thair  pa^pent. 

J,  S.  BoTD,  for  appellants,  cited  3  Mon.^  285-6;  6  Mass.^  140; 
8  Raade,  220;  lAvingsUm  vs.  Livingston^  8  Joknson^s  Ch^y.  Rep,; 
Livingston  vs.  Newkirk,  lb. 

W.  W.  TftofBLK,  for  appelleoi  cited  8  Mon.^  285;  8  Joknson^s 
Ch%  Rep.,  820. 
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JWDQM  WILLIAMS  MLmsi»  ntu  orntfm  op  tn  oovmt: 

Sterlin  E.  Broadwell  made  the  following  will  in  1848: 

"Lexington,  December  30th,  1848. 

The  breaking  out  of  the  cholera  is  hourly  anticipated  in  oar 
city,  and,  not  knowing  who  may  be  the  first  victims  to  the  fatal 
disease,  I  prepare  this,  my  last  will  and  testament,  for  the  bene- 
fit of  my  dear  wife,  Drusilla  C.  Broadwell.  *  1  do  give  and 
bequeath  to  my  dear  wife,  Drusilla  C.  Broadwell,  all  of  my 
estate,  in  fee  simple,  to  do  as  she  pleases  with,  both  real,  per* 
sonal  and  mixed.  8.  E.  BROADWELL." 

The  testator  afterwards  acquired  real  estate,  in  the  years 
1853  and  1854,  and,  without  a  republication  of  his  will,  died 
in  1861. 

Mrs.  Broadwell  became  administratrix,  with  the  will  an- 
nexed. She  filed  this  petition,  to  have  the  after  acquired  real 
estate,  which  had  descended  to  the  heirs  at  law,  appropriated 
to  the  payment  of  testator's  debts,  and,  to  the  extent  of  itfi 
value,  exonerate  the  personal  estate  and  slaves  of  the  testator 
from  this  liability. 

The  heirs  at  law  contested  the  right  of  the  administratriit, 
who  was  also  the  sole  legatee,  to  thus  exonerate  the  personal, 
estate  and  slaves. 

The  circuit  court,  on  the  hearing,  adjudged  that  the  after 
acquired  real  estate,  thus  descended  to  the  heirs,  be  sold,  and 
the  proceeds  applied  to  the  payment  of  the  debts,  and  to  the 
exoneration  of  the  estate  bequeathed.  To  reverse  which  the 
heirs  prosecutes  this  appeal. 

The  Revised  Statutes  provides  that  the  laws  in  existence  at 
the  time  they  go  into  effect  shall  govern  wills  previously  made. 
So  these  have  no  application  to  this  case. 

''A  regular  specific  legacy  may  be  defined, -th^  bequest  of  a 
particular  thing  or  money  specified  and  distinguished  from 
all  others  of  the  same  kind,  as  of  a  horse,  a  piece  of  plate, 
money  in  a  purse,  stock  in  the  publio  faadsi  a  security  for 
money,  which  would  immediately  vest  with  the  assent  of  the 
executor.'*    (1  Roper,  149.) 

This  is  a  general  bequest  and  devise  of  all  th#  testator's  eta^. 
tate  of  every  kind,  and  not  a  specific  bequest. 
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The  laws  of  the  land  required  his  debts  to  be  paid,  first  oat 
of  the  perishable  goods  not  specifically  bequeathed,  next  out 
of  the  slaves,  and,  if  these  be  insufficient,  then  out  of  the  real 
estate. 

As  the  testator  made  no  provision  for  the  payment  of  his 
debts,  it  must  be  presumed  that  he  intended  they  should  be 
paid  in  manner  as  provided  by  law. 

Before  the  personal  estate  can  be  exonerated  from  this 
charge,  even  as  betwsen  the  legatee  and  heir,  a  clear  inten- 
tion, either  express  or  implied,  to  exonerate  it,  must  be  mani- 
fested by  the  testator. 

For  a  very  elaborate  discussion  of  this  doctrine,  reference  is 
made  to  the  cases  of  Walker^s  Estate,  (3  Rawle,  Penn,  Rep.  236;) 
Hojfs  et  al  Exr^s.  vs.  Jackson  et  dy  (6  Mass.f  150.) 

Nothing  herein  conflicts  with  the  case  of  Trumbo  vs.  Lorencjfy 
(3  Mon.,  285,)  or  Livingston  vs.  Newkirk,  (3  John.  Chan.  Rep.^ 
820.) 

As  the  personal  estate,  including  the  slaves,  was  more  than 
ample  to  pay  ofi'all  the  testator's  debts,  the  court  erred  in  sub- 
jecting the  real  estate  descended  to  the  heirs. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remand- 
ed with  directions  to  dismiss  the  plaintiff's  petition. 


0A8B  S4— PBTITION  ORDINABT— JIJLT  7. 

Berrj  &  Johnson  ts.  Ransdall. 

▲PPIAL  FEOM  TBI   HIMBT  OIEQUIT  COUBT. 

1.  Any  Attempt  by  tho  LegisUtnrt  so  to  ehmnge  the  remedy  m  to  impair  tlie  obli- 
gation of  a  oontraet  it  prohibited  by  the  Oonttitntion. 

2.  A  Btatate  of  limitation,  which  does  not  allow  a  reaaonable  time  after  ita  paa- 
■age  for  the  oommeneement  of  laiti  on  existing  eautet  of  action,  is  BBOonstitational. 
(4  Wh^,  307;  S  P^Un,  390;  3  OrtmUaf,  2M;  S  M<m.,  430.)  Thirty  dayf  it  not  a 
reaaonable  time. 
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S.  Tho  not  of  Maroli  15»  1M2,  by  whioh,  nflor  thirty  dnyt,  tho  Hmitntiont  of  no- 
tions, oontninod  in  cAopter  63  of  ike  Beti—d  Statutes,  should  oztond  to  nnd  ombrnoo 
nil  CMOS,  whether  tho  right  of  notion  nooruod  beforo  or  nftor  tho  Reyised  Statutes 
took  effect,  is  unoonstitutionnl  nnd  Toid. 

I.  N.  Webb,  for  appellants,  cited  Ntchob  vs.  WM,  8th  Wheat; 
2  Strange,  827;  17  John.,  182. 

Simpson  &  Scott,  on  same  side. 

S.  £.  DeHavek,  for  appellee,  cited  Act  of  feb.  4,  1858,  Rev. 
Skat.,  135;  1  Met,,  520;  3  Met.,  88. 

JUDGE  BULLITT  dilivkud  ths  opijiioji  ov  thi  ooubt: 

This  action  was  commenced  on  the  26th  March,  1863,  upon 
a  note  payable  on  the  3d  June,  1847.  The  defendant  pleaded 
the  statute  of  limitations,  alleging  that  the  cause  of  action 
had  accrued  more  than  fifteen  years  before  the  commence* 
ment  of  the  action.  The  law  and  facts  having  been  submit- 
ted to  the  court,  the  plea  of  limitation  was  sustained,  and  a 
judgment  rendered  in  bar  of  the  plaintifi's  action,  from  which 
he  appealed. 

Before  the  adoption  of  the  Revised  Statutes  there  was  no 
limitation  to  actions  upon  demands  of  this  character,  which,  by 
the  act  of  1812,  adopted  in  the  Revised  Statutes,  are  placed 
upon  the  same  footing  as  sealed  writings. 

Chester  63  of  the  Revised  StatiUes  prescribed  a  limitation  of 
fifteen  years  upon  such  actions,  {art.  3,  sec.  1,)  but  declared  that 
its  provisions  should  not  apply  to  causes  of  action  previously 
accrued.    {Art.  1,  sec.  1.) 

An  act  approved  February  4,  1858,  {Sess.  Act.f,  26,)  declared 
that  the  provisions  of  said  chapter  should  "embrace  all  cases 
in  which  the  cause  of  action  accrued,  whether  before  or  after 
the  Revised  Statutes  took  efiect,  from  and  after  the  first  day  of 
August,  1850."  But  that  act  has  been  decided  to  be  uncon- 
stitutional, BO  far  at  least  as  it  relates  to  personal  actions,  be- 
cause the  subject  was  not  expressed  in  the  title.  {Chiles  4* 
Thomas  vs.  Monroe,  winter  term,  1862.) 

By  an  act  approved  March  15,  1862,  entitled  '*an  act  to 
amend  chapter  63  of  the  Revised  Statutes,  entitled  ^Limitation 
of  actions  and  suits,'  "  it  was  declared:    "§  1.  That  the  provis- 


Digitized  by  VjOOQIC 


294  METCALFE'S  REPORTS 

Berry  k  Johaion  ri.  SaasdAll. 

ions  of /chapter  63  of  the  Revised  Statutes,  entitled  ^Limita- 
tion  of  actions  and  suits,*  shall  extend  to  and  embrace  all 
cases,  whether  the  right  of  action  accrued  before  or  after  the 
Revised  Statutes  took  effect.  §  2.  This  act  shall  take  effect 
thirty  days  from  its  passage." 

Has  the  Legislature  the  constitutional  power  to  prohibit  the 
bringing  of  actions,  after  the  lapse  of  thirty  days,  upon  which 
there  was  before  no  limitation? 

It  is  settled  that  the  legal  obligation  of  a  contract  consists  in 
the  remedy  given  by  law  to  enforce  its  performance,  or  to 
make  compensation  for  the  failure  to  perform  it;  and,  conse- 
quently, that  any  attempt  by  the  Legislature  so  to  change  the 
remedy  as  to  impair  the  obligation  of  a  contract;  is  prohibited 
by  that  clause  of  the  Constitution  of  the  United  States  whieh 
declares  that  no  State  shall  pass  any  law  impairing  the  obb^ 
gation  of  contracts.  (Blair  vs.  Williams,  4  Littdl^  84;  Lapsbg 
tif.  Brashears  If  Barr^  Id.y  47;  Qretn  vs.  Biddle^S  Wkeaton,  1,  75; 
BroTtson  vs.  KinsiCj  1  Howard^  311;  McCrachen  vs.  Bayman^  3 
Howard,  608;  Quackenbush  vs.  Banks,  I  Durie,  128;  1  KJSHfs 
Com.,  419,  note  c.) 

^'Whatever  belongs  merely  to  the*  remedy  may  be  altered 
according  to  the  will  of  the  State,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract.  But  if  that  effect  is 
produced,  it  is  immaterial  whether  it  is  done  by  acting  on  die 
remedy,  or  on  the  contract  itself;  in  either  case  it  is  prohibited 
by  the  constitution."  {Smithes  Com.  on  Con.  If  Stat.  C^nstrucUam^ 
388.) 

The  same  author  says:  *' Although  ordinary  statutes  of  lim- 
itations to  actions  are  not  within  this  clause,  yetif  »uch  a  stat- 
ute should  be  passed  which  does  not  allow  a  reasonable  time, 
after  the  passing  thereof,  for  the  commencement  of  suits  oa 
existing  causes  of  action,  such  an  act  would  be  unoonstita- 
tional."  '{Page  407.)  This  view  is  sustained  by  tke  opinioM 
of  several  eminent  jurists.  ( Sturgis  vs.  CroumingMM,  4 
Wheaion,  207;  Jackson  vs.  Lampshire,  3  Peters,  290:  Proytietoss 
4*  Co.  vs.  Labom  et  al,  2  OreenUaf,  294;  Carl  vs.  Hsgger  et  d,  8 
iiassl,  430.) 
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The  duty  of  oontroUing  the  discretion  of  the  LegisUture  in 
matters  of  this  kind,  and  of  deciding  whether  the  time  which 
it  has  chosen  to  allow  for  the  bringing  of  actions,  is  reason- 
able or  not.  involves  the  performance  of  a  delicate  task.  But 
it  is  a  duty  that  cannot  be  avoided,  and  which  frequently  may 
be  performed  without  much  difficulty.  For  instance,  an  act  al- 
lowing a  period  of  fifteen  years  for  bringing  actions,  upon  which- 
there  was  no  previous  limitation,  would  be  clearly  constitii- 
tionaU  because  every  one  would  have  ample  opportunity  to 
learn  that  the  act  had  been  passed,  and  to  bring  bis  action;  but 
an  act  allowing  but  one  day  for  the  bringing  of  such  actions 
would  be  clearly  unconstitutional,  because,  practically,  it 
would  deprive  parties  of  the  right  to  sue  at  all. 

Is  the  period,  allowed  by  the  act  under  consideration,  sucb 
reasonable  time  that  it  can  be  said  not  seriously  to  impair  the 
obligation  of  the  contracts  afiected  by  it?     ^ 

In  the  case  of  Pearce^s  heirs  vs,  Palton  et  a/,  this  court  said: 
«'Six  months  is  not  the  time  prescribed  for  the  suit,  but  seven 
years,  end  if  it  was,  we  should  hardly  regard  it  as  a  rea$onable 
time  tot>e  constitutionally  available  to  bar  ^e  remedy  as  a 
mere  act  of  limitation."     (7  B.  Man,,  168.)     In  Lewis  vs.  Harbin^ 
Sfc.^  this  court,   with   manifest   reluctance,  sustained   an  act 
which  alowed  a  period  of  five  years  for  bringing  actions  upon 
which  tbre  was  no  previous  limitation.    And  it  was  sustain- 
ed upon  he  ground  that  *'the  prospective  time  given   by  the 
statute  W)uld  seem  to  be  reasonable,  not  only   to  enable  the 
creditor,  ly  the  exercise  of  reasonable  vigilance,  to  arrive  at 
a  knowlelge  of  the  enactment,  but  also  to  avail  himself  of  the 
remedy  aTorded."     In  that  case  the  court  said:    '*lt  has  been 
said  that  ill  must  be  presumed  to  know  the  law,  but  it  is  cer- 
tain that  ie  maxim  is  not  true  in  fact;  ao  far  from  it,  there 
are  few  ^o  do  know  it.    Contracting  parties   must  be   pre- 
sumed to  now  the  laws  under  which  their  contracts  are  made, 
but  it  is  nt  even  universally  true  that  they  will  be  presumed 
to  know  tb  law  of  their  contracts,  against  palpable  proof  to 
the  contray,  as  instances  are  not  unfrequent  of  their  being  dis- 
charged frm  their  contracts  upon  the  sole  ground  of  their  ig- 
norance olthe  law  under  which  they  were  made.     It  would 
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seem  to  be  enough  to  require  the  citizen  to  look  and  know  the 
law  of  his  contract,  and  not  to  have  imposed  upon  him  the 
burthen  of  looking  to,  and  availing  himself  of  other  subse- 
quent enactments,  at  the  peril  of  forfeiting  forever  the  obliga- 
tion of  his  contract,  and  the  loss  of  his  entire  demand."  The 
court  also  said,  that  if  the  act  had  ^'cut  off  all  actions  after  the 
1st  day  of  July,  1638,  only  about  five  months  after  the  pEtssage 
of  the  law,  a  time  scarcely  sufficient  to  enable  even  the  law- 
yers of  the  community  to  learn  that  such  a  law  had  passed, 
such  an  enactment  would  have  shocked  the  moral  sense  of 
mankind  as  unjust  and  iniquitous."     (5  B,  Mnn.^  564.) 

To  require  that  persons,  upon  whose  causes  of  action  there 
was  no  limitation,  should  learn  that  the  statute  undbr  consid- 
eration had  been  enacted,  and  bring  their  actions  vrithin  thirty 
days  after  its  enactment,  would  be  unreasonable  snd  oppres- 
sive. In  our  opini^,  the  said  statute  is  unconstititional  and 
void. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 


CASE  26— PBTITIOIf  ORDINART-JULY  8. 

Whitney  ts.  Sudduth,  &c. 

▲rPBAL    FROM  TBI  BOVftBOH  OIBOTTIT  OOUBT. 

A  DoU  £^T«n,  "ir«  or  either  of  us,  dirootors  of  CentroTille  and  JaokBiv^ille  Tun- 
pike  Oo.,  promise  to  pay/'  Ao.,  is  the  indiyidual  oblisation  of  those  wbiiffned.  It 
U  not  the  obligation  of  the  corporation. 

Jno.  a.  Prall,  for  appellant,  cited  2  Kenfs  Cam.y  Bl;  Story 
on  Agency,  147;  1  B.  Man.,  201;  3  JBxcA.,  3;  Chitty  onDontracts^ 
210;  3  Marsh.,  258;  7  Mon.,  356;  2.  Bibb,  397;  3  Mrsh.,  184; 
1  Greenleafs  Ev.,  sec.    282;  1  Mason's  Rep.,  11;  3tfel..  397. 
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R.  T.  Davis,  for  appellees,  cited  1  Met.^  71;  1  Marsh. y  485; 
10  B,  Mon.,  351;  16  Pick.,  347;  Story  on  Agency,  sees.  154, 276; 
AngeB  If  Ames  on  Corporations^  pages  284-5;  10  Chll  4*  Johnson, 
280. 

OHIBF  J08TIOB  DUVALL  dilitseid  vum  ofixioh  or  thb  covbt: 

The  appellant  sued  the  appellee  on  the  following  note: 

"On  or  before  the  7th  of  September,  1861,  we  or  either  of  us, 
Joseph  Cantrill,  Pres't,  Dr.  Jos.  Cantrill,  L.  6.  Saddutli,  Jas.  T. 
Ware,  and  J.  W.  Allison,  Directors  of  Centreville  and  Jack* 
sonville  Turnpike  Co.,  promise  to  pay  to  George  H.  Whitney, 
or  order,  fifteen  hundred  and  nine  ^  dollars,  for  value  receiv- 
ed, this  7th  day  of  March,  1861. 

(Signed:)  JOS.  CANTRELL,  Prest., 

LEVI  G.  SUDDUTH, 
J.  T.  WARE, 
JNO.  W.  ALLISON, 
JOS.  CANTRILL,  Je.» 

The  judgment  of  the  court  below  was,  in  effect,  that  the 
plaintiff  was  entitled  to  a  judgment  against  the  corporation, 
but  not  against  the  defendants  individually,  and  the  action  was 
therefore  dismissed.  From  that  judgment  the  plaintiff  has  ap- 
pealed. 

The  sole  question  to  be  decided  is,  whether  the  defendants 
are  individually  liable  on  the  note,  or  whether  it  is  the  obliga- 
tion of  the  corporation  mentioned  in  it. 

This,  of  course,  is  a  question  of  intention  to  be  determined 
from  what  appears  on  the  face  of  the  writing.  It  is  true,  as 
contended,  that  the  later  cases  on  this  subject  have,  to  some 
extent,  modified  the  rule  adopted  in  the  earlier  cases,  the  ap- 
plication of  which  rule,  instead  of  giving  effect  to  the  obvious 
intent  of  the  parties,  often  defeated  it.  But  none  of  the  cases 
have  gone  to  the  extent  of  varying  the  legal  import  of  the 
contract,  according  to  the  natural  meaning  of  the  terms  em- 
ployed by  the  parties. 

The  case  of  Nash  vs.  Roberts,  (1  B.  Mon.,  201,)  is  analogous 
to  the  present  case  in  every  material  particular.  There  the 
defendants,  <'as  trustees  of  the  town  of  Harrodsburg,*'  jointly 
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and  severally  promised  to  pay  to  the  order  of  Phelps,  superin- 
tendent, &c.,  one  hundred  dollars  in  nine  months,  &€.  The 
note  was  signed  by  Sutton,  as  President,  and  by  Jones  and  three 
others  styling  themselves  trustees.  It  was  held  "that  the  in- 
strument does  not  purport  to  be  a  corporate  act,  either  in  the 
body  or  in  the  form  of  its  execution,  and  is  entirely  withont  a 
seal.  It  does  not  profess  to  bind  the  town,  or  the  trustees  of 
Harrodsburg  generally,  nor  does  it  make  any  reference  to  the 
successors  of  those  who  executed  it.  There  is,  moreover, 
nothing  in  it  pointing  to  the  funds  of  the  town  as  the  source, 
much  less  as  the  only  source  to  which  the  obligee  is  to  look  for 
payment.  But  the  defendant,  designating  themselves  as  trus- 
tees, both  in  the  body  of  the  note  and  in  their  signatures  to  it, 
as  trustees,  promise  to  pay,  not  only  jointly,  but  severally  also. 

The  note  binds  no  other  person  or  thing,  and  perhaps  could 
not  have  bound  any  other  but  themselves,  for  the  payment  of 
the  one  hundred  dollar^,  which  they  expressly,  and  jointly  and 
severally  promise  to  pay;  and  the  question  is,  whether  they  are, 
or  intended  to  be,  individually  bound?  The  language  of  the 
note  is  not  "the  trustees  of  Harrodsburg  promise  to  pay,"  &c., 
but  "we,  as  trustees,  promise."  It  is  not  the  trustees  merely 
who  promise,  but  the  defendants,  as  trustees,  promise;  and  if 
it  were  otherwise  uncertain  whether  they  promised  or  intend* 
ed  to  promise  individually,  all  doubt  is  removed  by  the  fact 
that  they  promise  severally.  This  several  liability  must  be 
personal.  It  is  wholly  inconsistent  with  a  restricted  liability, 
merely  in  the  artificial  character  of  trustees." 

This  reasoning  is  so  conclusive,  and  so  manifestly  applicable 
to  the  present  case,  that  nothing  need  be  added  to  sustain  the 
conclusion  to  which  it  leads — a  conclusion  we  believe  to  be 
right,  and  from  which  therefore  we  cannot  depart.  The  sub- 
sequent cases  referred  to  will  be  found,  on  examination,  to  be 
clearly  distinguishable  from  the  present,  either  in  the  import  of 
the  obligation  itself  or  in  the  facts  connected  with  its  execu- 
tion. 

Our  conclusion  is,  that  the  note  in  question,  according  to  its 

ue  import,  and  the  intent  of  the  parties  as  evidenced  by  its 
terms,  imposes  a  personal  liability  on  the  defendants,  binding 
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them  individqally,  and  dot  the  corporation  of  which  they  style 
themselves  the  members. 

The  judgment  is  therefore  reversed,  and  the  cause  renutnded 
for  judgment  and  Airther  prceeding«  in  conformity  with  thia 
opinion. 


CASE  2^-PSTITIOK  BQUITT-fiEPTBMBBB  2$. 

Short  &  Co.  vs.  Trabue  &  Co. 

AFPli.Ii  FBOX  TBI  LOUIBTXLLS  OHAXOBBT  OOVBT. 

1.  By  the  Isw  of  this  State,  %  remote  Melgnor  of  *  aote  ii  not  primarily  Hable  t* 
the  holder;  and  the  immediate  assignor  is  only  liable  for  the  eoaiideratioB  reoeire^ 
with  six  per  cent  interest,  and  the  holder  cannot  make  him  liable  withoot  first  pros- 
eenting  the  payor  with  diligenoe.    Otherwise  by  the  law  of  Louisiana. 

S.  An  agreement  to  perform  an  act  at  a  partlonlar  place  is  presumed  to  be  mad# 
with  referenoe  to  the  law  of  that  place;  and  an  agreement  to  perform  an  aet,  withont 
designating  a  place  of  performance,  is  presumed  to  be  made  with  referenoe  to  the  law 
•f  the  place  at  which  the  agreement  is  made.  These  presumptions  are  oonclnsiye. 
The  same  rule  appHes  to  both  parties  to  the  contract. 

S.  The  indorser  of  a  note  promises,  upon  certain  oonditions,  which  are  not  ^• 
pressed  in  the  contract  of  indorsement,  but  which  are  Implied  by  law,  that  be  erili 
pay  it;  but  not  that  he  will  pay  it  at  the  place  named  in  the  note  for  payment.  Hit 
premise  is  general  for  the  payment  of  the  note,  on. the  implied  conditions;  and  such 
general  promise,  not  specially  to  be  performed  elsewhere,  is  goTcrned  by  the  lest  !••» 
wniraetut,  which  must  determine  the  conditions  upon  whieh  be  is  to  be  held  liable. 

4.  In  an  action  against  the  indorser  of  a  note,  payable  in  one  State  and  indorsed 
la  another,  the  laws  of  which  difTer,  the  liability  of  the  indorser  depends  upon  the 
law  of  the  place  of  iniorsement,  and  not  upon  thatef  the  State  wtere  it  is  payable, 
ner  upon  the  hx  tiomieiiii, 

5.  The  indorsement,  by  aoitiien  of  Louisiana,  made  in  Kentucky,  on  a  note  pay- 
able to  him  in  Louisiana,  Is  gorerned  by  the  law  of  Kentucky. 

Chas.  Ripley,  for  appellants,  cited  Edvxirds  on  BilU,  263;  4 
Dev.,  {N.  C.,)  123;  7  Ma.,  120;  2  Ketty,  {Geo.,)  158;  2  J2a.,395; 
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5  iJ.,  286;  7  B.  Mon,,  578;  Story  Conflict  of  Laws,  316,4;  1  Met., 
(Mass.,)  82;  12  WendeU,  439. 

G.  A.  &  I.  Caldwell,  for  appelleea«  cited  2  Kent,  459;  1 
jlArf  4-  Mw,  iVfuj  Sm<?*  jE?nff.  jR<jp..  43;  6  Jlfiw*.,  159;  14  Ver- 
mmt,  33;  7  B,  Mon.,  575. 

JUDGB  BULLITT  dbliyirkd  thb  opihioh  of  thb  ooust: 

Clanton  &  McFadden  executed  a  note  in  Kentucky,  where 
they  resided,  to  Short  &  Co.,  residents  of  Louisiana,  payable 
at  their  office  in  New  Orleans,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum.  The  note  was  indorsed  and  as- 
signed by  Short  &  Co.,  to  Cayce  &  Hopkins,  and  by  them  to 
Trabue  &  Co.  Both  assignments  were  made  in  Kentucky, 
where  Cayce  &  Hopkins  and  Trabue  &  Co.  resided.  The 
stipulated  interest  is  lawful  in  Louisiana,  and  not  here.  The 
note  not  having  been  paid  at  maturity,  Trabue  &  Co.  had  it 
protested,  gave  notice  of  its  dishonor,  brought  this  action 
against  Short  &,  Co.,  and  obtained  a  judgment  against  them 
for  the  amount  of  the  note  and  eight  per  cent,  interest,  from 
which  they  appeal. 

By  the  law  of  this  State,  a  remote  assignor  of  a  note  is  not 
primarily  liable  to  the  holder;  and  the  immediate  assignor  is 
only  liable  for  the  consideration  received,  with  six  per  cent, 
interest;  and  the  holder  cannot  make  him  liable  without  first 
prosecuting  the  payor  with  diligence.  The  judgment  moat, 
therefore,  be  reversed,  if  the  liability  of  Short  &  Co.  is  gov- 
erned by  the  law  of  this  State. 

The  allegations  of  Trabue  &  Co.,  that,  "by  the  law  of  Lou- 
isiana, where  the  said  writing  is  payable,  it  is  placed  on  the 
footing,  and  has  the  force  and  effect,  of  a  bill  of  exchange,"  is 
denied  by  the  answer  and  not  sustained  by  the  proof,  and, 
therefore,  we  need  not  consider  the  effect  of  an  indorsement, 
here,  of  a  paper  having  the  form  of  a  note,  according  to  oar 
law,  and  the  effect  of  a  bill,  according  to  the  law  of  another 
country  in  which  it  is  payable. 

It  is  proved,  however,  that,  by  the  law  of  Louisiana,  each 
prior  indorser  of  a  note  like  this  is  primarily  liable  to  the 
holder,  for  the  amount  of  the  note  and  the  stipulated  interest, 
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not  exceeding  eight  per  cent.,  upon  a  protest  and  notice  of 
noo-payment|  without  a  previous  suit  against  the  payor;  and 
the  counsel  of  Trabue  &  Go.  contend  that  Short  &  Go.  are 
liable  according  to  that  law. 

The  question,  what  law  governs  a  contract,  depends,  theo- 
retically at  least,  upon  the  intention  of  the  contracting  parties. 
But,  to  ascertain  their  intention,  the  courts  have  established 
certain  rules,  which  experience  teaches  that  it  is  better  to  ob- 
serve, though  they  may  sometimes  defeat  the  intention  of  par- 
ties, than  to  attempt  to  ascertain  their  intention  by  considering 
their  verbal  declarations,  or  the  minute  circumstances  of  each 
particular  case. 

According  to  those  rules>  an  agreement  to  perform  an  act  at 
a  particular  place,  is  presumed  to  be  made  with  reference  to 
the  law  of  that  place;  and  an  agreement  to  perform  an  act, 
without  designating  a  place  of  performance,  is  presumed  to 
be  made  with  reference  to  the  law  of  the  place  at  which  the 
agreement  is  made.  And  these  presumptions  are  conclusive. 
Regarding  the  obligation  of  the  contract,  as  a  general  rule,  a 
person  agreeing  here  to  perform  an  act  in  another  country  is 
precluded  from  showing,  by  any  evidence  whatever,  that  he 
contracted  with  reference  to  the  law  of  this  State;  and  a  per- 
son agreeing  here  to  perform  an  act,  without  designating  a 
place  of  performance,  is  precluded  from  showing,  by  any  evi- 
dence whatever,  that  he  contracted  with  reference  to  the  law 
of  any  other  country.  The  same  rule  applies  to  both  parties 
to  the  contract. 

The  counsel  of  Trabue  &  Go.  concede,  that,  as  a  general 
rule,  an  indorsement  of  a  note  or  bill,  such  as  was  made  by 
Short  &  Go.,  makes  the  indorser  liable  according  to  the  law  of 
the  place  of  indorsement.  But  they  rely  upon  the  facts,  that 
Short  &  Go.  resided  in  New  Orleans,  that  the  note  was  pay- 
able there,  and  that  it  bears  Louisiana  interest,  for  the  pur- 
pose of  showing  that  Short  &  Go.,  when  th^y  indorsed  it,  con- 
templated taking  it  up  in  New  Orleans,  if  the  makers  should 
fail  to  pay  it;  and,  consequently,  that  they,  as  indorsers,  con- 
tracted with  reference  to  the  law  of  Louisiana,  and  are  bound 
thereby. 


A 
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One  of  the  cases  cited  in  rapport  of  that  position  is  the  case 
of  Chimskaw  vs.  Bendor,  (6  Mass.,  157,)  which  was  a  sait  apon 
a  bill  drawn  at  Manchester,  on  a  Boston  firm,  and  accepted  oa 
the  same  day,  to  be  paid  in  London.  The  court  said:  ''ft  ap^ 
pears  that  the  bill  was  drawn  on  a  Boston  house,  one  of  which 
was  then  at  Manchester,  in  England,  but  that  his  domicil  was 
in  Bostm;  and  that  the  acceptance  by  him,  in  the  name  of  the 
firm,  was  made  at  Manchester,  by  which  the  firm  undertook  to 
pay  the  bill  in  London  in  six  months.  From  this  statement  it 
is  manifest  that  the  remedy  contemplated  by  the  parties,  ia 
the  event  of  the  bill  being  dishonored,  must  be  sought  in  this ' 
State,  where  the  acceptors  lived.  From  this  view  of  the  case, 
the  instrument  must  be  considered  as  a  foreign  bill,  having  the 
same  efiect  as  if  the  payee  had  sent  it  to  Boston,  and  it  had 
been  accepted  payable  in  London  by  the  house  here,  in  which 
case  the  money  must  be  remitted  to  London  to  meet  the  biH 
remitted  to  the  payee  after  acceptance." 

This  reasoning  is  not  saysfaotory.  The  fact  that  the  parties 
contemplated  that,  upon  the  dishonor  of  the  bill,  ttie  remedy 
would  be  sought  against  the  acceptors  at  the  place  of  thel^ 
residence,  does  not  prove  that  they  regarded  the  law  of  that 
place  as  governing  the  nature  and  obligation  of  the  contract. 
A  resident  of  Massachusetts,  temporarily  here,  and  making 
here  a  note  payable  getterally,  and  another  note  payable  in 
New  York,  may  safelv  be  assumed  to  contemplate  that,  opoa 
his  default,  the  holder  of  each  note  will  seek  his  remedy  in 
Massachusetts.  Yet,  it  is  well  settled,  that  the  nature  and  ob* 
ligation  of  the  former  note  would  depend  upon  the  law  of  this 
State,  in  which  it  was  executed,  and  those  of  the  other  upon 
the  law  of  New  York,  where  it  was  payable. 

The  fact  that  Short  d&  Co.  resided  at  the  place  where  tliii 
note  was  payable,  may  furnish  reason  to  believe  that  they  ex* 
pected  to  pay  it  there  if  the  payors  should  fail  to  pay  it.  But 
when  a  resident  of  another  State  executes  a  note  here,  pay^ 
able  at  no  particular  place,  is  there  not  equal  reason  tobelievtf 
that  he  expected  to  pay  it  at  the  place  of  his  residence?  And 
is  thwe  not  aa  much  reason  for  applying  Uie  land  of  the  doiiF 
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icil  to  the  nature  and  obligation  of  the  contract  in  the  latter 
ease  as  in  the  former? 

According  to  the  case  of  Gfrimshaw  vs.  Bendor^  Clanton  and 
McFadden  are  liable  according  to  the  law  of  Kentucky,  be- 
cause they  resided  here,  though  they  promised  to  pay  the  note 
in  Louisiana;  whilst  Short  &  Co.  are  liable  according  to  the 
law  of  Louisiana,  because  they  resided  there,  though  they  in- 
dorsed the  note  here.  We  are  not  aware  of  any  other  case  in 
which  the  nature  or  obligation  of  a  contract  has  been  held  to 
depend  upon  the  lex  domicilii.  In  all  other  cases  known  to  us 
those  qualities  of  a  contract  are  held  to  depend  upon  the  law^ 
of  the  place  where  it  is  made,  or  where  it  is  to  be  performed. 

The  authority  of  that  case  is,  in  our  opinion,  justly  ques- 
tioned by  Judge  Story,  who,  after  stating  that  it  is  directly  in 
conflict  with  Foden  w.  Thorp,  (4  John.  jR.,  1S3,)  says,  that  the 
latter  case  *^being  in  entire  harmony  with  the  general  princi- 
ples on  this  subject,  will  probably  obtain  general  credit  in  the 
commercial  world/'    {Con.  of  Laws^  sec.  820.) 

The  counsel  of  Trabue  d&  Co.  also  cite  the  case  of  /ZoM* 
child  vs.  Currie,  (1  Ad.  <$•  IS.  N.  S.,  43,)  which  was  a  suit  by 
an  indorser  against  the  payee  and  indorser  of  a  bill,  drawn  in 
England  on,  and  accepted  by,  a  French  house,  both  the  plain- 
tiff and  defendant  being  domiciled  in  England;  and  it  was 
held,  that  notice  of  the  dishonor  of  the  bill,  given  by  the  plain- 
tiff to  the  defendant,  according  to  the  law  of  France,  was  suf- 
ficient. The  court  said:  ''This  bill  being  payable  in  France, 
is  a  foreign  bill,  and,  although  drawn  in  England,  must  be 
taken,  as  between  the  drawer  and  drawee,  to  have  been  made 
in  France.  *  *  And  if  this  be  so  as  between  the  drawer 
and  drawee,  it  is  equally  true  as  between  the  indorser  and  in- 
dorsee, the  former  of  whom  must  be  considered  as  the  drawer 
of  a  new  bill,  payable  at  the  same  place,  in  favor  of  the  in- 
dorsee. *  *  Being  in  law  a  new  drawer  of  the  bill,  the  same 
state  of  things  is  supposed  to  exist,  as  between  him  and  the 
indorsee,    as  the  law    supposes    between    the  drawer   and 

drawee.^ 

We  have  not  discovered  a  good  reason  for  excepting  con- 
tracts of  indorsement  from  the  general  I'ule,  that  a  contract  to 
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be  performed  at  no  particular  place  is  governed  by  the  law  of 
the  place  where  it  ia  made.  Nor  do  we  perceive  any  reason 
whatever  for  holding,  as  was  done  in  RothchUd  vs.  CurriCy  that 
a  person,  who,  by  an  indorsement,  agrees,  apon  certain  im- 
plied  conditions,  to  take  up  a  bill,  generally  occupies  the  same 
attitude  toward  his  indorser,  which  a  person,  who,  by  an  ac* 
ceptance,  agrees  to  pay  a  bill  at  a  particular  place,  occupies 
toward  the  drawer  or  payee. 

According  to  the  doctrine  of  that  case,  it  would  seem  that 
the  law  of  the  place  where  a  note  or  bill  is  payable,  should  fix 
the  rights  and  liabilities  of  every  indorser  as  to  damages  or 
interest,  as  well  as  notice  of  dishonor.  And  it  was  according- 
ly held,  in  another  case  cited  by  the  counsel  of  Trabue  &l  Co., 
that,  upon  a  note  made  in  Canada  and  indorsed  in  Vermont, 
in  both  of  which  places  the  rate  of  interest  was  six  per  cent., 
and  payable  in  New  York,  where  the  rate  of  interest  was 
seven  per  cent.,  the  indorser,  as  well  as  the  maker,  was  liable 
for  seven  per  cent,  interest.  {Perks  vs.  Mayo^  14  Verrmmt,  33.) 
But  the  better  opinion  probably  is,  that  each  indorser  is  liable 
for  interest  or  damages  according  to  the  law  of  the  place  of 
his  endorsement.  (2  Parsons  on  Notes  and  Bills,  372;  Story  on 
Bills  J  sec.  153;  Story  on  Con.  of  Laws,  sec.  314,  and  cases  cited.) 
I  The  decision  in  BothchUdt^  vs.  Currie  is  sanctioned  by  Mr. 
Parsons,  (2  Notes  and  Bills,  339,  note  j,)  and  was  approved  and 
followed  by  the  Supreme  Court  of  Indiana  in  Slianklin  vs. 
Cooper,  (8  Blackf.,  41.)  Possibly  there  may  be  reasons  for 
holding  that  notice  of  dishonor  should  be  given  to  indorsers, 
according  to  the  law  of  the  place  of  payment,  which  do  not 
apply  with  reference  to  the  liability  of  indorsers  in  other  re- 
spects. But,  even  with  reference  to  giving  notice  of  dishonor, 
the  decipion  in  Ruthchild  vs,  Currie  seems  to  be»  opposed  by 
preponderating  authority.  (Story  on  Bills,  sec.  2D6,  note  4;  Aymer 
vs.  Sheldon,  12  Wend.,  439;  Allen  vs.  Merchants'  Bank, 22  Wend.^ 
215;  Dundas  vs.  Bamler,  3  McLean,  397.)  So  far  as  the  doc- 
trine of  that  case  applies  to  the  question  invqlvedin  this  case, 
it  is  not  sustained  by  any  direct  decision,  that  we  are  aware 
of,  except  that  in  the  above  named  case  of  Shanklin  vs.  Cooper, 
whilst  it  is  directly  in  conflict  with  the  decisions  in  the  foUow- 
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ing  cases:  HoUn-ook  vs.  Vibbard,  2  Scamman,  465;  Hatcher  vs. 
Mc Marine y  4  Dev.^  122;  Lowry^s  adnCr,  vs.  Western  Bank  of 
Georgia,  1  Ala.,  120;  Cox  vs.  Adams,  2  Kelly's  Ga.  R.,  158;  Mix 
etalvs.  the  State  Bank,  13  Ind.  R.,  521;  Hunt  vs.  Standart,  15 
Ind.  R.,  33,  expressly  overruling  Shanklin  t^.  Cooper.  In  each 
of  those  cases,  except  Cox  vs.  Adams,  the  action  was  against 
the  indorser  of  a  note  payable  in  one  State  and  indorsed  in  an- 
other, the  laws  of  which  differed,  notice  to  the  indorser  being 
required  by  the  law  of  one  and  not  by  that  of  the  other;  and  it 
was  held  that  his  liability  depended  upon  ihe  law  of  the  place 
of  indorsement.  The  only  difference  between  those  cases  and 
that  of  Cox  vs.  Adams  is,  that  in  the  latter  the  note  was  not 
payable  at  any  particular  place.  But  that  distinction  was  not 
material,  perhaps,  because  the  note  was  presumptively  pay- 
able in  Georgia,  where  it  was  executed,  and  the  maker's  lia- 
bility was  governed  by  the  law  of  that  State,  as  the  court  con- 
ceded, just  as  it  would  have  been  had  the  note  been  expressly 
payable  there;  yet  the  indorser's  liability  was  held  to  depend 
upon  the  law  of  Alabama,  where  the  indorsement  was  made. 

We  do  not  perceive  how  this  controversy  between  assign- 
ors and  assignees  can  be  affected  by  the  fact  that  the  makers 
of  the  note  agreed  to  pay  eight  per  cent,  interest  That  fact 
does  not  seem  to  be  material,  even  for  the  purpose  of  showing 
that  the  makers  of  the  note  contemplated  Louisiana  as  the 
place  of  performance  of  their  contract,  because  the  latter  fact 
is  conclusively  proved  by  their  stipulation  to  pay  the  note  in 
New  Orleans.  Each  of  those  stipulations  bound  them  only, 
and  not  the  assignors.  We  do  not  perceive  how  the  former 
stipulation,  any  more  than  the  latter,  can  prove  that  th^  as- 
signors contemplated  Louisiana  as  the  place  of  performance 
of  their  contract. 

Another  question  is  presented.  It  was  proved  that  when 
the  note  was  executed,  one  of  the  makers,  Glanton,  agreed  to 
ship  produce  to  Short  &  Co.,  they  agreeing  to  sell  it  and  pay 
the  note  with  the  proceeds.  And  this  is  relied  upon  as  show- 
ing that  Short  &  Co.,  when  they  indorsed  the  note  a  few  days 
afterward,  contemplated  taking  it  up  in  New  Orleans.  But 
we  do  not  consider  the  fact,  that  Short  &  Co.  expected  to   sell 
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prodhce  and  pay  the  note. with  the  proceeds,  as  the  agents  of 
Clanton,  as  sufficient  to  prove  that  they  contemplated  taking 
np  the  note  in  New  Orleans,  as  indorsers,  upon  the  failure  of 
Clanton  to  ship  the  produce,  and  upon  the  failure  of  Clanton 
&  McFadden  to  p^y  the  note.  It  may  be  assumed  that  the 
payee  of  a  note  for  value  always  expects  the  makers  to  pay 
it.  Whether  he  expects  them  to  do  so  by  forwarding  produce 
or  money,  and  whether  he  expects  them  to  forward  the  pro- 
duce or  money  to  himself  or  to  some  one  else,  would  seem  to 
be  immaterial.  It  is,  therefore,  unnecessary  to  decide  whether 
or  not  the  pleadings  laid  a  foundation  for  the  evidence  on  this 
subject. 

In  our  opinion,  neither  of  the  facts  relied  on  by  the  appel- 
lees can  relieve  this  Qase  from  the  operation  of  the  general 
rule  upon  this  subject,  which  was  thus  stated  in  the  case  of 
Hunt  vs.  Standartf  cited  above:  ^'The  maker  binds  himself  to 
pay  at  the  place  named  in  the  note  for  payment,  and  there  hit 
contract  is  to  be  performed.  The  indorser  promises,  upon  C6^ 
tain  conditions,  which  are  not  expressed  in  the  contract  pf  in- 
dorsement, but  which  are  implied  by  law,  that  he  will  pay  the 
note;  but  not  that  he  will  pay  it  at  the  place  named  in  the 
note  for  payment.  His  promise  is  general,  for  the  payment  of 
the  note  on  the  implied  conditions;  and  such  general  promise, 
not  specially  to  be  performed  elsewhere,  is  governed  by  the 
lex  loci  contractual  which  must  determine  the'  condition  upon 
which  he  is  to  be  held  liable.'* 

We  do  not  regard  this  position  as  in  conflict  with  the  reason- 
ing of  the  court  in  Ooddin  vs.  Shipley^  (7B.  Jfen.,  575,)  to  which 
we  are  also  referred.  On  the  contrary,  the  court  there  ex- 
pressed a  doubt  whether  an  indorsement  and  assignment,  here, 
of  an  instrument  having  the  form  of  a  note  according  to  our 
law,  but  which  was  placed  on  the  footing  bf  a  bill  by  the  law 
of  Missouri,  where  it  was  payable,  made  the  indorser  liable, 
according  to  our  law,  as  the  assignor  of  a  note,  or  as  the  in- 
dorser of  a  bill;  and  reasons  were  suggested  for  supposing 
that  he  might  be  liable  as  the  assignor  of  a  note,  though  that 
position  seems  to  conflict  with  another  part  of  the  opinion,  in 
which  it  was  said,  according  to  the  laws  of  Missouri,  <<the  note 
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u,  in  effect,  an  inland  bill  of  exchange,  tind  the  rights  and 
liabilitieg  of  the  parties  are  to  be  governed  by  the  law  relating 
tJD  those  instruments.  It  is  to  be  treated  as  an  inland  bill,  not 
only  in  Missouri,  but  wherever  its  character  and  effect  come 
in  question."  It  is  true  that  the  court,  in  stating  the  supposed 
case,  spoke  of  an  assignment  made  here,  "and  by  a  citizen  of 
Kentucky."  But  we  do  not  suppose  that  the  <^ourt  nleant  to 
iiitimate  that  a  contract  of  assignment  is  governed  by  the  hx 
JbmiciRif  since  that  position  would  conflict  with  a  previous  part 
of  the  opinion,  which  recognizes  the  correctness  of  the  doc- 
trine that  contracits,  to  be  performed  at  a  particular  place,  are 
to  be  governed  by  the  laws  thereof.  At  any  rdie,  such  a  dic^ 
turn  cannot  be  regarded  as  entitled  to  much  weight. 

The  judgment  is  reversed,  and  the  cause  remanded  \dthdi^ 
rections  to  discharge  the  attachment  and  dismiss  the  petitioti 
without  prejudice. 


OASB  S7— FOBOIBLB  SNTRT  AND  BBTAIKEB-^BPTBMBBE  2». 

Belcher  ts.  Barrett,  Sic. 

1P7S&L  FBOIC  TBB  LAWBlHCl  OIBCUIT  OOUftt. 

1.  T]i«  proTiiioBB  Qf  th*  Girll  Ood«  rtgnlftting  prooMdingi  la  omm  0f  fbroiU«  •#* 
try  and  detainer,  (teottoM  600  to  618,  tnelMnee,)  we  a  labstantial  re-enaotmeiit  of  the 
Mt  of  1810.    (Siai.  Law,   716.) 

9.  The  want  of  a  jadgment  upon  the  rerdlot  of  a  Jitry  in' the  ootfntirj,  oh  a  Writ  6f, 
f&nLhU  entry  and  detainer,  is  no  gronnd  for  diimitaing  the  trsrene  in  the  olrtllh 
eovrt.    Saeh  jndgment  li  not  neoetsary  to  enable  a  party  to  maintain  a  trsreree. 

8.  In  laoh  case  the  truth  of  the  inqnisition  in  the  eonntry  ie  the  only  matter  in*- 
TOlretf  ill  tho  iitne  to  bO  trlid  by  the  Jnry  in  the  eirenit  eonrt 

4.  Upon  an  ini^neit  la  the  eonntry  on  a  writ  of  forcible  entry  and  detiOnery  th^  r^ 
diet  of  the  jury,  "tiU  de/midamU  not  guilty/*  it  inffldeatly  eicplieit  and  reeponslre  «a. 
tha  inquiry  rabmitted  to  them,  and  a  trarerse  thereof  may  be  bronghk  Strict  tech- 
rffdal  precision  and  regularity  not  r«qnlred  la  rerdicie  and  pko44ed&igi*  under  tha 
■iat  regidallar  ^^  natdy* 
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A.  J.  James,  for  appellant,  cited  Civil  Code^sec.  511;  4  Danay 
697. 

Jas.  M.  Rice,  on  same  side,  cited  Civil  Code,  sees,  509,  511; 
4  Dana,  596. 

CHIEF  JUSTICE  DUVALL  delitbbed  thb  opihioh  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  court  below  dis- 
missing the  traverse  of  an  inquest  found  by  a  jury  in  the  coun- 
try on  a  writ  of  forcible  entry  and  detainer  sued  out  by  the  ap- 
pellants against  the  appellees. 

It  appears  from  the  record,  that  the   motion  to  dismiss   the 

-  traverse  wets  based  upon  the  grounds:     First,  that  there   had 

been  no  regular  inquest  in  the  country;  and  secondly,  that   no 

.judgment  in  conformity  with  the  inquest  had  been  rendered  by 

the  justice  who  presided  on  the  trial  in  the  country. 

We  think  that  the  court  below  erred  in  sustaining  the  mo- 
tion upon  either  of  these  grounds. 

1.  It  distinctly  appears  in  the  record,  that  the  jury  found  ^*the 
defendants  not  guilty."  This  was  sufficiently  explicit  and  re- 
sponsive to  the  inquiry  submitted  to  them.  Verdicts  and  pro- 
ceedings under  the  statutes  regulating  this  remedy  have  never 
been  held  to  the  test  of  strict  technical  precision  and  regularity. 

2.  No  judgment,  according  to  the  inquisition,  appears  to  have 
been  rendered  by  the  justice  as  required  by  the  Civil  Code,  sec, 
508;  nor  was  such  judgment  necessary  to  enable  the  appellant 
to  maintain  his  traverse.  For,  by  section  511,  *4f  either  party 
conceive  himself  aggrieved  by  the  finding  of  the  jury,  he  may  file 
a  traverse  thereof  with  the  justice,"  &c.  And  moreover,  the 
form  of  the  traverse,  as  prescribed  in  the  same  section,  is  that 
*'the  plaintifi*  [or  the  defendant]  saith  that  the  inquisition  re- 
tained in  this  cause  is  not  true;  wherefore,"  &c.  On  this^trav- 
erse,  the  traversee  is  required  to  join  issue  in  the  circuit  court, 
which  issue  is  to  be  tried  by  a  jury,  and  judgment  given  on 
the  verdict  as  in  other  cases.  It  is  obvious,  therefore,  that  the 
truth  of  the  inquisition  in  the  country  is  the  only  matter  in- 
volved in  the  issue  to  be  tried  by  the  jury  in  the   circuit  court. 

The  provisions  of  the  Code  of  Practice  regulating  proceed- 
ings in  cases  of  forcible  entry  and  detainer  {sees,  500   to  518 


Digitized  by  VjOOQIC 


SUMMER  TERM,  1863.  309 

Stern  ts.   Freeman. 

. , 

inclusive)  are  a  substantial  re  enactment  of  the  act  of  1810,  (1 
Stai.  Law,  726.)  And  under  this  statute  it  was  held  that  the 
want  of  a  judgment  upon  the  verdict  was  no  ground  for  dis- 
missing the  traverse  in  the  circuit  court. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remand* 
ed  with  directions  to  overrule  the  motion  to  dismiss  the  tra> 
verse,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


CASE  28— PBTITION   EQUITY— SEPTEMBER  28. 

Stern  ts.  h  reeman* 


▲PPKAL  VBOM  THK    LOVIBYILLB  OHAHCEBT  OOUBT. 

1.  A  party,  in  order  to  obtain  here,  the  benefit  of  the  law  of  another  State,  shonld 
arer,  as  well  as  proye,  that  that  was  the  place  of  the  contract. 

2.  A  statement  in  an  linawer  that,  at  the  time  of  the  ezeontion  of  the  note  sued  on, 
the  defendant  was  an  infant  under  the  age  of  21  years,  is  sufficient.  It  is  not  neces- 
sary to  arer  that  the  note  was  Toidable. 

3.  Where  the  plea  of  infancy  is  relied  on  in  the  defendant's  answer  to  a  suit  upon 
a  note,  the  plaintiff  has  a  right  to  proye  a  ratification  of  the  contract,  without  ayer- 
Sng  it  in  his  pleadings.  See  opinion  for  a  discussion  of  the  question  and  reference  to 
authorities. 

4.  Quer0,  Does  the  principle  »upra  apply  to  an  acknowledgment  or  promise  re- 
lied en  to  saye  a  claim  barred  by  limitation? 

b.  The  statute  which  proyides  that  no  action  shall  be  brought  to  charge  any  per- 
son upon  a  promise  to  pay  a  debt  contracted  during  infancy,  or  a  ratification  of  a 
contract  or  promise  made  during  infancy,  unless  the  promise  or  ratification,  or  some 
memorandum  or  note  thereof,  be  in  writing,  Ac,  {Rtv,  Stat.,  ekap.  22,  mo.  1,)  ap- 
plies to  all  oases  in  which  the  plaintiff  relies  upon  a  promise  or  ratification,  such  as 
the  statute  refers  to,  in  support  of  his  action,  whether  he  declares  upon  it,  or  proyes 
it  to  ayoid  the  plea  of  infancy. 

9.  The  statute  wupra  applies  to  eyery  express  promise  to  pay  a  debt  contracted 
during  infancy;  but  not  to  an  express  promise  to  perform  any  other  contract  made 
during  infancy,  unless  such  promise  is  embraced  by  the  word  "ratification." 
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7.  Quer*.  To  what  is  the  word  "r»tiilofttioii/'  in  the  sUtve  99^ra,  ^esifned  )• 
»pply? 

8.  A  writing,  showing  that  the  defendant  haa  performed  an  aot  of  raUileation,  iiM 
•ffeetiTe  aa  one  oontaining  an  ezpreu  ratiiloation. 

9.  Where  a  writing,  addressed  to  another  than  the  plaintiff,  is  relied  npon«  not  as 
eonstitnting  a  ratification,  or  containing  a  promise;  hnt,  as  eridenee  of^a  ratification 
preyionslj  made  hj  the  defendant,  it  is  entitled  to  the  same  weight  as  if  it  had  been 
addressed  to  tbe  pl|unUff. 

10.  Parol  eridenee,  oonoeming  a  writing  and  its  contents,  admitted  without  ob- 
jection, is  entitled  to  the  same  weight  as  the  writing  itoelf,  had  it  been  produced. 

11.  An  infant  purchased  the  interest  of  his  partner  in  a  mercantile  eonoern,  and 
gare  his  notes  therefor.  After  coming  of  age,  he  retained  possession  of  the  propertj 
and  dealt  with  it  as  his  own;  in  his  own  name  and  for  his  own  benefit  conducting  the 
business,  selling  the  goods  and  collecting  the  debts  which  had  belonged  to  the  late 
firm.  The  facts  inferred  from  a  letter  written  by  him  to  a  creditor  of  the  firm,  as 
well  as  f^om  the  sUtements  of  his  answer.  H^ld,  That  these  acts  were  a  ratification 
of  the  purchase,  and  he  must  paj  the  notes  giren  for  the  purchase  money.  (1 
QremUaf,  11;  8/1.,  406;  2  Kent*$  Cbm.,  253.) 

Bush  &  Tevis,  for  appellant,  cited  8  B.  Man.,  135;  1  Parsons 
on  Contracts,  270,  note  b;  11  John.,  539;  ParsoTis  on  Contracts, 
%l\,noUe.  e;  2  Dfiv.  J^  Bait.,  320. 

Frt,  for  appellee,  cited  4  J.  /.  Mar.,  238. 

JUD0B  BULLITT  dilitibid  thk  opihioh  of  the  covrt: 

Freeman  brongbt  this  action,  and  attached  property  be- 
longing to  Stern,  a  non-resident,  to  satisfy  a  note  executed  by 
him  to  the  plaintiff.  Stern  answered,  that  "at  the  time  of  the 
execution  of  said  note,  this  defendant  was  an  infant  unde^  the 
age  of  21  years;"  and  this  is  the  only  defense  that  we  need^ 
notice. 

Defendant's  answer  and  the  evidence  show  that  the  plaintiff 
and  defendant  were  merchant  partners  until  October  22,  1859, 
>irhen  the  plaintiff  sold  his  interest  in  the  concern  to  the  de- 
fendant, then  under  21  years  of  age,  in  consideration  of  the 
note  sued  on,  and  other  notes  then  executed.  Defendant  at- 
tained the  age  of  21  years  in  December,  1859.  It  ^s  proved, 
by  parol  evidence,  that,  up  to  the  time  this  action  was  brought, 
'  in  June,  1860,  defendant,  in  his  own  behalf,  carried  on  the 
business,  selling  the  goods  and  collecting  the  debts,  that  for- 
merly belonged  to  him  and  the  plaintiff;  and  it  is  proved,  that, 
in  March,  1860,  about  three  months  after  he  attained  the  age 
of  21  years,  he  wrote  a  letter  to  Liebor,  who  owed  money  for 


Digitized  by  VjOOQIC  ' 


SUMMER  TERM,  1868.  311 

Sum  YS.  Freeman. 

goods  purchased  from  Freeman  &  Stem,  stating  that  he  **had 
the  collecting  the  debts  due  the  firm  of  Freeman  &  Stem,  and 
that  he  was  going  on  in  the  same  business  in  his  own  name." 

The  chancellor  rendered  a  judgment  for  the  plaintiff,  to  re- 
verse  which  the  defendant  appeals. 

The  first  question  is,  whether  the  rights  of  the  parties  depend 
upon  the  laws  of  Kentucky  or  the  taws  of  Pennsylvania. 

There  being  no  proof  to  the  contrary,  we  should  probably 
have  had  no  difficulty  in  presuming  that  the  common  law  pre- 
vails in  Pennsylvania,  if  it  had  appeared  that  the  contract  waa 
made  and  ratified  there.  But  it  does  not  so  appear,  because^ 
though  there  is  evidence  conducing  to  prove  that  the  defend- 
ant resides  in  Pennsylvania,  that  the  note  was  executed  there* 
and  that  the  ratifying  acts  before  mentioned  were  performed 
there,  we  cannot  consider  that  evidence,  since  neither  of  those 
facts  is  averred  by  either  of  the  parties.  Either  of  them,  ia 
order  to  obtain  here,  the  benefit  of  the  law  of  Pennsylvania, 
should  have  averred,  as  well  as  proved,  that  that  was  the 
place  of  the  contract.  As  it  has  not  been  shown  that  any 
other  law  applies  to  the  case,  we  must,  in  deciding  it,  neces- 
sarily be  governed  by  the  laws  of  this  State. 

The  note,  having  been  executed  when  the  defendant  was 
under  21  years  of  age,  was  voidable;  and  the  simple  state- 
ment of  the  fact  in  his  answer  is  sufficient.  He  was  not  bound 
to  aver  that  the  note  was  voidable,  nor  otherwise  to  state  the, 
law  of  the  case. 

But  the  plaintiff  contends  that  the  note  was  made  unavoid- 
able by  the  ratification  of  the  defendant.  And  here  the  ques- 
tion arises,  whether  or  not  the  plaintiff  was  bound  to 
aver  the  ratification  in  his  petition,  or  by  an  amended  petition. 

The  Code  of  Practice  declares,  that  "there  shall  be  no  reply 
except  upon  the  allegation  of  a  counter-claim  or  set-off  in  the 
answer;"  {sec,  132,)  and  that,  '*the  allegation  of  new  matter  in 
the  answer,  not  relating  to  a  counter-claim  or  set-off,  *  *  is  to 
be  deemed  controverted  by  the  adverse  party,  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  require."  {Sec,  153.) 
The  question  is,  whether  or  not,  under  the  old  practice,  the 
plaintiff  oouU  reply  a  ratification   of  the  contract,  in  avoid- 
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ance  of  the  plea  of  infancy.  If  he  could,  he  may,  under  the 
Code,  prove  the  ratification  without  a  reply,  and  without  set- 
ting it  forth  in  an  amended  petition. 

Upon  this  question  there  appears  to  have  been  some  conflict 
of  opinion,  as  is  shown  by  the  cases  referred  to  in  Moor  vs. 
WiBiams,  11  Mer.  ^  Welsby.  Mr.  Chitty,  however,  without 
referring  to  any  conflict  of  opinion  upon  the  subject,  says,  that 
to  a  plea  of  infancy  in  assumpsit,  the  plaintifl!*  '^may  reply  to 
the  whole,  or  part,  that  the  defendant  ratified  and  confirmed 
the  promise  after  he  came  of  age."  (1  Ch.  PI,,  612.)  And 
again,  in  speaking  of  replications  which  confess  and  avoid  the 
plea,  he  says,  that,  ''if  infancy  be  pleaded,  the  plaintifl  may 
reply  that  the  goods  were  necessaries,  or  that  the  defendant, 
after  he  came  of  age,  ratified  and  confirmed  the  promise." 
{Id.y  657.)  The  doctrine  stated  by  Mr.  Chitty  seems  to  be 
founded  upon  principle.  The  manner  of  pleading  depends 
upon  the  question  whether  the  right  of  recovery,  in  such  cases, 
is  based  upon  the  original  contract,  or  upon  the  ratification. 
If  upon  the  latter,  it  would  have  been  necessary,  under  the 
old  practice,  in  all  actions,  excepting,  jierhsLpSy  general  assumpsit^ 
to  declare  upon  the  ratification,  or  to  set  it  forth  by  a  new  as- 
signment, in  the  form  of  a  replication  to  the  plea  of  infancy, 
which  would  have  been,  in  efiect,  declaring  anew  upon  the 
ratification.  But  if  the  right  of  recovery  is  based  upon  the 
original  contract,  the  ratification,  under  the  old  practice, 
would  have  formed  matter  for  a  replication  in  confession  and 
avoidance  of  the  plea. 

That  the  right  of  recovery,  in  many  if  not  all  such  cases,  is 
based  upon  the  original  contract,  and  not  upon  the  ratifica- 
tion, seems  to  be  conclusively  proved  by  the  fact,  that,  by  the 
common  law,  the  plaintifl^  may  recover  upon  a  contract  made 
by  the  defendant  during  infancy,  which  he  has  ratified  by 
merely  failing  to  disaflirm  it  within  a  reasonable  time  after 
coming  of  age,  {Kline  vs.  Beebe,  6  Conn.,  494;  2  KenVs  Com.^ 
238,)  since  it  is  clear  that  a  person  cannot  be  held  liable  for 
failing  to  disaflirm  a  contract  which  he  is  not  bound  to  dis- 
affir!Ti;  and,  also,  by  the  fact  that,  by  the  common  law,  a  sale 
of  land  by  an  infant  may  be  ratified  verbally,  notwithstanding 
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a  statute  prohibiting  the  sale  of  land  except  by  w,riting. 
(Htmservs.  Reynolds y  1  Hayea^  143;  Wheaton  vs.  East,  5  Yerger^s 
Tenn,  K.y  41.)  It  seems  clear,  that  in  both  those  classes  of 
cases  the  right  of  recovery  is  based,  and  can  be  based  only, 
apon  the  original  contract,  the  ratification  having  no  effect 
whatever,  except  to  prevent  the  defendant  from  avoiding*  his 
contract. 

Probably  where  a  person,  after  coming  of  age,  has  promised 
to  pay  a  debt  contracted  during  infancy,  or  has  done  an  act 
from  which  the  law  implies  such  a  promise,  the  plaintiff  might 
declare  upon  the  new  promise,  relying  upon  the  original  con- 
sideration to  support  it.  But  he  is  not  obliged  to  do  so.  He 
may  declare  upon  the  original  contract,  and  sjiow  the  new 
promise,  like  any  other  ratification,  in  avoidance  of  the  plea  of 
infancy.  This  results  necessarily  from  the  fact  that  the  con-  "" 
tract  is  voidable  only,  and  not  void.  It  is  valid  until  disaffirm-  ^ 
ed.  No  ratification  is  needed  to  make  it  binding.  Disaffirm-  "* 
ance  is  needed  to  invalidate  it.  The  plaintiff  may,  therefore, 
sue  upon  it,  and  if  the  defendant  pleads  infancy,  the  plaintiff 
may  avoid  the  plea  by  showing  a  promise,  or  other  act  of  rati- 
fication, by  which  the  defendant  has  deprived  himself  of  the 
right  to  avoid  the  contract.  In  such  a  case,  the  only  effect  of 
the  ratification  is  to  prevent  the  defendant  from  disaffirming 
the  contract  sued  upon,  which,  being  valid  until  disaffirmed, 
clearly  forms  the  basis  of  recovery,  the  ratification  forming 
matter  of  confession  and  avoidance  to  the  plea  of  infancy. 

It  may  be  proper  to  add,  that,  under  the  Code  of  Practice, 
this  question  probably  stands  upon  a  different  footing  from 
that  relating  to  an  acknowledgment  or  promise,  relied  upon  to 
save  a  claim  barred  by  limitation. 

It  follows,  from  what  we  have  said,  that  the  plaintiff  in  this 
case  had  a  right  to  prove  a  ratification  of  the  contract,  with- 
out averring  it  in  his  pleadings.     Has  he  done  so? 

We  have  a  statute  declaring,  that  "no  action  shall  be 
brought  to  charge  any  person  *  *  upon  a  promise  to  pay  a 
debt  contracted  during  infancy,  or  a  ratification  of  a  contract 
or  promise  made  during  infancy,  *  *  unless  the  promise  *  * 
or  ratification,  or  some  memorandum  or  note  thereof  be  in 
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writing,  and  signed  at  th^  close  thereof  by  the  party  to  be 
charged  therewith^  or  by  his  authorized  agent.  {Rev.  SlatuUtt 
chap,  22,  sec,  1.) 

The  statute  applies,  literally,  onty  to  those  cases  in  which 
the  plaintiff  declares  upon  the  new  promise  or  ratification. 
But,  construed  literally,  it  would  probably  be- wholly  unavailing* 
because  the  plaintiff  might,  in  every  case,  declare  upon  the 
original  contract,  and  prove  the  ratification  in  avoidance  of  the 
plea  of  iafancy.  We  have  no  doubt  that  the  statute  was  de- 
signed to  apply,  and  we  regard  it  as  applying,  to  all  cases  in 
which  the  plaintiff  relies  upon  a  promise  or  ratification,  such 
as  the  statute  refers  to,  in  support  of  his  action,  whether  he 
declares  upon  it  or  proves  it  to  avoid  the  plea  of  infancy. 

But  to  what  kinds  of  promise  and  ratification  does  the  stat- 
ute apply?  It  clearly  applies  to  every  express  promise  to  pay 
a  debt  contracted  during  infancy r  But  it  does  not  apply  to  an 
express  promise  to  perform  any  other  contract  made  daring 
infancy,  unless  such  promise  is  embraced  by  the  word  "ratifi 
cation." 

Was  that  word  designed  to  apply  only  to  verbal  ratifications 
and  evidences  of  ratification,  such  as  a  promise  to  perform  a 
contract  (not  for  the  payment  of  a  debt,)  made  during  infancy, 
or  an  acknowledgment  by  the  defendant  that,  after  coming  of 
age,  he  had  performed  some  act  of  ratification? 

Or  does  it  apply  also  to  such  acts  of  ratification  as  a  refusal 
by  the  defendant,  after  coming  of  age,  to  rescind  a  contract 
made  during  infancy,  when  applied  to  for  that  purpose  by  the 
other  party;  or  a  sale  by  the  defendant,  after  coming  of  age, 
of  property  purchased  during  infancy?  Was  it  intended  that 
a  person  may  ratify  the  purchase  of  a  horse,  made  during  in- 
fancy, by  delivering  a  bill  of  sale  of  it,  after  coming  of  age — 
which  would  be  written  evidence  of  an  act  of  ratification;  but 
that  he  cannot  ratify  the  purchase  by  a  verbal  sale  and  deliv- 
ery of  the  horse? 

And  does  it  also  apply  to  cases  in  which  the  plaintiff  relies 
upon  a  negative  ratification,  such  as  the  defendant's  failure  to 
disafiirm  the  contract  within  a  reasonable  time  after  coming 
of  age?    Was  it  intended  that  an  infant,  buying  land  and   re- 
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tainiag  poasessioa  of  it  during  ten  years,  withoat  diBaffirming 
the  contract,  may  then  avoid  it  by  pleading  infancy,  ^unless  he 
shall  have  ratified  it  in  writing? 

We  do  not  consider  it  necessary,  however,  to  answer  either 
of  those  questions,  because,  if  the  statute  applies  tp  such  acta 
of  rfttification  as  were  performed  by  the  defendant,  yet  the 
evidence,  in  our  opinion,  shows  that  the  plcdntijflfis  entitled  to 
recover. 

The  defendant's  letter  to  Leibor  woas  not  produced.  But 
Leibor's  testimony,  concerning  it  a^id  its  contents,  having  been^ 
admitted  without  objection,  is  entitled  to  the  same  weight  as 
the  letter  itself,  had  it  been  produced. 

The  letter  did  not  speak,  in  so  many  words,  of  the  defend- 
ant's purchase  of  the  plaintifi*'s  interest  in  the  partnership 
effects.  But  that  the  defendant  had  made  such  a  purchase  is 
clearly  inferable  from  the  statements  that  he  had  the  collect- 
ing of  the  debts  *'due  to  the  late  firm,"  and  that  he  was  'Ago- 
ing on  in  the  same  business  in  his  own  name." 

The  defendant's  answer  states  that  the  note  sued  upon  was 
given,  with  others,  to  obtain  the  plaintiff's  withdrawal  from 
his  partnership  with  the  defendant.  The  answer  and  the  let- 
ter to  Leibor,  connected,  leave  no  room  for  doubt,  that  the  pur^ 
chase  referred  to,  though  not  expressly  mentioned  in  the  let- 
ter, was  the  same  for  which  the  note  sued  on  was  given. 

The  statements  of  said  letter  also  aqthorize  the  inference 
that  the  defendant,  after  coming  of  age,  retained  possession 
of  the  property  thus  purchased  from  the  plaintiff,  and  dealt 
with  it  as  his  own,  in  his  own  name  and  for  his  own  benefit' 
conducting  the  business,  selling  the  goods  and  collecting  the 
debts,  which,  but  for  his  contract  with  the  plaintiff,  would  have 
|l>elonged  to  them  as  partners. 

Those  acts  were  a  ratification  of  the  purchase,  and  the  de- 
fendant must  pay  the  notes  given  for  the  purchase  money. 
{Hubbard  vs.  CummingSy  1  Qreenf,^  11;  Laioson  vs.  Lovefoy,  8 
Qreenf.y  405;  2  KenVs  Com,,  253.) 

The  statute  does  not  require  the  plaintiff  to  produce  a  writ- 
ten ratification.  It  only  requires  that  the  "ratification,  or  some 
memorandum  or  note  thereof,"  shall  be  in  writing.    A  writing, 
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showing  that  the  defendant  has  performed  an  act  of  ratifica- 
tion, is  as  effective  as  one  containing  an   express  ratification. 

As  the  letter  to  Leibor  sufficiently  identifies  the  contract  re- 
lied upon  by  the  plaintiff,  as  having  been  ratified,  the  fact  that 
it  was  addressed  to  Liebor,  and  not  to  the  plaintiff,  is  imrna- 
terial.  It  is  relied  upon,  not  as  constituting  a  ratification  or 
containing  a  promise,  but  as  evidence  of  a  ratification  previ- 
ously made,  and  as  such  it  is  entitled  to  the  same  weight  as  if 
it  had  been  addressed  to  the  plaintiff,  (i  Smithes  Lead,  Cases, 
side  page  137,  and  cases  cited.) 

The  judgment  is  -affirmed. 


CASE  29— PETITION  EQUITT-^EPTEMBEB  28. 

Brown  vs.  Storj's  AdmV.,  &c. 

AFPKAL  rROM  THI  LOUISTILLI  OHJlFCIBT  C017BT. 

1.  DebU,  owing  to  meohAnioB  for  the  oonatniotion  or  repairing  of  hoasei  in  the 
city  of  LoaiBTille,  are  fayored  by  the  law,  and  a  preferenoe  it  giTon  to  them  oT«r 
other  debts  of  the  owners  of  the  property,  to  the  extent  of  the  Talae  of  the  property 
improved  which  has  not  been  proTionsly  incambered. 

S.  The  lien  of  a  meehanio  upon  a  house  oonstmoted  by  him  in  the  oity  of  Lovit- 
▼ille,  for  the  amonnt  doe  him  therefor,  is  an  inoombranoe  upon  it  within  the  mean- 
ing of  ehap.  36,  art.  15,  of  the  Rev.  Statutee, 

3.  Where  such  lien  exists,  and  an  exeontion  is  levied  upon  the  property,  the  pur- 
ehaeer,  at  the  sale  made  under  it,  and  his  vendee,  only  acquire  a  lion  thereon  for  the 
purchase  money  and  interest  after  the  rate  of  ten  per  centum  per  annum  from  the  day 
of  sale  till  paid.  That  the  property  was  not  levied  upon  and  sold  as  incumbered 
property,  and  that,  after  the  sale,  the  purchaser  removes  the  incumbrance  which 
was  upon  it,  will  not  give  him  an  absolute  title. 

4.  Other  oreditors  may,  before  the  purchaser  has  (y  eutt  removed  the  incumbranee, 
bring  suit  to  subject  the  incumbered  property.  {Bev.  Stat.,  eee*  2,  art,  lb, chap.  36.) 
But,  where  the  purchaser  under  the  execution  has  otherwise  removed  the  prior  in. 
eumbrance,  and  sold  the  property  before  the  suit  was  brought,  the  sale  may  be  per- 
mitted to  stand,  and  a  personal  Judgment  be  rendered  against  him. 
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Riley  &  Russell,  for  appellant. 

Jas.  Harrison,  for  appellees,  cited  3  Met.^  195;  Rev.  Statutes^ 
chap,  36,  art,  15,  sub-section  2  of  section  1. 

JUDGB  PETERS  dblitbbbi>  thb  opinion  or  thb  court: 

In  1856  Howard  leased  an  unimproved  lot  in  the  city  of 
Louisville,  for  ten  years,  from  Dr.  Johnson  and  others,  and 
bound  himself  to  erect  a  brick  building  on  it,  and  Johnson, 
&c.,  were  to  pay  him  the  value  of  the  building  at  the  end  of 
the  term.  Norwood,  a  meqhanic,  under  a  contract  with  How- 
ard, constructed  a  building  on  said  lot,  and,  on  the  3rd  of  May, 
1858,  had  a  lien  on  said  house  for  the ^  construction  thereof. 
Johnson,  &c.  also  claimed  to  have  a  lien  on  the  property,  for 
a  considerable  amount  due  them  for  rent.  On  the  last  named 
day  Duvall  &  Co.  and  J.  Watson,  being  judgment  creditors  of 
Howard,  caused  executions  to  issue  on  their  judgments  and 
had  them  levied  on  the  leasehold  estate,  which  was  sold,  and 
Buford .became  the  purchaser,  who  afterwards  sold  his  interest, 
acquired  by  his  said  purchase,  to  appellant.  Appellees,  credi- 
tors of  Howard,  brought  this  suit  against  Brown  and  others  to 
subject  the  property  to  the  payment  of  their  debts. 

The  only  material  question  raised  by  this  record  is,  had 
Howard  created  a  bona  fide  incumbrance  on  the  property,  be- 
fore the  executions,  under  which  Buford  purchased,  had  been 
levied  upon  it,  so  as  to  bring  his  purchase  within  the  operation 
of  chap.  36,  art.  Ib^page  488,  1  vol.  Rev.  Statutes?  By  an  act, 
approved  22d  Oct.,  1831,  it  is  declared  that  carpenters,  joiners, 
brick  and  stone-masons,  plasterers,  tinners,  painters,  brick- 
makers,  lumber  merchants,  and  all  other  persons  performing 
labor,  or  furnishing  materials,  for  the  construction  or  repair  of 
any  building  within  the  city  of  Louisville,  shall  and  may  have 
a  joint  lien  upon  the  buildings  they  may  be  employed  to  con- 
struct or  repair,  or  for  which  they  may  furnish  materials,  to  the 
extenc  of  labor  done  or  materials  furnished,  &c.  (3  vd.  old 
Dig,  Stat.  Law,  409.) 

Debts,  owing  to  mechanics  for  the  construction  or  repairing 
of  houses  in  the  city  of  Louisville,  are  favored  by  the  law,  and 
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a  preference  is  given  to  them  over  other  debts  of  the  ov^neni 
of  the  property,  to  the  extent  of  the  value  of  the  propert}'  im- 
proved which  has  not  been  previously  incumbered. 

By  causing  the  house  to  be  erected,  Howard  created  a  lien, 
or  a  Ixmafide  incumbrance,  upon  it,  in  favor  of  the  mechanic 
Who  constructed  said  house,  for  the  amount  due  him  therefor, 
available  and  enforceable  by  the  statute  supra^  and  is  an  in- 
cumbrance i^nthin  the  meaning  otchap,  36,  art.  Ib^of  the  Revis- 
ed Statutes.  And,  as  this  incumbrance  on  the  property  was 
created  before  a  lien  was  created  by  the  executions  of  Davall 
tsL  Co.  and  J.  Watson  on  the  same  property,  the  purchaser  at 
the  sale  under  said  executions,  and  his  vendee,  only  acquired 
a  lien  on  the  property  for  the  purchase  money  and  interest,  af* 
ter  the  rate  of  ten  per  dentum  per  annum  from  the  day  of  sale  till 
paid. 

Appellees  instituted  this  suit  under  sec.  2,  chap.  36,  art.  15, 
of  Rev.  Statutes,  supra,  before  the  purchaser  had  by  suit  removed 
the  incumbrance. 

It  is  true  the  properly  was  not  levied  upon  and  sold  as  in- 
Cumbered  property,  and,  since  the  sate.  Brown  has  removed 
the  incumbrance  which  was  upon  it;  but  he  did  not  thereby  ac- 
quire an  absolute  title  to  it;  his  rights  are  not  determined  by 
the  character  of  the  levy  or  the  manner  of  making  the  sale, 
but  by  the  character  6f  estaLte  the  defendant  in  the  execution 
had  in  the  property  sold.  If  he  had,  by  mortgage,  deed  of 
trust,  or  otherwise,  cheated  a  boriajide  incnnibrance  upon  it  be* 
fore  the  execution  under  which  it  was  sold  had  ck*eated  a  lien 
on  it,  all  that  Buford  or  his  assignee  acquit'ed  by  his  purchase 
Was  a  lien  on  the  property  for  his  purchase  money,  with  inter* 
est  a;t  the  rate  of  ten  percentumper  annum  from  the  day  of  safe 
till  paid;  and  this  is  the  only  right  whidh  can  be  acquired 
cmder  saoh  a  purchase.  {Forrest  vs.  PhilHps,  ^.,2 Met.  Ky.  /{.» 
104.). 

Appellant,  having  sold  the  property  to  Wellnian  before  ap^ 
pellees  brought  their  suit,  the  chancellor  permitted  the  sale  to 
stand,  and  refndered  a  personal  decree  against  him,  which  was 
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not  prejadioial  to  appollant;  and,  as  his  decree  in  all  other  riB- 
0pects  conforms  to  the  views  herein  expressed^  the  same  is 


CASB  SO—PBTITION  BQUITT— fiBPTXMBBR  19. 

Stopj,  &c.  vs.  Graham. 

▲»PIAL  ntOV  THS  FLVMIHtf  OlBOOn  00t7M. 

1.  In  Jaly,  1801,  a  debtor  ooiiTeyed  70  mtm  of  Und  to  a  ereditor,  in  pajment  of 
$1«000  dae  him.  In  Norember  aftorwards,  he  eonreyed  the  residue  of  his  land  to 
tvretlei,  in  consideration  of  their  agreefns  to  pay  debta«  amoimting  to  $6,020,  for 
which  they  were  bound  for  him.  At  the  tim«  of  the  first  oonreyanoe  he  owned  no 
property  subjeot  to  his  debts  except  the  lands,  and  his  debts  amounted  to  over  $12,- 
000.  The  lands  were  worth  about  $0,000.  BM,  That  the  oonTcyancev  were  made 
^  in  contemplation  of  iniolTenoy,  and  for  the  pitrpOM  of  preferring  some  of  his  credi* 

i  tert  over  others. 

S.  Qutr*,    Must  a  creditor,  who  attacks  conTcyaocc  by  his  debtor  upon  the  ground 
^  that  it  was  made  in  contemplation  of  insoWency  and  with  the  design  to  prefer  o«r- 

Uiii  creditors,  allege  in  hie  petition  that  the  oonreyancs  wac  made  within  ciz  meiithi 
,  before  the  commencMnent  of  the  action?"    (&«  2  MtU,  140;  lb,,  467.) 

'  Andrews  &  Cox,  for  Story,  &c.,  cited  1  MeL,  450. 

Wm.  S.  Botts,  for  Graham,  cited  1  Met.,  457. 
W.  H.  Cord,  on  same  side,  cited  2  Met,  52;  3  Met  ,  399;  B,^ 
539;  5  Dana,  220;  1  Met.  450;  3    Story's  Rep.,  453;  2  lb.,  840, 
'  860;  2  Lawrence,  {Ohio)  400;  18   B.  Mon.,  312;  1   Met.,  632;  8 

Met.,  450;  14  B.  Mon.,  403;  Parson's  Mercantile  Law^  304,  notis  4 
0  B.  Mon.,  189;  3  Met.,  48,  51;  Ciwl  Code,  sec.   153;  4  Danal 
831;  8  lb.,  81;  14  B.  Mon.,  533;  8  lb.,  11;  2  Bam.  ^  Adol.,98; 
14  B.  Mon.,  290;  9  Dana,  77;  3  Man.,  86;  3  Met.,  95. 

JUDOB  BULLtTT  niutsnsD  tbi  ovivtoir  ev  tvb  oovnf : 

Graham  brought  this  action  on  the  Ist  of  January,  1862,  for 
the  purpose  of  subjecting  property  formerly  belonging  to 
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Allen  Story  to  the  payment  of  his  debts,  according  to  the  pro- 
visions of  the  act  of  1856,  entitled  "an  act  to  prevent  fraado- 
lent  assignments  in  trust  for  creditors  and  other  fraudulent  coa- 
veyances."     (1  Stan.  Rev,  Stat.,  553.) 

It  is  alleged  and  proved,  that,  in  July,  1861,  Allen  Story  con- 
veyed 70  acres  of  land  to  the  appellant,  McKee,  in  payment  of 
Sl,000  due  to  him;  and  that,  in  November,  1861,  he  conveyed 
the  residue  of  his  land  to  the  appellants,  Meshac  Story  and 
Newman,  in  consideration  of  their  agreeing  to  pay -debts  to  the 
amount  of  $5,020,  for  which  they  were  bound  as  his  sureties; 
and  it  is  alleged  that  he  made  these  conveyances  in  contem- 
plation of  insolvency,  and  for  the  purpose  of  prefering  some  of 
his  creditors  over  others. 

It  is  also  alleged  that  said  Allen  Story  conveyed  two  slaves 
to  Meshac  Story,  in  consideration  of  the  latter's  agreement  to 
pay  $900  upon  a  debt  for  which  he  was  bound  as  surety  for 
the  former;  but  the  petition  does  not  allege  when  this  convey- 
ance was  made.  Meshac  Story  answers  that  it  was  made  Jan- 
uary 20,  1860,  and  at  the  time  when  he  became  surety  upon 
said  debt;  but  there  is  no  proof  of  those  facts.  In  his  answer, 
he  refers  to  the  bill  of  sale  of  the  slaves,  and  says  it  is  filed 
as  part  thereof.  We  find  in  the  record  what  purports  to  be  a 
copy  of  such  a  paper;  but  the  record  does  not  show  that  it  was 
read  as  evidence  in  the  court  below;  nor  was  there  any  proof 
of  its  execution  or  delivery. 

The  court  below  held  the  lands  subject  to  the  provisions  of 
the  act  of  1856,  from  which  judgment  Meshac  Story  and  others 
appealed,  and  dismissed  the  petition  as  to  the  slaves,  to  re- 
verse which  judgmf'nt  Graham  prosecutes  a  cross  appeal. 

It  does  not  appear  that,  at  the  time  of  the  conveyance  to 
McKee,  Allen  Story  owned  any  property,  subject  to  the  pay- 
ment of  his  debts,  except  the  lands  above  mentioned.  There 
is  no  evidence  on  the  subject  except  the  report  of  the  commis- 
sioner, who  says  that  ''the  estate  other  than  land  is  insignifi- 
cant, amounting  to  but  a  few  hundred  dollars  at  most." 

Said  lands  were  worth  about  $6,000,  and,  at  the  time  of  the 
conveyance  to  McKee,  Allen  Story's  debts  amounted  to  over 
$12,000.     In  a  case  quite  similar  to  this,  in  which  one    Apple- 
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gate,  owning  property  worth  about  $4,000,  and  being  in- 
debted to  the  amount  of  about  $10,000,  executed  a  power 
of  attorney,  by  means  of  which  he  preferred  one  of  his  cred- 
itors, this  court  said:  ''In  view  of  the  limited  circle  of  Ap- 
plegate's  business,  of  the  excess  of  his  liabilities  over  bis 
•assets  and  of  the  suits  against  him,  he  must  be  regarded 
as  having  known  that  he  was  insolvent,  when  he  executed 
the  power  of  attorney.  The  statute  would  be  of  little  value 
to  creditors,  if  the  courts  should  require  them  to  produce 
stronger  evidence  than  the  facts  above  mentioned  in  or- 
der to  prove  a  debtor's  knowledge  of  his  insolvency."  {Apple- 
gate  and  others  vs.  Murrill  and  others^  June^  1862.) 

The  mere  fact  that  Allen  Story's  debts  amounted  to  twice 
the  value  of  his  property,  would  perhaps  suffice  to  prove  that 
he  made  the  deed  to  McKee,  with  the  intent  to  prefer  him,  and 
in  contemplation  of  insolvency.  This  conclusion  is  strength- 
ened by  the  fact,  that,  in  November  following,  he  conveyed  the 
residue  of  hid  property,  worth  about  $5,000  to  Newman  and 
Meshac  Story,  to  secure  the  payment  of  debts  to  that  amount, 
leaving  over  96,000  of  debts  unprovided  for,  and  reserving 
nothing  to  pay  upon  them.  If  the  two  conveyances,  disposing 
of  the  whole  property  of  the  debtor,  to  pay  iil  full  half  of  his 
debts,  leaving  the  other  half  unprovided  for,  had  been  made  at 
the  same  time,  there  would  have  been  no  room  for  doubt,  that 
each  was  made  in  contemplation  of  insolvency.  Though  the 
conveyance  to  Newman  and  Meshac  Story,  having  been  made 
in  November,  does  not  bear  as  heavily  upon  the  conveyance  to- 
McKee,  as  if  both  had  been  made  in  July,  it  seems  entitled  to 
some  weight.  Debters,  wishing  to  elude  the  provisions  of  the 
act  of  1856,  will  perhaps,  often  proceed  gradually,  making 
several  conveyances  at  different  times,  to  effect  their  objects. 
In  our  opinion,  the  court  below  correctly  decided,  that  the  con- 
veyance to  McKee  was  made  in  contemplation  of  insolvency. 

According  to  the  opinion  expressed  by  this  court,  in  the  caso 
of  Wintersmith  4*  Young  f>s.  Pointer  If  Conway,  2  3/^^,447,  Gra- 
ham's petition  concerning  the  slaves  conveyed  to  Meshac  Story, 
was  properly  dismissed,  because  it  did  not  allege  that  the  con- 
veyance was  made  within  six  months  before  the  commence* 
21 
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ment  of  the  action.  But  the  ft^ots  in  that  oaae  did  not  require 
an  expression  of  opinion  upon  that  point,  becanse  the  petition 
not  only  failed  to  show  that  the  conveyance  was  made  within 
six  months,  but  distinctly  showed  that  it  was  made  more  than  six 
months,  before  the  commencement  of  the  action,  and,  conse- 
quently,  that  the  plaintiffs  had  no  right  to  maintain  the  action. 
We  need  not  decide,  however,  whether  that  dictum  ought  to  be 
followed,  or  whether  it  should  be  overruled,  as  being,  berhaps, 
in  conflict  with  the  decision  in  Chiles  vt.  DrakCf  {2  Met,,  146,) 
and  with  the  general  doctrine,  that  the  plaintiff  is  not  bound 
to  aver  that  his  cause  of  action  accrued  within  the  period  of 
limitation,  but  that  the  burthen  of  showing  that  it  is  barred 
rests  on  the  defendant;  because  if  Graham  was  not  bound  to 
show  that  the  conveyance  ot  the  slaves  was  made  within  six 
months  before  the  filing  of  his  petition,  he  was  certainly  bound 
to  show  that  it  was  made  in  contemplation  of  insolvency,  and 
failed  to  do  so.  Such  a  fact  might  be  proved  without  showing 
the  date  of  the  transaction,  as,  for  instance,  by  proving  decla* 
rations  of  the  grantor  to  the  grantee,  at  the  time  of  the  con- 
veyance, that  it  was  made  to  prefer  him,  and  in  contemplation 
of  insolvency.  But  there  is  no  such  evidence  in  this  case. 
The  only  evidence  that  either  of  the  conveyances  was  made 
in  contemplation  of  insolvency,  is  the  evidence  as  to  the 
amount  of  the  grantor's  debts  and  the  value  of  his  property. 
But  that  evidence  is  unsatisfactory  as  to  the  conveyance  of  the 
staves,  as  it  does  not  appear  when  that  conveyance  was  made 
nor  what  was  then  the  grantor's  pecuniary  condition.  We 
cannot  assume,  because  be  was  insolvent  in  July,  1861,  that 
he  was  insolvent  one  or  two  years  before,  or  at  any  other  in* 
definite  time. 

It  is  not  proved,  as  is  suggested  by  counsel,  that  Allen  Story 
continued  in  possession  of  the  slaves.  We  need  not,  therefore, 
express  an  opinion  as  to  the  effect  which  that  fact,  if  estab- 
lished, would  have  produced  in  a  proceeding  of  this  kind. 

The  judgment  is  aflirmed,  upon  the  original  and  cross  appeal. 


Digitized  by  VjOOQIC 


SUMMER  TERM,  1863.  323 

Fatrbairn,  kt.  ti.  Mdant,  Ac 
CASS  91— BJB0TMBNT--8BPTBMBBB  S9. 

Fairbaini,  &jo.  vs.  Means,  &a 

AWnAh   FMH  TB»  LBWia  OlftOmV  OOUBV. 

1.  An  o«eiipuit  of  Undy  to  bo  ontitled  to  pay  for  bis  improTOBentt,  nnder  Ibe  oo- 
evpying  claimant  law,  shoald  dednee  a  title  Arom  tbo  oommonwealtb.  He  neod  not 
•bow  a  valid  title.  He  mnet  sbow  that  he  belioTod  himself  t#  bo  the  owner  of  tho 
land  by  reason  of  a  olaim,  In  law  or  eqoityi  foanded  upon  a  jprant  from  the  oommoiu 
wealth;  and,  in  order  to  do  so,  mast  oonneot  himself  with  the  grant  by  showing  that 
he  held  the  iiile  whieb  it  granted.  {Rev,  8tai.,  chap,  70,  see.  1;  4  B»6&,4«1;  S  A.  JT. 
Mar,,  214.) 

2.  The  statute  tupra  does  not  make  the  right  of  a  claimant  depend  vpon  his  h^U^ 
ooneerning  his  title. 

3.  That  the  ooenpant  holds  vnder  those  oTaiming  under  a  deed  from  the  sherMT^ 
made  in  pumaneo  of  an  nnantboriio^  sale  of  the  land  for  tazeo  alleged  to^  bo  duo 
from  a  patepteo,  does  not  make  him  an  ooeupying  elalmant  within  tbo  meaning  of 
tbo  statute. 

W.  H.  WAi>8wr«TH,  for  apjyellantB,  eked  4  BUb,  461;  5  Liii., 
20;  1  Met.,  GSU. 

Thos.  Joybi^,  on  same  eide,  cited  4  BM,  479. 

£.  F.  DuLiN,  for  appellees,  cited  1  LiU.  Laws  Ky.,  643;  2  /&, 
963;  2  Stat.  Law,  1281;  JR^.  Stat.,  chap.  20;  b  lAiL,  21;  4  Bibb, 
52,  66. 

W.  C.  Iebland,  on  same  side,  cited  4  BtM^  52;  3  Man.,  58;  5 
Bf..  97;  Bev  Statutes,  chap.  70;  2  Stat.  Zat0,1231;  1  JMbn.,  236;  5 
lAit.,  21;  5  Man.,  590;  1  Mar.,'42\  4  BOb,  395;  1  UU.,  4fl2. 

JUDQB  BULLITT  DnLinnsD  tsb  OFiirioir  or  tbb  ooobt: 

The  appellants  obtained  a  jadgment  against  the  appellees 
for  a  tract  of  land,  claimed  by  the  appellants  as  heirs  of  the 
patentee,  Daniel  Henry. 

The  appellees  claimed  the  land,  or  most  of  it,  under  a  junior 
patent  to  one  Bryant.  One  of  the  links  in  their  chain  of  title 
is  a  deed  alleged  to  have  been  execated,  in  1615,  by  the  sheriff 
of  Greenup  county,  conyeying  the  land  to  John  Young,  in  pur- 
suance of  a  sale  of  it  to  him,  in  1806,  by  the  sheriff  of  said 
county,  for  taxes  alleged  to  be  due  from  Bryaat  to  the  Com- 
monwealth for  the  year  1804.    Young's  interest  in  the  land 
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was  passed  to  the  appellees  by  several  successive  conveyances, 
properly  executed  and  recorded.  Bat  it  does  not  appear  that 
the  sheriff  had  authority  to  sell  the  land  for  taxes.  On  the 
contrary,  it  was  proved,  by  the  auditor  of  the  State,  that  no  list 
of  said  land  for  taxes,  for  the  year  1804,  or  any  other  year,  was 
registered  in  the  auditor's  office  or  returned  thereto,  as  requir- 
ed by  the  7th  section  of  the  act  of  1797.  (2  Litt.  jL.,  319.)  In 
view  of  this  evidence,  and  in  the  absence  of  proof  that  such 
list  was  delivered  to  the  sheriff,  or  to  the  clerk  of  the  county 
court,  as  directed  by  said  section,  it  must  be  assumed  that  the 
sheriff  had  no  authority  to  make  the  sale. 

The  only  question  that  we  need  to  consider  is,  whether  or 
■not,  under  the  circumstances  mentioned,  the  appellees  are 
^'occupying  claimants,'*  and  as  such  entitled  to  the  benefit  of 
chapter  10  of  the  Revised  StcUutes^  the  1st  section  of  which  thus 
describes  those  for  whom  it  provides:  "If  any  person,  believ- 
ing himself  to  be  the  owner,  by  reason  of  a  claim,  in  law  or 
equity,  the  foundation  of  which  being  of  public  record,  hath, 
or  shall  hereafter,  peaceably  seat  and  improve  any  land,  but 
which  land  shall,  upon  judicial  investigation,  be  decided 
to  belong  to  another^  the  value  of  the  improvements  shall  be 
paid  by  the  successful  party  to  the  occupant,"  &c. 

The  appellees  contend  that,  though  they  did  not  acquire 
Bryant's  title,  yet^  as  Young  claimed  it,  and  as  they  acquired 
Young's  supposed  right  to  it,  they  believed  that  they  owned  it, 
and  are,  therefore,  entitled  to  the  benefit  of  the  statute. 

Even  if  the  belief  of  a  claimant,  that  he  owned  the  land 
could  bring  him  within  the  statute,  we  could  not,  perhaps,  de- 
cide that  the  appellees  are  within  it,  because,  upon  the  facts 
before  us,  it  seems  impossible  for  us  to  decide  what  was  their 
belief  on  that  subject.  The  fact  that  they  purchased  Young's 
claim  does  not  prove  that  they  regarded  it  as  valid.  The  de- 
sire to  extend  their  possession  to  a  certain  boundary,  or  to 
connect  their  possession  with  that  of  Young,  or  his  vendors, 
or  some  other  motive,  may  have  induced  them  to  purchase  bis 
claim,  though  they  may  have  believed  or  known  that  he  did 
not  hold  Bryant's  title. 
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Bat,  in  our  opinion,  the  statute  does  not  make  the  right  of  a 
claimant  depend  upon  his  belief  concerning  his  title.  Had  it 
done  80«  the  question,  whether  the  junior  patentee,  before  ob- 
taining  his  patent,  or  his  vendee,  before  purchasing,  had  notice 
of  the  senior  patent,  would  be  material  in  such  cases.  We 
have  seen  no  case,  however,  in  which  that  question  was 
deemed  material.  It  would  be  impossible  for  the  court,  in 
any  case,  to  determine  what  was  the  secret  belief  of  a  claim* 
ant  concerning  his  title.  The  belief  referred  to  in  the  statute 
is  a  belief  which  may  be  judicially  ascertained,  and  which, 
therefore,  must  be  founded  upon  the  fact  that  the  occupant 
holds  a  title  granted  by  the  Comcponwealth.  Of  course  he 
need  not  show  that  he  has  a  valid  title.  The  statute  was  de* 
signed  to  relieve  occupants  holding  apparent,  but  invalid,  titles 
granted  by  the  Commonwealth.  It  is  sufficient  for  the  claim* 
ant  to  show  that  he  held  such  an  apparent  title  when  he  im- 
proved the  land.  But  it  is  not  sufficient  for  him  to  show  that 
he  apparently  held  such  an  apparent  title.  It  is  cjear,  from 
the  language  of  the  statute,  that  ''believing  himself  to  be  the 
owner^'  is  not  sufficient  to  entitle  the  occupant  to  the  benefit 
of  its  provisions.  He  must  so  believe  "by  reason  of  a  claim, 
in  law  or  equity,  the  foundation  of  which  [is]  of  public 
record."  The  ^'foundation"  referred  to  by  the  statute  is  a 
grant  from  the  Commonwealth.  {Clay  vs.  Miller,  4  Bibb,  461; 
Lewis*  heirs  vs.  Singleton's  heirs,  2  A.  K.  Mar.,  214.)  The  claim- 
ant must,  therefore,  show  that  he  believed  himself  to  be  the 
owner  of  the  land,  by  reason  of  a  claim  founded  upon  a  grant 
from  the  Commonwealth.  In  order  to  do  so,  he  must,  neces* 
sarily,  connect  himself  with  the  grant,  by  showing  that  he 
held  the  title  which  it  granted. 

In  Lewis^  heirs  vs.  Singleton^s  heirs  it  was  held  that  the  statute 
was  intended  to  apply  only  to  contests  between  claimants 
under  different  grants  from  the  Commonwealth,  and  not  to 
contests  between  adverse  claimants  under  the  same  patent; 
and  the  court  said:  ^'Consistent  with  this  intention,  we  con- 
ceive, are  the  expressions  of  the  act  in  queBiion,^supposing  them 
to  be  his  own,  by  reason  of  a  claim  in  law  or  equity,  the  founda- 
tion of  such  daim  being  of  public  record.'     If,  in   scrutinizing 


Digitized  by  VjOOQIC 


826  METCALFE'S  REPORTS 

Vairbftlruy  &e.  ti.  MeMii,  fto. 

his  title,  either  legal  or  equitable,  he  oould  arrive  at  the  foan- 
datioD,  without  defects,  in  some  public  reeord,  or,  in  other 
words,  in  some  office  where  the  appropriation  was  allowed  to 
be  made,  he  should  then  claim  under  the  act,''  &c. 

In  Cbnf  vs.  Miller  the  facts  are,  that  Williams,  claiming  the 
land  in  contest  under  the  patent  of  Russell,  conveyed  it  to  the 
defendant,  Miller;  but  it  was  proved  that  RusseH's  patent  did 
not  include  the  land.  The  court,  attaching  no  importance  to 
the  question,  whether  or  not  Miller  believed  himself  to  be  the 
owner  of  Russell's  title,  said:  ^^If  the  claim  should  be  deduced 
from  the  Commonwealth,  it  is  perfectly  clear  that  Miller  has 
not  brought  his  case  within  the  law:  for,  although  he  claimed 
the  land  under  a  deed  regularly  recorded,  and  that  deed  ao- 
tually  covers  the  land  in  contest,  yet  it  is  incontestably  shown 
that  Williams,  from  whom  he  obtained  the  deed,  had  neither 
a  legal  nor  equitable  title.  Williams,  it  is  true,  claimed  the 
land  through  Russell,  who  is  shown  to  have  held  a  patent  from 
the  Commonwealth;  but  it  is  clearly  proved  that  Russell's 
patent  does  not  include  the  land  on  which  the  improvements 
were  made.  The  foundation  of  Miller's  claim  is,  therefore, 
the  deed  from  Williams,  unconnected  with  any  deduction  of 
title  Irom  the  Commonwealth;  and  as  such  we  cannot  suppose 
that  he  has  brought  himself  within  the  occupying  claimant 
law." 

Those  cases  arose  under  the  act  of  1812,  (2  S,  £.,  12SI,)  the 
provisions  of  which,  with  reference  to  the  question  under  con- 
sideration, are  substantially  the  same  as  those  of  the  Revised 
Statutes.  Though  they  differ  from  this  case,  we  regard  them 
as  proving  that  the  question  here  is,  not  whether  the  appellees 
believed  themselves  to  be  the  owners  of  a  title  granted  by  the 
Commonwealth,  but  whether  or  not  they  were  the.  owners  of 
such  a  title. 

The  appellees  having  failed  to  "arrive  at  the  foundation," 
contemplated  by  the  statute,  having  failed  to  deduce  a  title 
from  the  Commonwealth,  and  having  held  the  land,  not  under 
Bryant's  patent,  but  under  Voung's  deed  and  adversely  to 
Bryant's  title,  their  oase  is  not  within  the  statute. 
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The  jadgment  is  reTened,  and  the  caaee  remanded  with  dU 
rections  to  qaash  the  inquest,  and  for  other  proceedings  aol 
iaeonsistent  with  this  opipion. 
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Randall  ys.  Shropshire. 

▲TPBAJ*   #BOM  nm  BOVBBOir  OIICVIV  OOVBT. 

1.  iS^^iMM  100  of  th4  Oifnl  Ood4,  wbieh  prorldei  tbat  tweity  Mtioa,  •zoept  tboM 
OBMtrmtod  is  the  prerlooi  M«tionBy  "msy  b«  brought  la  Aay  ooiiaty  ia  which  th« 
d«fendABty  or  one  of  ••▼oral  defeadaats^  residea  or  is  lujamoaed,"  doos  aot  obaaga 
matorially  the  former  law  on  the  tame  sabject.  It  does  not  authoriie  Jadgment  by 
default  against  a  defendant  terred  in  another  county,  except  where  the  cause  of  ae- 
Uen  is  local,  or  whera  it  affects  himself  and  another  lerTad  in  the  county  where  Ilia 
aotioa  ia  brought. 

2.  An  objection  to  the  misjoinder  of  causes  of  action  is  wairei  unless  taken  in  the 
manner  proTided  by  the  Civil  Oode;  yet  such  misjoinder  cannot  hare  the  effect  ta 
give  tha  cireait  court  jurladiction  over  a  claim  improperly  joined  agaiast  a  defendant 
serred  In  another  ooanty,  and  te  render  judgment  by  default  against  him,  although 
the  other  defendant  is  served  in  the  county  where  the  action  is  brought. 

8.  Allegations,  which  amount  to  nothing  more  than  the  mere  statement  of  a  legal 
oaaelusian,  aiainsuikelent. 

J.  A.  Prall,  for  appellant,  cited  Civil  Code,  seciions  118, 120, 
123;  Wilkes^  Sheridan^  Sfc.  vs.  Morehead,  Mss.  Opin.^  September^ 
1856. 

Haklan  &i  Ha&lan,  for  appellee,  cited  3  Dana^  34;  Title  6, 
CivU  Code;  Forkner  vs.  Hart^  M^s.  Opin.^  June,  1866;  Wilson  vs. 
Thompson^  Mss.  Opin.^June,  1858;  Civil  Code^  sec.  113;  18  B. 
Mon.j  555;  Chism  vs.  Woods,  Hardin. 

CHIB?  JUBTICB  BUT  ALL  DBLiTBain  tbi  oriirioir  ov  thi  ooubt: 

Shropshire,  as  the  committee  of  Porter,  a  lunatic,  brought 
this  action,  in  the  Bourbon  (Circuit  court,  against  Mahoney  and 
Ransdall,  setting  out  three  separate  and  distinct  causes  of  ac- 
tion, in  as  many  separate  paragraphs,  in  his  petition. 
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In  the  first  paragraph,  the  plaintiff  seeks  to  rescind  a  sale  of 
land  which  4iad  been  made  by  Mahoney  to  Porter. 

In  the  second,  it  is  alleged  that  Mahoney  had  *'got  posses- 
sion of  a  note  for  $500,  in  favor  of  said  Porter,  on  the  defend- 
ant, John  Ransdall,  due  1st  March,  1858;  said  Mahoney  col- 
lected on  said  note  about  $318,  and  defendant,  Ransdall,  paid 
it  to  him,  although  he  had  no  authority  to  collect  the  sum,  and 
said  Mahoney  still  has  the  note  in  his  possession.'*  ^He  prays 
judgment  for  said  note  against  Ransdall,  and,  if  he  is  not  enti- 
tled to  a  judgment  against  him,  he  prays  judgment  against 
Mahoney  for  the  $318,  collected  by  him  as  before  stated,'*  &c« 

In  the  third  paragraph,  the  plaintiff  seeks  to  recover  on  a 
note  for  $^00,  which  Mahoney  had  executed  to  Porter. 

Process  was  served  on  Mahonej  in  Bourbon  county,  and  on 
Ranedall  in  Henry  county. 

The  court  below,  (neither  of  the  defendants  having,  appear- 
ed,) rendered  a  judgment  rescinding  the  sale  and  purchase  of 
the  land;  and  al^o  separate  judgments  against  Ransdall  and 
Mahoney,  for  the  full  amount  of  the  notes  set  up  against  them 
respectively,  in  the  second  and  third  paragraphs  of  the  petition. 
Ransdall  has  appealed  from  the  judgment  against  him. 

The  record  presents  a  palpable  case  of  misjoinder  of  causes 
of  action.  The  claim  against  Ransdall  had  no  sort  of  con- 
nection with  either  of  the  two  causes  of  action  against  Ma- 
honey. But,  as  no  objection  on  that  ground  was  made  in  the 
court  below,  it  must  be  deemed  to  have  been  waived.  {Civil 
Code,  sec,  114.) 

The  question  arises,  however,  whether  the  effect  of  such 
misjoinder  was  to  give  the  court  below  jurisdiction  over  the 
claim  against  the  appellant,  who  was  served  with  process  in  a 
distant  county  from  that  in  which  the  action  was  brooght.  For 
the  appellee  it  is  insisted  that,  as  oruofthe  defendants  to  the  actian 
was  summoned  in  the  county  of  Bourbon,  that  court  had  juris- 
diction as  to  the  other  defendant,  under  section  106  of  the  Code^ 
which  provides  that  every  action,*except  those  enumerated  in 
the  previous  sections,  '*may  be  brought  in  any  county  in  which 
the  defendant,  or  one  of  several  defendants,  resides  or  ia  sum- 
moned." 


Digitized  by  VjOOQIC 


SUMMER  TERM,  1863.  829 

Ransdall  ▼•.  Shropihiro. 

This  provision  does  not  change  materially  the  former  law  on 
the  same  subject.  The  object  was,  and  is,  to  prevent  the  in- 
convenience and  hardship,  which  would  result  from  compelling 
a  party  to  appear  and  defend  a  civil  action  in  any  county  in 
the  State,  however  distant  from  his  residence  or  from  the 
county  in  which  he  might  be  summoned.  He  may  be  subject- 
ed to  this  hardship  only  in  cases  where  the  cause  of  action  is 
local,  or  where  it  effects  himself  and  others. 

The  literal  construction  now  contended  for,  is,  we  think,  in- 
consistent with  the  spirit  and  meaning  of  the  statute,  iind 
would  practically  defeat  its  object.  It  would  allow  a  plaintiff 
to  unite  in  his  petition  any  number  of  causes  of  action,  how- 
ever unconnected,  either  in  respect  to  the  parties,  or  to  the 
nature  of  the  demands,  and  by  the  service  of  process  on  one 
of  the  defendants y  in  the  county  in  which  the  action  ia  brought, 
the  plaintiff  will  be  entitled  to  judgment  against  all  the  others, 
wherever  summoned,  unless  they  appeared  and  objected  to  the 
misjoinder.  Several  causes  of  action  are  allowed  to  be  united 
in  the  same  petition  only,  "where  each  affects  all  the  parties' 
to  the  action,  may  be  brought  in  the  same  county,"  dec.  {See, 
111.)  The  plaintiff  has,  in  the  present  case,  violated  that  pro- 
vision by  uniting  in  his  petition  several  causes  of  action, 
neither  of  which  affects  all  the  parties,  and  all  of  which  could 
not  have  been  brought  in  the  same  county;  and,  as  a  conse- 
quence of  such  violation,  claims  to  be  entitled  to  judgment 
against  the  appellant  on  the  sole  ground  that  he  is  a  defend- 
ant, although  improperly  so.  This  would  be,  in  effect,  to  allow 
the  violation  of  one  provision  of  the  Code  to  constitute  a 
reason  for  the  violation  of  another. 

It  is  proper  to  add,  that  the  allegations  of  the  second  para- 
graph, in  relation  to  the  payment  of  the  $318,  are  not  suffi- 
cient to  deprive  the  appellant  of  the  benefit  of  that  payment. 
It  is  merely  stated  that  Mahoney  had  got  possession  of  the 
note  in  question.  But  when,  or  Aou?,  he  got  it,  whether  right- 
fully or  wrongfully,  whether  by  assignment  or  by  mere  deliv- 
ery, or  for  what  purpose  the  possession  was  obtained,  does  not 
appear.     It  is  alleged  that  Mahoney  **had  no  authority  to  col- 
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lect  the  sum;'^  bat  the  facts  from  which  each  want  of  aaUiority 
would  result  are  not  stated,  and  this  allegation,  therefore, 
amounts  to  nothing  more  than  the  mere  statement  of  a  legal 
conclusion.  Mahoney,  as  between  himself  and  Porter,  may 
not  have  had  legal  authority  to  collect  the  note,  but  it  would 
not  necessarily  follow  that  the  payment  to  him,  by  the  obligor, 
without  notice  of  the  want  of  authority,  would  have  been  in- 
valid. So  that  the  judgment  must  be  deemed  erroneous,  even 
if  the  court  had  had  jurisdiction  as  to  the  appellant. 

But,  for  the  reasons  before  stated,  the  judgment  against  the 
appellant  must  be  reversed,  and  the  cause  remanded  with  di- 
rections to  set  aside  the  same  and  to  dismiss  the  action  as  to 
him. 


OASB  83~PITITION  OSDIHA^T— 8BPTBMBBR  SO. 

Buckles,  &c.  vs.  Lambert 

fl08  637  APPIAL  FBOM  THB  BABDIIT   CIRCUIT  COUBT. 

4m88U 

i^^_j^  1.  The  «ovrt  of  appeals  wiU  sot  Tererte  a  jadgaent  on  aeeoait  of  the  eiror  of  Che 

II&^mSI  oiroait  coart  in  refaaing,  on  moUon,  to  strike  oat  irreleTant  or  redundant  noAtter  in  a 

pleading,  if  it  do  not  appear  that  the  appellant  was  pr^adioed  thereby.    (  Civil  Code, 
M09.  147,  161.) 

2.  The  deeisioB  in  WulUr,  Se.  ee.  Jfarlm,  (17  B,  Man,,  186,)  that,  in  an  aetioB  m 
delicio  against  sereral  defendants,  some  of  whom  were,  and  some  of  whom  were  not* 
summoned,  there  oonld  be  a  trial  as  to  the  former,  and  judgment  against  them,  with- 
out any  disposition  of  the  ease  as  to  the  latter,  is,  in  eflfect,  orerculed  by  the  deelslMi 
in  Stedger  «t.  Dawm,  (3  lf«c,  160.)  This  ruling  does  not  apply  where  all  are  tut* 
moned.    ( OM  Cbde,  tee.  403.) 

S.  If  sereral  persons  jointly  oommit  a  tort  the  plaintiff,  in  general,  has  his  eleetioB 
to  sue  all  or  some  of  the  parties  jointly,  or  one  of  them  separately.  This  rule  has 
not  been  ehanged  by  the  GItII  Code. 

4.  In  an  notion  against  sereral  dffendaats,  fbr  assault  and  battery,  they  filed  isp- 
arate  answers;  a  joint  rerdiot  was  rendered  against  them,  and  judgment  entered  ae- 
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•erd^ngly.    A  new  trUl  wm  granted  m  te  one,  (an  Infant,  beoanse  no  guardian  md 
littm  had  been  appointed,)  and  refaaed  ai  to  the  othera,  againit  whom  thejadgmenft 
was  allowed  to  atand  for  the  sam  named  in  the  rerdict.    The  jndgment  ia  ^ffunntdp 
(Judge  Williams  dissenting.)    {Civil  Cod€,  •««.  402;  15  B,  Jfon.,  647.) 
6.  See  the  dissenting  opinion  of  Judge  Williams. 

Hailav  &  Haelan,  for  appellanty  cited  3  Mar.^  337;  16  B. 
Mon.,  356;  4  /.  /.  JUar^  269;  4  LUL,  134;  3  il£m.,  137;  1  /.  /. 
Mar.,  198;  Civil  Code,  sec.  399. 

^Wilson,  on  same  side,  cited  3  ifefar.,  337;  16  B.  Mon.,  356; 
4V.  /.  Afar.,  269;  4  ML,  134;  3  Man.,  137;  1  J.  J.  Mar.,  198. 

C.  G.  W1VTBS8MITH,  for  appellee,  cited  Civil  Cade,  sees.  347, 
898;  17  B.  Mon.y  186;  Fleety  vs.  Bell,  Mss.  Opin.,  December, 
1655. 

J9D0B  BULLITT  dilitibid  thb  opihiov  of  thb  ooubt:    (Jvnoi  Williixb  dif- 
aenting.) 

Lambert  sued  Ambrose  Buckles  and  tbe  appellants,  Jobn 
and  James  Buckles,  for  an  assault  and  battery.  They  filed 
separate  answers.  The  jury  found  a  joint  verdict  against 
them  for  $825,  and  a  judgment  was  entered  accordingly.  On 
the  same  day  the  defendants  moved  for  a  new  trial,  which  was 
granted  to  Ambrose,  because  he  was  an  infant  and  no  guar- 
dian ad  litem  had  been  appointed  for  him,  and  refused  to  John 
and  James,  against  whom  the  judgment  was  allowed  to  stand 
for  the  sum  named  in  the  verdict.  To  reverse  that  judgment 
they  appeal. 

We  need  not  consider  the  instructions,  as  the  bill  of  excep- 
tions does  not  show  that  the  appellants  excepted  to  the  action 
of  the  court  with  reference  to  them. 

James  Buckles  made  his  answer  a  counter-claim  against 
Lambert,  who  filed  a  reply  thereto, /not  merely  denying  its  al* 
legatiens,  but  giving  a  detailed  statement  concerning  the 
origin  and  progress  of  the  diflSicuIty  between  him  and  the  de- 
fendants. They  moved  to  strike  out  part  of  the  reply,  upon 
the  ground  that  it  contained  irrelevant  matter,  and  it  is  con- 
tended that  the  court  erred  in  overruling  that  motion. 

Section  147  of  the  Code,  which  declares,  that,  "if  irrelevant 
or  redundant  matter  is  inserted  in  a  pleading,  it  may  be 
stricken  out,  on  motion  of  any  person  aggrieved  thereby,  at 
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the  cost  of  the  party  whose  pleading  contained  it,"  is  an 
enactment  of  an  old  rule  of  practice,  which  made  it  the  doty 
of  the  court  to  strike  out  irrelevant  or  t*edundant  matter,  upon 
a  motion  made  for  that  purpose.  In  our  opinion,  that  part  of 
the  reply,  which  the  defendants  moved  to  strike  out,  contains 
irrelevant  and  redundant  matter,  and  their  motion  should  have 
prevailed.  But  we  cannot  reverse  the  judgment  on  account  of 
the  error  of  the  court  in  overruling  it,  because  we  do  not  per- 
ceive that  the  defendants  were  prejudiced  thereby.  We  are 
required  to  "disregard  any  error  or  defect  in  the  proceedings, 
which  does  not  affect  the  substantial  rights  of  the  adverse 
party."  (Code,  sec.  161.)  It  is  contended,  however,  that  the 
jury  may  have  regarded  those  statements  of  the  reply  as  evi- 
dence for  the  plaintiff.  But  it  is  clear  that  they  had  no  right 
to  do  so,  and  we  cannot  assume  that  they  violated  their  duty. 

It  is  contended  that  the  court  erred  in  rendering  a  judgment 
against  the  appellants,  without  disposing  of  the  cause  as  to  the 
other  defendant. 

We  have  no  doubt  that  this  would  have  been  erroneous 
under  the  old  practice;  but,  in  our  opinion,  the  practice  has 
been  changed  by  the  Code. 

Section  392  declares,  that ''an  action  upon  contract,  wherein 
the  summons  has  been  served  in  due  time,  as  provided  in  sec- 
turn  135,  upon  p^rt  only  of  the  defendants,  shall  stand  for  trial 
at  the  first  term  as  to  those  so  summoned,  and  may  be  contin- 
ued as  to  the  others  for  further  proceedings.  In  other  actions, 
by  ordinary  proceedings,  the  plaintiff  can  only  demand  a  trial 
at  any  term,  as  to  part  of  the  defendants,  upon  his  discontinu- 
ing his  action  on  the  first  day  of  such  term  as  to  the  others." 

In  an  action  ex  delicto  against  several  defendants,  some  of 
whom  were,  and  some  of  whom  were  not,  summoned  ^  there 
was  a  trial  as  to  the  former  and  a  judgment  against  them, 
without  any  disposition  of  the  case  as  to  the  latter;  and  it  was 
held,  that,  "as  the  plaintiff  might  have  maintained  his  suit 
against  any  number  of  the  defendants,  and  was,  by  the  Code, 
entitled  to  a  judgment  against  some  without  disposing  of  the 
case  finally  as  to  others,  it  is  no  available  objection  to  the 
judgment  that  no  notice  is  taken  of  the  defendants,  who  were 
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not  served  with  process,  and  no  express  disposition  made  of 
the  case  as  to  them."  (Wa&r,  ^.  vs.  Martin^  17  B.  Mon., 
186.)  But  that  decision  was,  in  effect,  overruled  in  a  similar 
case,  in  which  it  was  held  that  the  provisions  above  cited,  from 
section  392,  apply  only  to  cases  in  which  some  of  the  defend- 
ants have  been  summoned  and  others  not  summoned,  and  that 
in  actions  ex  delicto  it  is  erroneous  to  render  a  judgment  against 
the  former,  without  discontinuing  the  case  as  to  the  latter  on 
the  first  day  of  the  term.  {Hedger  vs.  Downs,  2  Met.  Ky.  Rep., 
160.)  Those  provisions,  therefore,  do  not  apply  to  the  case 
under  consideration,  because  here  all  the  defendants  were 
summoned. 

But  we  do  not  perceive  how  this  case  can  be  relieved  from 
the  operation  of  section  402,  which  declares  that,  '^though  all 
the  defendants  have  been  summoned,  judgments  may  be  ren- 
dered against  any  of  them  severally,  where  the  plaintiff  would 
be  entitled  to  judgment  against  such  defendants  if  the  action 
had  been  against  them  alone." 

In  view  of  the  context,  our  opinion  is,  that  this  section  does 
Dot  require  separate  judgments  against  each  defendant,  but 
that  it  authorizes  several  separate  or  joint  judgments  against 
one  or  more  of  the  defendants,  as  the  case  may  require. 

By  the  common  law,  "if  several  persons  jointly  commit  a 
tort,  the  plaintiff,  in  general,  has  his  election  to  sue  all  or 
some  of  the  parties  jointly,  or  one  of  them  separately,  because 
a  tort  is  in  its  nature  a  separate  act  of  each  individual."  (1  Ch 
PL,  86.)  This  rule  has  not  been  changed  by  the  Code.  As 
Lambert  could  have  sued  the  appellants  alone,  and  would,  in 
such  an  action,  have  been  entitled  to  a  judgment  against  them 
for  the  damages  he  sustained,  they  have  no  right  to  complain 
because  Ambrose  Buckles  was  not  included  in  the  judgment. 

It  has  been  suggested  that  the  judgment  is  erroneous  he- 
cause  it  does  not  conform  to  the  verdict,  which  was  against  all 
the  defendants,  whilst  the  judgment  is  against  two  only.  But 
a  majority  of  the  court,*  (Judge  Williams  dissenting.)  regard 
the  decision  in  Shelton,  ^h:.  vs.  Harlow,  (15  B.  Man.,  547,)  aa 
conclusive  upon  this  question.  That  was  an  action  for  dam* 
ages  against  four  defendanta.    The  jury  found  a  joint  verdict 
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against  them.  Upon  their  motion  for  a  new  trial,  the  cotirt, 
being  of  the  opinion  that  there  was  no  evidence  ag;ain8t  one 
of  them,  put  the  plaintiflf  upon  terms  that  the  suit  shoald  he 
dismissed  as  to  him,. which  was  done,  and  a  judgment  was 
rendered  against  the  others  for  the  amount  of  the  verdict;  and 
the  judgment  was  af&rmed. 

Whether  or  not  Lambert  can  now  proceed  against  Ambrose 
Buckles,  is  a  question  upon  which  we  express  no  opinion. 

In  view  of  the  /evidence,  we  cannot  reverse  the  judgment 
upon  the  ground  that  the  damages  are  excessive. 

The  judgment  is  affirmed. 

JUDOB  WILLIAMS,  diMenting  Arom  the  opinion  of  the  migority  ortkeeomt,  A»> 
Urered  the  foUowlnf  opinion: 

With  all  due  deference  to  the  minority  of  the  court,  I  must 
dissent  from  the  opinion  in  this  case. 

By  the  rules  of  the  common  law,  juries  were  not  authorized 
to  give  several  damages  in  a  joint  action  against  trespassers, 
save  in  a  very  peculiar  class  of  cases  where  a  joint  action 
against  several  trespassers  could  be  maintained.  {See  3  3foa., 
137;  1  /.  /.  Mar.,  361;  4/.  /.  Mar.,  269.) 

If  the  jury  should  assess  several  damages  againsl  joint  tres- 
passers, the  plaintiff  might  either  take  a  judgment  against  all 
for  the  amount  of  some  one  assessment,  an.i  disregard  the 
others;  or,  he  might  remit  all  but  the  one,  and  take  a  joint 
judgment  for  that;  or,  he  might  dismiss  the  parties,  not  inclu- 
ded in  the  assessment,  that  he  should  elect  to  take  judgment 
on.  This  was  evidently  founded  on  the  principle  of  law  that 
each  joint  trespasser  was  liable  for  the  whole  trespass;  and, 
the  jury  having  found  all  guilty,  should  have  found  a  joint  ver- 
dict. Consequently  there  was  no  violence  done  either  defand- 
ant  in  rendering  judgment  for  the  amount  of  either  one  of  the 
assessments. 

Experience  had  shown  that  parties  who  had  barely  commit* 
ted  acts  sufficient  to  convict  them  of  being  joint  trespassers 
were  often  mulct  in  heavy  damages  byreason  of  the  lawless 
oonduct  of  some  co-defendants,  whilst,  on  the  other  hand, 
plaintiffs  were  some  times  deprived  of  heavy  damages  againsl 
la^ess  defendants,  because  some  co-defendant's  conduct  was 
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of  such  character  aa  to  disincline .  the  jory  to  award  heavy 
damages  against  him.  To  avoid  those  hardships  to  the  par- 
ties, the  Legislature,  by  the  act  of  1889.  (3  SiaL,  573,)  author- 
iaes  several  damages;  and  which  enactment  is  still  in  force. 

In  ShdUniy  ^.  vs,  Harlmoy  (15  B,  JUon.^  547,)  three  defendants 
were  jointly  saed.  The  evidence  connected  two,  but  there  was 
no  evidence  against  Roberts;  yet  the  jury  gave  a  joint  verdict, 
(perhaps  through  mistake  or  inadvertency.)  On  a  motion  for  a 
new  trial  the  court  put  the  plaintiff  to  her  election  to  dismiss 
as  to  Roberts,  else  give  a  new  trial.  She  having  elected  to 
dismiss,  the  motion  as  to  the  others  was  overraled.  The  ver* 
diet  in  this  case  shonld  have  been  against  the  two  defendants 
proven  guilty.  As  Roberts  was  not  proven  guilty,  it  was  im- 
impossible  that  his  being  a  defendant,  or  that  his  conduct, 
should  have  enhanced  the  damages.  Therefore  the  guilty  de« 
fendants  had  no  right  to  complain,  because  the  judgment  was 
upon  the  verdict,  aa  the  law  required  it  should  have  been  ren* 
dered,  and  fully  sustained,  in  analogy  to  that  principle  alluded 
to,  which  authorised  a  plaintiff  to  take  his  judgment  on  either, 
where  there  were  several  assessments. 

In  the  case  under  advisement,  the  evidence  established  the 
guilt  of  all  the  defendants;  the  jury  found  a  joint  verdict  for 
9825.  The  number  and  conduct  of  all  the  defendants,  and 
that  it  was  a  final  finding  as  to  all,  was  considered  by  the  jury, 
and  well  calculated  to  enhance  the  damages;  the  plaintiff  bad 
gotten  the  advantage  of  all  these,  and  the  jury  awarded  to 
him  full  damages  in  consideration  thereof.  Yet  by  an  irregu- 
larity of  his  own,  in  not  having  a  guardian  ad  liiem  appointed 
for  a  minor  defendant,  his  verdict  and  judgment  are  defective 

The  court  below,  granted  to  the  minor  a  new  trial,  without 
putting  the  plaintiff  on  his  election,  and  overruled  the  motion 
for  a  new  trial  as  to  the  other  defendants.  The  judgement  ia 
certainly  a  departure  from  the  verdict,  and  this  departure  not 
to  sustain  any  known  princifrie  of  law,  but  in  contravention  there- 
of.. It  is  not  to  make  the  judgment  conform  to  what  the  verdie 
should  have  been,  for  there  is  no  legal  standard  by  which  to 
say  what  the  verdict  would  have  been,  or  should  have  been, 
bad  not  this  minor  defendant  also  been  pot  on  trial. 
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The  jury  have  said  in  their  verdict  that  plaintiff  abould  re- 
cover against  all  these  defendants  $825.  The  court  has  said, 
by  its  judgment,  that  he  shall  recover  against  two  of  the  de- 
fendants $825 — and  may  hereafter  recover  of  the  other  defend* 
ant  another  $825 — if  a  jury  shall  so  award;  for,  in  answer  to 
this,  it  will  not  do  to  say  that  the  judgment  bars  further  pro- 
ceedings as  to  the  minor  defendant.  This  court  has  virtually 
decided  otherwise  in  the  case  of  Grreen  vs.  Redman^  Mss.  opin,^ 
Oct.,  IS57. 

It  is  attempted  to  uphold  this  judgment  by  virtue  of  sec.  402 
Civil  Code,  which  is  in  these  words:  "Though  all  the  defend- 
*ant8  have  been  summonedjudgment  may  be  rendered  against 
any  of  them  severally,  where  the  plaintiff  would  be  entitled  to 
judgments  against  said  defendants  if  the  action  had  been 
against  them  alone."  The  rule  of  practice  under  the  com- 
mon law  was  that  in  a  joint  action  of  trespass  the  plaintiff 
could  not  proceed  to  trial  against  some  of  the  defendants  and 
continue  as  to  others.  This  section  of  the  Code  doubtless 
changed  that  rule  of  practice;  and  this  is  its  whole  effect,  as 
intended  by  the  legislature,  in  ail  probability.  It  certainly 
was  not  intended  to  cure  an  irregularity,  though  such  was  de- 
cided in  Waller,  ^.  vs.  Martin,  (17  B.  Mon,\  18^,)  which  case 
was  very  properly  overruled  in  Hedgervs.  Doums,{2  Met.^  160.) 
If  it  could  not  cure  an  irregularity,  where  the  party  had  not 
been  summoned,  it  is  hard  to  perceive  how  it  can  cure  an  ir- 
regularity where  a  party  has  been  summoned.  It  certainly 
gives  a  plaintiff  the  right  to  go  to  trial  against  a  part  of  the 
defendants,  but  does  not  cure  irregularities  committed  on  the 
trial. 

It  is  not  perceived  how  this  irregularity  could  have  been 
cured,  even  by  putting  the  plaintiff  on  his  election  either  to 
dismiss  the  suit  as  to  the  minor  defendant  or  to  give  a  new 
trial  to  all  the  defendants. 

The  jury,  by  their  verdict,  have  found  a  gross  sum  against 
all  the  defendants,  the  court,  by  its  judgment,  has  said  it  is  on- 
ly against  two.  The  jury  have  said  that  $825  shall  be  full 
compensation  to  plaintiff  against  all  the  defendants;  the  court 
says  it  shall  only  be  so,  as  to  part  of  them.     The  jury  has  said 
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the  payment  of  $825  shall  be  a  finality  between  the  parties; 
the  court  says  it  shall  not.  The  court,  by  its  judgment,  rewards 
the  plaintiff  for  his  negtect,  error  and  folly,  with  an  opportunity 
to  recover  a  further  sum,  and  makes  an  erroneous  and  defect- 
ive verdict  and  judgment  more  valuable  to  him  than  if  these 
had  been  perfect.     Such  was  never  intended  by  the  law. 

In  a  joint  verdict  and  judgment  against  joint  trespassers  the 
law  requires  that  the  plaintiff  shall  be  able  to  sustain  them  as 
to  all,  or  they  will  be  good  as  to  none.  Such  is  the  law  in  my 
opinion. 


OASB  84»PRIVATE  PA8SWAT— 8BPTBMBSB  SO. 

TroutmaD)  &c.  vs.  Barnes, 

APPIAI.  PBOM  THB   VBLSOir    CXBOUIT  COVBT. 

1.  The  order  awerding  a  writ  of  ad  qttod  cfaimiiim,  npoB  an  appliemtion  to  estab- 
lish a  priyate  passwaji  mast  name  the  day  on  whioh  the  inquest  is  to  be  held,  which 
mnst  also  be  inserted  in  the  writ — and  the  omission  is  fatal  error.  {Bev.  Stat.,  chap., 
84,  art.  1,  •ec.  7;  2  Bevited  Statut€9,  pagt  299;  3  M<m.,  50.) 

Wm.  Johnson,  for  appellants,  cited  2  Rev.  8UU,,  page  204,  sec, 
40;  lb.,  296,  sec.  10;  lb.,  285,  sec.  3;  lb.,  295,  sec.  3;  lb.,  287,  sec. 
7;  lb.,  295,  sec.  5;  3  Met.,  70;  2  J.  J.  Mar.,  74;  3  Man.,  51;  4  J.  J. 
Mar.,  40;  2BiN>,  4;  3  B.  Mm.,  300. 

Elliott  &  McKat,  on  same  side. 

A.  J.  James,  for  appellee,  cited  2  Revised  Statutes,  sec.  10  of 
oi't,  2,  on  page  296^ 

J.  W.  Mi/iR,  on  same  side,  cited  Act  of  feb.  13,  1858. 

JUDGE  PBTBBS  dblitbbbd  thb  opinion  ov  thb  ooubt: 

The  coanty  court  of  Nelson  county,  on  the   application  of 
appellee,  established  a  private  passway,  for  his  benefit,  over 
the  lands  of  appellant,  from  which  jndgment  they  appealed  to 
22 
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the  Nelson  circuit  court,  and,  that  court  having  affirmed  the 
judgment  of  the  county  court,  they  have  brought  th«  case  to 
this  court. 

Numerous  objections  are  taken  to  the  proceedings,  by  appel- 
lants' counsel,  commencing  with  the  order  appointing  the 
viewers,  and  closing  with  the  final  judgment.  But,  as  we  are 
of  opinion  that  none  of  the  objections  are  available,  except 
that  one  which  relates  to  the  order  of  the  county  court  award- 
ing the  writ  of  ad  quod  damnum,  that  alone  will  be  noticed. 

Section  7,  art.  1,  chap.  84,  287,  vol.  2,  Rev.  Statutes  provides 
that  a  writ  of  ad  quod  damnum  shall  be  awarded,, if  desired  by 
any  proprietor  or  tenant,  or  il  the  court  see  cause  for  award- 
ing the  same.  Such  writ  shall  command  the  proper  officer  to 
summon  and  impannel  a  jury  of  free-holders  of  the  county, 
not  related  to  either  party,  and  not  residing  within  one  mile  of 
the  priiposed  road,  to  meet  on  the  lands  of  the  proprietors  and 
tenants,  over  which  it  is  proposed  for  the  road,  or  the  altera- 
tion in  the  road,  to  run,  at  a  certain  time  and  place,  of  which  no- 
tice shall  be  given  them  by  the  officer. 

This  section  is,  by  statute,  made  to  apply  to  passways  as 
well  as  to  roads,  &cc.     {Page  200, 2  vol.  Rev.  Statutes.) 

The  phrase,^'ataoertain  time,''  as  expressed  in[ihe  sec.  supra, 
certainly  means  a  definite  time,  a  particular  day,  to  be  named 
in  the  writ  on  which  the  jury  is  to  be  summoned  to  hold  the 
inquest;  which  day  should  be  named  in  the  order  of  the  coun^ 
court  when  the  writ  is  awarded. 

The  writ  which  issued  in  this  case  fails  to  name  the  day  on 

which  the  jury  shall  meet.     At  that  point  th^re  is  a  blank;  and 

it  is  left  entirely  to  the  discretion  of  the  officer,  charged   with 

the  execution  of  it,  to  determine  when  the  inquest  shall  be 

jheld.    This,  we  think,  was  not  the  design  of  the  Legislature. 

This  court,  in  the  case  oilrvin  4*  Taulvs.Scobee,{SMon.,Wy) 

fb^,  in  a  proceeding  to  obtain  leave  to  erect  a  mill  and  dam 

«on  a  water  course,  that  the  order  awarding  the  writ  of  ad  quod 

f  damnum  was  not  sufficient,  because  the  day  on  which  the   in- 

'  quest  was  to  be  held  was  not  named.    The  language  of  the 

•  statute,  onder  which  the  proceedings  in  that  case  were  had,  in 

relation  to  awarding  the  writ  of  0dqiiod4ammun,  diffevs  soms- 
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iphat  firom  the  Iftogimge,  in  relation  thereto,  of  the  statute 
regulating  the  proceedings  in  this  case — being  moreezplic^  i^ 
the  former  than  in  .the  latter  elatute — but  they  both,  as  we  un- 
4erBtand  them,  require  the  day  on  which  the  inquest  shall  bie 
held  to  be  inaerted  in  the  writ,  and  a  failure  to  do  «o  is  a  fat^ 
error,  as  was  held  in  the  case  supra. 

Wherefore,  the  order  and  judgment  of  the  circuit  court  in  re- 
ver$&d  and  cause  remanded,  with  directions  to  r^v^-u  the  order 
of  the  coonty  coort  establishing  said  pasaway. 


CASE  S6— PBTITION  EQUITY— OOTOBBR  1.  g     » 

Sheets  et  ux  vs,  Gmbbs'  Executor.  ^loa^g 

APVIAL  F«OM  TBI  HOVTOOXIET  OIBCVIT  OOVBT. 

1.  The  word  d^ilfirm  doM  BOt  ordinarily  denote  ffrand  ekUdrtm,  and  ii  nerer  m 
eonstmed  ezoept  in  oaaef  where  it  ia  inuispeneably  neoeetary  to  effeotaate  the  obrloBf 
intent  of  the  UtUtor.    (3  Met.,  46«.) 

2.  A  doBlie  to  **tU  MUren"  of  the  t^Utpr'i  iletv,  one  of  whom  was  d^ 
at  the  tlnae  of  the  exeontion  of  the  will,  paaees  nothing  to  the  deioendaate  of  sn^h 
deoedent. 

K.  Fak&ow  and  Brook  &  Ci^aekb,  for  appellants  cited  Rn^. 
SiaiuieB,  chap^'  WHU;'  tec.  18;  10  B.  Mm.,  172;  11  B.  Jlaa.,Q9; 
9  Rev.  SUthOes,  chapUr  ^'Hnrs  and  Devisees/'  I  Met,,  301. 

Tbo8.  TuEHBE,  for  appellee,  citod  2  Met.,  466;  Roper  qn  Leg- 
maes,  60;  Jarvuvi  on  WiUs,  51;  9  Dana,  2;  9  B.  Man.,  204;  12  Jb., 
115;  2  Rev.  8laMes,page  461. 

9HIBF  J.nSTIOI  DUVALL  dbutbbbd  tbb  opiviox  op  tbi  cavBT:    (Jndge  Peters 
did  not  preiide  in  thii  eaie.) 

By  the  ^i«th  claose  of  the  will  of  Thomas  Gn^bbs,  dec'd.,  he^ 
deTiAcd  to  the  children  of  his  sister,  I^ooming  Qoone,  ane(ipal 
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share,  with  the  balance  of  hia  brothers  and  sisters,  of  his  estate 
not  otherwise  disposed  of. 

Mrs.  McClinsey,  one  of  the  children  of  Mourning  Boone,  died 
before  the  death  of  the  testator,  and,  as  must  be  assumed,  be- 
fore the  execution  of  the  will,  leaving  an  only  child,  Mrs. 
Sheets,  the  present  appellant. 

The  court  below  decided,  in  effect,  that  none  of  the  children 
of  Mourning  Boone,  or  their  descendants,  who  died,  prior  to 
the  execution  of  the  will,  were  entitled  to  anything  under  the 
devise  to  her  children.  From  that  judgment  Mrs.  Sheets  and 
her  husband  have  appealed. 

For  the  appellants  it  is  insisted  that  Mrs.  Sheets,  as  the  rep* 
resentative  of  her  mother,  Mrs.  McClinsey,  occupies  the  same 
position,  under  the  will,  that  the  latter  would  occupy  if  living, 
and  is  entitled  to  the  share  which  the  mother,  if  living,  would 
have  been  entitled  to,  as  one  of  the  children  of  Mourning 
Boone. 

In  support  of  their  claim  they  rely  upon  the  following  pro- 
vision of  the  Revised  Statutes: 

"Where  a  devise  is  made  to  several  as  a  class,  or  as  tenants 
in  common,  or  as  joint  tenants,  and  one  or  more  of  the  devisees 
shall  die  before  the  testator,  and  another  or  others  shall  sur- 
vive the  testator,  the  share  or  shares  of  such  as  so  die  shall  go 
to  his  or  their  descendants,  if  any;  if  none,  to  the  surviving 
devisees,  unless  a  difierent  disposition  is  made  by  the  devisor." 
{Sec  l,art.2jpage  I,)  "If  d^  devisee  ot  legatee  dies  before  the 
testator,  or  is  dead  at  the  making  of  the  will,  leaving  issue 
who  survive  the  testator,  such  issue  shall  take  the  estate  de- 
vised or  bequeathed,  as  the  devisee  or  legatee  would  have 
done  if  he  had  survived  the  testator,  unless  a  difierent  dispo- 
sition thereof  ismade  or  required  by^the  will."  (Section  IS^page 
461.) 

The  entire  argument  for  the  appellants  proceeds  on  the  as- 
sumption that  the  mother  of  Mrs.  Sheets  was  embraced  in  the 
devise  to  "the  children  of  Mourning  Boone,"  and  was,  there- 
fore, a  devisee  or  legatee  under  the  will.  If  this  assumption  was 
maintainable,  l^ere  could  be  no  doubt  that  the  statutes  refer- 
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red  to  would  apply,  and  would  sustain  the  claim  asserted  by  the 
appellants. 

The  only  question  to  be  decided,  then,  is  whether  Mrs.  Mc- 
Glinsey  was  a  devisee  or  legatee  under  the  will  of  the  testator. 

The  devise  was,  as  we  have  seen,  to  the  children  of  Mourn- 
ing Boone.  Whom  did  the  testator  intend  to  include  in  this 
general  designation?  Certainly,  thoee  of  the  children  who 
were  then  living,  and  not  those  who  had  previously  died. 
The  presumption  that  the  testator  intended  to  give  any  por- 
tion of  his  estate,  to  persons  he  knew  were  not  then  in  exist- 
ence, is  altogether  inadmissable.  If  the  devise  had  been  to 
the  children  by  name,  or  to  the  ten  children  of  Mrs.  Boone,  the 
issue  of  such  as  may  have  been  dead,  at  the  making  of  the 
will,  would  have  taken  under  the  statutes.  And  so,  perhaps, 
if  it  had  been  shown  that  the  will  was  made  under  the  belief, 
on  the  part  of  the  testator,  that  the  children  were  all  then  liv- 
ing, the  claim  of  the  issue  might  have  been  sustained.  On 
this  point,  however,  we  need  not  and  do  not  express  an 
opinion. 

It  has  been  repeatedly  held  that  the  word  children  does  not 
ordinarily  denote  grand  children,  and  is  never  so  construed 
except  in  cases  where  it  is  indispensably  necessary  to  effectu- 
ate the  obvious  intent  of  the  testator.  {Churchill  vs.  Churchill, 
4nc.,  (2  Met.  Ky.  Rep.^  466.)  No  such  necessity  exists  in  this 
case. 

The  judgment  is  affirmed. 
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AUeir  Ts.  Brown- 

APPMlL  f  ftOM  Ttfl  VMiSOHl  dltSOVlT  OOOIT. 

1.  It  is  error  to  render  jadgment  sustalninf  an  attachment  against  a  non-resident 
4*ftndant,  not  sammoned:,  and  who  does  not  appear,  without  a  warning  order 
against  him.    (OSiril  C&de,  mc.  88.) 

%,  Where  no  attoraej  is  appointed  to  defend  for  a  non-resident  defendant,  net 
summoned  and  who  does  not  appear,  the  judgment  against  him  is  erroneous.  {Oiml 
(Me,  $ee.  440;  14  B.  Mon.,  273.) 

S.  In  an  atotion  against  a  non-resident  defendant,  not  gnmmoned  andwhe  does  noft 
ap{»#ar,  if  the  bond,  required  bj  teuton  440  of  |A«  Civil  Code,  is  not  ezeovUd,  the 
Judgment  against  him  is  erroneous.    (14  B,  Man,,  273;  1  Met.,  540.) 

4.  The  affidavit  of  the  plaintiff  to  obtain  an  attachment  must  state  that  his  elrim 
is  Jovt.  The  omission  of  suoh  statement  is  eanse  for  roTersal.  {Oivii  Code,  see.  222; 
17  B.  Mon, ,  542;  3  Met.,  281.)  But,  upon  the  return  of  the  eanse.to  the  eironiteoart. 
the  plaintiff  may  be  allowed  to  amend  his  affldarit.    {Civil  Code,  eee,  161.) 

ft.  The  proseeution  of  an  appeal  by  a  non-resident  defendant,  %pt  summoned  and 
wtio  did  not  appear,  is  an  appearaiioe  to  the  action.  Upon  a  rerersal  and  rotom  of 
the  oause,  for  failure  to  hare  a  warning  order,  bond  executed,  or  an  attorney  appoint- 
ed, those  steps  will  not  be  necessary,  but  the  defendant  may  make  defense  by  answer 
or  demurrer.    (1  Met.,  849.) 

«.  The  aet  of  March  16, 18821,  (^est.  Acio,  0^,)  relates  only  to  thv  ^'gronnds  of  at- 
taohment,"  and  authorises  the  pluotiff  to  amend  merely  for  the  purpose  of  stating 
0rounde  which  existed  when  the  attachment  was  obtained^  not  set  forth  in  the  origi- 
nal aiBdayit,  or  new  grounc^s  arising  subsequently.  It  does  not  authorise  an 
amendment  with  referenoe  to  ths  nature,  justness,  or  amount  of  the  plaintiff's  olaii^. 
But- 

7.  Seetion  181  of  the  Civil  Code  applies  to  proceedings  by  attachment  on  afldayit, 
aad  authorises  the  amendment  of  a  defectiTo  aftdaTit.  There  is  no  difference  in 
principle  between  allowing  the  amendment  of  a  petition  on  which  an  attaehment 
issues,  and  the  amendment  of  an  affidaTit  on  which  an  attachment  issues.  The 
ruling  in  P^l  ve,  Weheter,  Ae.,  (8  Met.,  282,)  not  adhered  to.  (2  Met.,  288;  18  B. 
Mon.,  230;  17  lb.,  324;  2  Met.,  13tt.) 

8.  An  attachment,  issued  upon  a  defectiTO  affidavit,  is  not  void;  but  is  within  the 
general  rule  that  the  proceedings  of  a  court,  having  jurisdiction  of  the  person  or 
subjeot,  are  not  void,  however  erroneous  they  may  be.  The  ruling  in  Pool  ee.  Weh- 
etor,  (3  Met.,  281,)  not  adhered  to. 

Wm.  Johnson,  for  appellant,  cited  Civil  Code,  sees,  574  to  585; 

.,  sees.  440,  88;  14  B.  Mon.,  270;  Miles  vs.  Watson,  Mss  Opin., 
Sept.,  1854;  Petit  vs.  Perry,  Mss.  Opin,,  Jan.,  1855;  Bodlejfs  heirs 
vs.  Morris,  Mss.  Opin.,  Oct.,  1857. 

C.  A.  WicKUFFB,  on  same  side. 
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Wm.  R.  GaiGSBTy  for  appellee. 

CHIBF  JtrSTICB  BUY  ALL  dilxybbbv  tbb  opiniob  or  tbb  ooubt: 

Brown  attached  property^  alleged  to  belong  to  the  appellant, 
AIlen»  and,  from  the  judgment  soetaining  that  attachment, 
Allen  has  appealed. 

The  judgment  must  be  reversed  for  the  following  reasons: 

1.  There  was  no  warning  order  against  Allen,  who  was  al- 
leged to  be  a  non-resident,  and  who  was  not  summoned  and 
did  not  appear.    {Code^sec.  88.) 

2.  No  attorney  was  appointed  to  defend  for  him.  {Sec.  440, 
14  B.   Man.,  272.) 

3.  No  bond  was  executed,  a»  required  by  section  440,  {14  B. 
Man.,  272;  1  Met.,  649.) 

4.  The  affidavit  failed  to  state  that  the  claim  is  just.  {Sec. 
222;  17 B.  Mon.,  542;  3  Met.,  281.) 

The  appeal  being  an  appearance  to  the  action,  it  will  not 
be  necessary,  on  the  return  of  the  cause,  to  have  a  warning 
order  made,  a  bond  executed,  or  an  attorney  appointed,  but 
the  appellant  will  have  a  right  to  make  defense  by  answer  or 
demurrer.     (1  Met,,  649.) 

It  remains  to  be  determined  whether,  on  the  return  of  the 
cause,  the  attachment  should  be  vacated  for  the  defect  in  the 
affidavit,  or  whether  the  appellee  should  have  leave  to  amend 
the  affidavit,  by  stating  that  the  claim  is  just. 

An  act  approved  March  15,  1862,  declares,  **that  in  any  pro- 
ceeding by  attachment  now  pending,  or  hereafter  commenced, 
the  affidavit  or  ground  of  attachment  may  be  amended  so  as 
to  embrace  any  grounds  of  attachment  that  may  exist  up  to 
and  until  the  final  judgment  upon  the  same.  If  the  amend- 
ments embrace  only  grounds  existing  at  the  commencement 
of  said  proceeding,  the  lien  created  by  the  suing  out  or  levy- 
ing the  original  attachment  shall  be  held  good;  but  if  the 
amendments  embrace  new  grounds,  not  existing  at  the  time  of 
the  suing  out  of  the  original  attachment,  the  lien  shall  exist 
upon  the  property  levied  on  from  the  filing  of  the  same." 
{Sess.  Acts,  92.) 
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This  act  relates  only  to  the  "grounds  of  attachment,"  and 
authorizes  the  plaintiff  to  amend  merely  for  the  purpose  of 
stating  grounds  ^hich  existed  when  the  attachment  was  ob- 
tained, but  not  set  forth  in  the  original  affidavit,  or  new 
grounds  arising  subsequently.  It  does  not  authorize  an  amend- 
ment with  reference  to  the  nature,  justness,  or  amount  of  the 
plaintifi's  claim.  Whether  or  not  the  affidavit  can  be  amend- 
ed in  these  respects  depends  upon  the  construction  to  be  given 
to  certain  provisions  of  the  Civil  Code. 

By  section  161  it  is  provided  that,  'Hhe  court  may,  at  any 
time,  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading  or  proceeding,  by  adding  or  strik- 
ing out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect,  or  by 
inserting  other  allegations  material  to  the  case,  or,  when  the 
amendment  does  not  change  substantially  the  claim  or  defense, 
by  conforming  the  pleading  or  proceeding  to  the  facts  proved. 
*  ♦  The  court  must,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  proceedings  which  does  not  affect 
the  substantial  rights  of  the  adverse  party,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  defect." 

It  is  clear  that  the  plaintiff,  in  this  case,  may  be  allowed  to 
amend  on  proper  t^rms,  if  that  section  applies  to  proceedings 
by  attachment  on  affidavit. 

In  Pool  vs.  Webster,  ^.,  (3  Met.  Ky.  Rep,,  282,)  it  was  held 
to  be  inapplicable  to  such  proceedings.  In  that  case  the  affi- 
davit was  defective  because  the  agent  making  it  failed  testate 
that  the  plaintiff  was  out  of  the  county.  The  defect  was  of  the 
same  character  as  the  defect  here,  and  did  not  relate  to  the 
grounds  of  the  attachment.  It  was  held  that  section  161  did 
not  apply  to  the  case,  and  that  the  court  below  erred  in  allow* 
ing  an  amend.nent  of  the  affidavit.  There,  a  motion  was 
made  to  vacate  the  attachment  before  the  affidavit  was  amend- 
ed. Here,  no  such  motion  has  been  made.  This  distinction, 
however,  is  not  material,  because,  if  section  161  applies  to 
such  affidavits,  it  authorizes  an  amendment  of  them  ^'at  any 
time,  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper,"  without  regard  to  any  motion  to  vacate;  and,  on  the 
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Other  hand,  if  it  was  correctly  assumed  in  the  case  referred  to, 
that  the  section  does  not  apply  to  such  affidavits,  and  that  an 
attachment  issued  upon  a  defective  affidavit  is  void,  and,  there- 
fore, incapable  of  being  helped  by  amendment,  none  can,  of 
course,  be  allowed,  even  if  there  is  no  motion  to  vacate. 

AH  that  was  said  in  that  case,  on  this  subject,  is,  that  section 
161  "relates  altogether  to  amendments  in  the  pleadings,  and 
the  character  and  form  .of  the  proceedings,  and  not  to  defects 
such  as  we  are  now  considering,  and  which  not  only  affect  the 
substantial  rights  of  the  appellant,  bat  render  void  the  order 
of  attachment  complained  of." 

An  attachment  is  a  "special  proceeding"  as  defined  by  the^ 
Code.  {Preliminary  Provisians,  sees.  2^  3  and  4.)  Section  161 
applies  to  *^any  proceeding*^  ander  the  Code,  and  necessarily 
applies,  therefore,  to  proceedings  by  attachment.  This  was 
conceded  in  Pool  vs.  Webster^  4^.,  but  the  section  was  held  to 
relate  only  to  "the  character  and  form"  of  the  proceeding,  and 
not  to  such  defects  as  the  court  were  then  considering.^ 

This  conclusion  we  cannot  adhere  to.  It  is  not  sustained 
either  by  the  letter  or  policy  of  the  Code,  nor  by  any  satisfac- 
tory reasoning  to  be  found  in  the  opinion.  The  precise  id^a 
intended  to  be  conveyed  by  the  expression,  "the  character  and 
form  of  the  proceeding,"  is  not  distinctly  perceived,  nor  do  we 
perceive  the  ground  of  distinction  between  defects  in  "the 
character  and  form  of  the  proceeding,"  and  defects  in  the  affi- 
davit which  constitutes  a  part  of  the  proceeding.  The  lan- 
guage of  the  law  makes  no  sach  distinction.  It  speaks  of 
proceedings  and  not  of  their  character  and  form,  and  it  author- 
izes the  amendment  of  "any  pleading  or  proceeding"  in  cer^ 
tain  respects  or  "in  any  other  respect." 

As  the  affidavit  forms  part  of  the  proceeding,  and  as  the  sec- 
tion authorizes  the  amendment  of  any  proceeding,  "by  correct- 
ing a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,"  it  is  difficult  to  escape  the  conclusion  that  the 
section  was  intended  to  apply  to  a  defective  affidavit. 

As  already  stated,  the  opinion  under  review  concedes  that 
section  101  authorizes  amendments  with  respect  to  "the  char- 
acter and  form"  of  such  proceedings.    Would  not  an  attach- 
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menty  in  a  prooeediDg  that  does  not  conform  to  tbe  Code, 
either  in  ita  character  or  form,  be  as  invalid  aa  an  attacbmeat 
issned  upon  a  defective  affidavit?  And  why  should  an  amend- 
ment be  allowed  in  the  one  case,  any  more  than  in  the  other? 

To  sustain  an  attachment  a  petition,  stating  a  cause  of  ac- 
tion, is  as  necessary  as  an  affidavit  stating  that  the  claim  is 
just.  If  the  petition  may  be  amended,  why  may  not  the  affi- 
davit also,  especially  as  both  are  clearly  embraced  in  the  terms 
of  the  law  which  give*  the  right  to  amend?  The  iact  that 
this  is  a  statutory  proceeding,  summary  in  its  nature  and  some- 
times oppressive  in  its  operation-,  furnishes  reasons  for  requir- 
ing strict  conformity  to  the  provisions  which  authorize  it,  but 
fnrniehes  no  reason  for  dispensing  with  those  other  provisions 
which  authorize  the  amendment  of  any  proceeding  under  the 
Code. 

If,  however,  an  attachment  issued  upon  a  defective  affidavit 
is  valid,  as  it  was  said  to  be  in  Pool  vs.  Webster j  4*^.,  it  could 
not  be  helped  by  an  amendment  under  section  161,  and  such 
amendment,  therefore,  should  not  be  allowed.  But  upon  what 
ground  can  it  be  held  void?  The  Code  does  not  declare  that 
tly9  clerk's  order  of  attachment  shall  be  void  unless  the  requis- 
ite affidavit  is  filed,  nor  that  the  jurisdiction  of  the  court  is  to 
depend  on  the  filing  of  such  affidavit.  The  case  seems  to  be 
within  the  general  rule,  that  the  proceedings  of  a  court,  hav- 
ing jurisdiction  of  the  person  or  subject,  are  not  void,  however 
erroneous  they  may  be.  The  jurisdiction  of  the  court  in  at- 
tachment cases  depends  upon  the  actual  or  constructive  ser- 
vice of  process  upon  the  defendant,  and  not  upon  the  plain- 
tifi*s'  affidavit,  nor  npon  the  clerk's  order.  And  these  views 
are,  we  think,  sustained  by  several  cases  which  were  not  no- 
ticed in  Pool  vs.  Webster,  4^.  In  one  of  these  it  was  held  that 
a  petition  might  be  amended  in  an  attachment  suit  brought  by 
a  judgment  creditor,  under  section  476  of  the  Code.  (2  MeLt 
286.)  In  such  cases  the  affidavit  required  by  section  222  is  dis- 
pensed with.  The  attachment  issues  upon  the  filing  of  the 
petition  verified  in  the  ordinary  mode.  But  there  is  no  difier* 
ence  in  principle  between  allowing  the  amendment  of  a  peti- 
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ttoft  on  whichf  an  attarohment  issii^,  and  the  araendment  of  an 
affidavit  on  wbicb  an  atta<c1iment  iBanee. 

In  another  caae  it  is  aaid  that,  ''the  objection  that  the  alio- 
g'ations  of  the  petition  are  inauffioient  to  npbold  the  attach- 
nient  h  al^  well  founded.  Their  purport  ia,  that  Clarke  wa» 
inaolvent,  and  Smith  waa  preparing  to  remove  frbm  the  StatO 
with  the  intention  of  not  returning.  The  charge  of  inaotvency 
alone  ia  inaufficient  for  an  attachment;  a  charge  of  removing 
from  the<  State,  unaccompanied  with  the  atatement  that  the 
party  waa  about  to  remove  bia  property,  or  a  materia)  part 
thereof,  not  leaving  enough  to  aatiisfy  the  demand  aued  for,  ia 
equally  defective.  In  thia  caae,  however,  there  waa  no  an- 
awer,  and  no  motion  to  vacate  the  attachment,  and,  upon  the 
return  of  the  cauae,  the  appellee  ahould  have  leave  to  amend 
hia  petition  if  he  ao  deairea,  and,  upon  hia  failure  to  do  thia, 
hia  attachment  ahould  be  vacated."  Gh)8som  vs.  Donaldsfm^  IS 
B.  Mem,,  230.)  Though  the  Code  reqnirea  the  plaintiff  to  file 
an  affidavit,  atating  the  grounds  for  an  attachment,  aa  well  as 
the  nature,  juatneaa,  and  amount  of  hia  claim,  yet  if  the  peti- 
tion itaelf  containa  a  atatement  of  all  theae  mattera,  and  ia 
aworn  to,  it  ahould  be  regarded  aa  supplying  the  place  of  a 
aeparate  affidavit,  which,  under  auch  circumataacea,  may  be 
dispensed  with  altogether.  {Scott  vs.  Doneghy,  17  B,  Man., 
324.)  The  case  of  Gossom  vs,  Donaldson^  therefore,  ia  an  au- 
thority, that  the  plaintiff,  where  no  motion  haa  been  made  to 
vacate  the  attacdment,  may  amend  hia  affidavit  by  atating  a 
ground  for  an  attachment,  and  thus  cure  a  defect,  which,  ac- 
cording to  Pool  vs.  Webster^  4^.,  rendera  void  the  order  of  at- 
tachment. In  the  caae  und^r  eonaideration,  no  motion  has 
been  made  to  vacate  the  attachment,  and,  in  allowing  an 
amendment  to  the  affidavit,  we  do  not  go  aa  far,  perhapa,  aa 
the  court  went  in  Gossom  vs.  Donaldson^  becauae  here  the  affi- 
davit atatea  a  valid  ground  of  attachment,  and  ia  defective 
only  becauae  it  fails  to  state  the  juatneaa  of  the  claim. 

In  Ifyan  vs.  BearCs  adnCr.,  (2  Met.^  138,)  that  part  of  section 
161  which  prohibita  the  reveraal  of  a  judgment  for  any  error 
or  defect  in  the  proceedinga,  which  doea  not  affect  the  aubatantial 
righta  of  the  adverae  party,  waa  held  to  be  applicable  to  de- 
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fective  affidavits  in  attachment  caaes.  If  so,  the  preceding 
part  of  the  same  section  is  clearly  applicable,  and  authorises 
the  amendment. 

Oar  conclusion,  then,  is,  that  the  court  below  may,  on  the 
return  of  the  cause,  allow  the  appellee  to  amend  his  affidavit 
on  such  terms  as  may  be  proper. 

Concerning  the  alleged  indebtedness  of  the  appellant,  Allen, 
we  need4iot  express  an  opinion. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings   not  inconsistent  with  this  opinion. 


OASB  sr^PETITlON   BQUITT-^OTOBBR  S. 

Phillips  vs.  Clark,  &c 

APPIAL  FBOM  THE  XAUON  CIBCOIJ   OOVBT. 

1.  A  deed,  thongli  aoknowledged  and  left  Id  the  clerk's  ofBoe  for  regifltration, li 
not  eoBBtrootiye  notice  to  creditors  and  parohasers,  an  til  the  tax  he  paid  thereon. 
(jB««.  Stat.,  chap.  24,  tec.  32.)    As  to  ihem,  the  vendee  has  hat  an  eqaitaUe  title. 

2.  If  a  man  is  silent  when  he  ought  to  speak,  equity  will  debar  him  from  speak- 
ing when  consoienoe  requires  hiiA  to  be  silent.     {RobertM  on  Fraud.  Con.f  527-8.) 

3.  A  deed  was  acknowledged  and  left  for  registration,  bat  the  tax  not  paid  on  it; 
the  Tender,  who  is  insolvent,  remained  in  possession  of  the  lot  conveyed,  and  eon- 
tracted  with  a  mechanic  to  build  a  house  apon  it.  While  the  building  was  progress- 
ing, the  vendees,  aware  of  it,  stand  by,  see  it  go  up,  remain  passive  and  silent — the 
mechanic  not  having  had  any  notice  of  their  claim.  Held,  (in  a  suit  to  enforce  the 
mechanic's  lien,)  that  the  property  is  sul^ect  thereto. 

Shuck  &  Woods,  for  appellant,  cited  Rev.  Statutes,  chap.  24, 
sec.  32;  lb.,  chap.  80,  sees  20,  21,  22;  3*  Stat.  Law,  409;  6  B. 
Mon.y29;  11  Ala.,  3S6. 

RouNTREE  &  FoGLB,  for  appellccs,  cited  15  B.>Mon.,  82;  Boio^ 
man  vs.  Phillips,  4*^.«  Mss.  Opin.,June,  1857. 
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JUDGB  PBTBRS  dilitibbd  thb  onmoii  ov  tbi  oovbt: 

On  the  11th  of  January,  1860,  Abell  and  Winsatt,  sold  and 
conveyed  to  appellee,  T.  J.  Clark,  a  certain  lot  in  the  town  of 
Lebanon,  at  the  price  of  $450,  no  part  of  which  was  paid 
down,  and  a  lien  was  retained  in  the  deed  for  the  purchase 
money. 

The  deed  was  acknowledged  by  Abell  on  the  11th,  and  by 
Winsatt  on  the  I'-ith  of  January,  1860,  before  the  clerk  of  the 
Marion  county  court,  and  ordered  to  be  recorded,  but  was  not 
recorded  until  the  9th  of  April,  1861. 

On  the  5th  of  March,  1860,  Clark  and  wife  sold  and  convey- 
ed the  same  lotto  D.  W.  Phillipsfor  $450— $150  of  which  were 
paid  down,  and  the  balance  was  to  be  paid  on  a  future  day. 
This  deed  was  acknowledged  by  Clark,  before  the  proper  offi- 
cer on  the  day  it  bears  date,  and  by  Mrs.  Clark,  on  the  7th  of 
May,  1860,  and  ordered  to  be  recorded. 

On  the  7th  of  May,  1860,  D.  W.  Phillips,  in  consideration  of 
four  hundred  and  fiity  dollars,  expressed  to  have  been  paid  in 
hand  at  the  time,  sold  and  conveyed  the  same  lot  to  B.  J.  Bea- 
ven  and  Elias  Russell.  This  deed  was  acknowledged  before 
the  proper  officer  the  day  it  bears  date;  and  all  of  said  deeds 
were  left;  in  the  office  for  registration. 

In  the  latter  part  of  May,  1860,  and  subsequent  to  the  sev< 
eral  conveyances  referred  to,  Clark,  who  continued  in  the  pos- 
session of  the  lot  from  the  time  of  his  purchase  from  Winsatt 
and  Abell,  and  was  at  that  time  in  possession,  contracted  with 
R.  M.  Knott,  a  carpenter,  to  construct  a  building  on  said  lot. 
Knott  immediately  commenced  the  building,  which  he  com- 
pleted in  August,  1860,  and  on  the  Ist  of  September,  thereafter, 
settled  with  Clark  therefor,  when  Clark  was  found  indebted  to 
him  in  the  sum  of  $'280,  and  for  which  he  executed  his  note 
payable  two  months  from  date. 

On  the  9th  of  April,  1861,  Knott  and  J.  G.  Phillips,  to  whom 
it  is  alleged  Knott  had  assigned  Clark's  note,  brought  a  suit  in 
equity  against  Clark  and  wife,  Winsatt  and  Abell,  D.  W.  Phil- 
liii^s  Elias  Russell  and  Benedict  J.  Beaven  to  coerce  the  collec- 
tion of  the  balance  due  on  said  note,  by  a  sale   of  the  house 
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and  lots,  $62  50  having  been  paid  by  Clark  on  the  4tfa  of 
March,  1861,  alleging  in  their  petition  the  foregoing  facta,  and 
in  addition  thereto  they  allege  that  Beaven  and  Russell  par- 
chaeed  the  lot  from  D.  W.  Phillips  for  Clark,  who,  in  fact,  a^* 
vanced  the  means  to  pay  for  it,  and  procured  the  deed  to  \^ 
made  to  Beaven  and  Russell  by  Phillips  to  cover  and  protect  it 
from  the  creditors  of  Clark,  and  that  they  hold  it  in  secret  tnial 
for  his  use  and  benefit.  -  That  the  lot  is  situated  in  the  moet 
business  part  of  the  town  of  Lebanon,  opposite  the  court  hooae; 
that  Beaven  and  Russell  resided,  in  1860,  in  the  county  of 
Marion,  were  frequently  during  that  year  in  Lebanon;  that 
they  never  had  the  lot  in  possession,  and  never  exercised  any 
control  over  it;  that  they  were  in  Lebanon  repeatedly  while 
the  building  was  in  progress,  knew  Knott  was  constructing  it 
on  the  lot;  that  they  never  informed  him  of  their  claim,  made 
no  objection  to  the  erection  of  the  house,  and  had  no  inter- 
view with  him  whatever;  that  Knott  and  his  assignee  were 
wholly  ignorant  that  they  had  any  claim  upon  the  lot,  had  no 
notice  of  it,  and  had  never  heard  of  their  claim  until  a  few 
days  before  the  institution  of  this  suit;  that  the  deed  from  D. 
W.  Phillips  to  them  was  invalid  and  could  not  operate  as  con- 
structive notice  to  them  of  the  claim  of  Beaven  and  Russell,  be- 
cause, although  it  had  been  acknowledged  and  lodged  with 
the  clerk  of  Marion  county,  the  tax  had   not  been   paid  on  it. 

That,  by  law,  a  lien  existed  on  the  property  in  favor  of 
Knott,  the  mechanic,  who  constructed  said  house,  for  the 
amount  due  and  unpaid  on  said  note,  which  lien  they  pray 
may  be  enforced  for  all  proper  relief. 

During  the  progress  of  the  suit,  Knott  died,  and  it  was  pros- 
ecuted afterwards  by  Phillips  alone. 

The  defendants  do  not,  in  their  answers,  controvert  the  al- 
legations that  Knott  was' the  mechanic  who  erected  the  honse 
under  a  contract  with  Clark,  the  location  of  the  lot,  and  thai 
Clark  was  in  possession  and  managed  and  controled  it;  but 
they  allege  that  the  purchase  was  made  for  the  benefit  of  Mrs. 
Clark;  that  Russell,  who  is  her  father,  had  $150  of  her  funds 
in  his  hands;  he  advanced  to  her  $150,  and  Beaven,  being  her 
uncle,  also  advanced  $150  for  her  in  payment  for  the  lot,  and 
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they  took  the  conT«yaiice  to  theaiflelrea  ie  trust  for  Mrs.  CUrk, 
and  to  enable  Baaren  to  ooUect  the  $150  advanced  by  him. 
Nor  do  tkey  controvert  the  charge  that  the  tax  on  the  deed 
from  Clark  to  PhiUipSy  and  from  him  to  Beavea  and  Roasell 
w^e  not  paid  when  the  auit  wae  commenced. 

It  k  uoneoeseary  to  give  further  attention  to  the  pleadinge. 
Upon  the  hearing  the  court  below  rendered  a  pergonal  jadg- 
laent  against  T.  J.  Clark  for  the  amount  due  and  unpaid  oji 
the  note,  refused  all  other  relief  and  dismissed  the  petition  as 
to  the  other  defendants,  from  which  judgment  J.  G.  Phillips 
has  appealed. 

By  an  act  of  the  legislature  approved  10th  of  March,  1856, 
{Skstion  ActSy  1855-6, /i.  147,  2  vo/.,)  it  is  provided  that  an  act 
for  the  benefit  of  the  mechanics  of  the  city  of  Louisville,  ap« 
prov-ed  December  22,  1831,  and  also  sec.  7  of  an  act  for  the 
benefit  of  the  mechanics  of  Louisville,  approved  December 
22,  1831,  (1834  it  should  be,)  are  made  to  apply  *<to  the  town 
of  Lebanon  ^nd  county  of  Marion.'' 

By  the  1st  section  of  the  act  of  1831.,  supra,  a  lien  is  secured 
to  mechanics  himber  merchants,  and  all  others  performing  labor, 
or  furnishing  materials  for  the  construction  or  repair  of  any 
bnilding  within  the  city,  on  the  building  constructed  or  repaired, 
or  for  which  materials  have -been  furnished,  to  the  extent  of 
labor  done  or  materials  furnished,  (3  vol.  Stat.  Law,  409.) 

By  the  7th  seotion  of  the  Act  of  1834,  supra,  the  1st  section 
of  the  Act  of  1831,  was  so  amended  as  to  extend  the  liens 
thereby  granted  to  the  interest  of  the  employer  in  the  lot  and 
premises  on  which  a  building  may  be  constructed  or  repaired, 
provided  that  said  section  shall  not  be  construed  to  affect,  im* 
pair,  or  injure  any  lien,  or  liens,  whether  by  mortgage,  deed  of 
trust  or  otherwise,  which  any  person  or  persons,  bodies  politic  , 
or  corporate,  may  have  on  said  property.  (3  vol.  Stat.  Law, 
411.) 

To  the  extent  of  Clark's  interest  in  the  property,  (if  he  had 
any)  Knott  acquired  a  lien  on  it,  for  the  amount  due  him;  and 
the  question  arises,  will  Beaven  and  Russell  be  permitted  to 
intervene  their  claim  to  defeat  Knott  and  his  assignee? 
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Seclum  32,  chap.  24,  p.  284.  (1  vol  Rev.  SkU.,  provides  that 
no  deed  shall  be  held  to  be  legally  lodged  for  record  until  the 
tax  be  paid  thereon.  The  tax  on  the  deeds  from  Clark  and 
wife  to  Phillips,  and  from  him  to  Beaven  and  Russell,  were 
not  paid  until  after  the  building  was  completed  by  Knott 
These  deeds,  in  consequence  of  the  enactment  supra,  do  not 
furnish  any  evidence  of  constructive  notice  to  him  of  the  claim 
of  Beaven  and  Russell;  they  onl^  had,  as  to  creditors  and  par- 
chasers,  an  equitable  title  to  the  lot,  and  there  is  no  evidence 
that  Knott  had  actual  notice  of  their  claim. 

He  found  Clark  in  the  actual  possession  of  the  lot,  managing 
and  controling  it  as  he  pleased,  without  a  house  upon  it.  The 
lot  yielded  but  little  if  any  income  in  that  condition.  By  the 
labor  of  Knott,  the  annual  profits  are  greatly  increased,  pro- 
ducing a  rent  for  the  first  year  after  the  house  was  completed 
of  $200.  While  this  work,  so  important  to  the  parties,  and 
adding  so  much  to  the  value  of  the  lot  was  progressing.  Heav- 
ens and  Russell  stand  by  and  see  it  go  up  from  the  foundation 
to  the  finishing,  remain  passive  and  silent  during  the  whole 
time,  and  never  speak  until  the  mechanic  asked  to  be  rema- 
nerated  for  his  labor;  they  then  come  forward  and  say  they 
hold  the  legal  title  to  the  lot,  holding  it  however  in  trust  for  a 
married  woman,  and  resist  the  payment  of  the  claim  becaoae 
the  improvement  was  not  made  by  virtue  of  any  contract  or 
agreement  with  them  or  with  any  one  "who  had  any  authority 
from  them  to  make  such  contract.  When  they  should  have 
spoken  they  are  silent,  and  when  they  should  be  silent  ^they 
speak.  But  the  equitable  and  well  established  rule  in  such 
cases  is,  if  a  man  is  silent  when  he  ought  to  speak,  equity  will 
debar  him  from  speaking  when  conscience  requires  him  to  be 
silent.     {Roberts  on  fraud.  Con.,  527-8,  4^.) 

Clark  is  insolvent,  and  to  permit  Beaven  and  Russell,  under 
the  circumstances  disclosed  in  this  record,  to  ^njoy  the  fruits  of 
Knott's  labor,  while  he  goes  unremunerated,  would  be  a  fraud 
upon  his  rights. 

There  is  no  evidence,  as  against  appellant,  that  any  tnut 
exists  for  the  benefit  of  Mrs.  Clark;  and  no  sufficient  reason  is 
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shown  to  protect  the  property  from  being  subjected  to  the  pay- 
ment of  appellant's  claim 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


CASK  88— PETITION  EQUITY— OCTOBER  6. 

Lewis,  &c.  vs.  Harris,  &c. 

▲PPXAL  FBOX  TBI  L01TI8TILLK  OHAVOIBT  COURT. 

1.  A  person  is  not  liable  npon  a  oontraot  which  he  makes  as  the  agent  or  trustee  of 
another,  with  authority  to  do  so. 

2.  A  note  signed  "John  B.  Lewis,  trustee  for  Ann  R.  Talbott/'  and  containing  the 
same  recital  in  the  body  of  the  instrument,  purports  prima  facie  to  have  been  execu- 
ted by  him  as  trustee. 

3.  The  question  concerning  the  intention  with  which  a  party  executed  a  note— 
whether  to  bind  himself  or  as  trustee  for  another — is  a  question  of  law,  to  be  decided 
by  the  court,  in  view  of  the  language  of  the  note,  the  circumstances  under  which  it 
was  executed,  and  the  situation  of  the  parties.  An  allegation  concerning  the  inten- 
tion is  an  allegation  of  a  legal  implication,  and  no  denial  is  necessary. 

4.  The  statute  which  prohibits  married  women  from  directly  or  indirectly  creating 
any  charge  or  incumbrance  upon  their  separate  estates,  does  not  affect  the  rights  and 
powerj  of  their  trustees  with  reference  to  such  estates.  It  speaks  only  of  alienations 
by  married  women. 

5.  Before  the  statute  the  trustee  of  a  separate  estate  could  not  sell  it  except  upon 
an  express  power  of  sale,  nor  could  he  create  any  charge  upon  it  except  for  purposes 
authorized  by  the  creator  of  the  trust  or  approved  by  courts  of  equity.  These  rights 
and  powers  are  not  affected  by  the  statute  9upra, 

6.  It  is  equitable  that  trust  property,  conveyed  to  the  trustee  for  the  separate  use 
of  a  married  woman,  and  for  whioh  he  axeouted  his  notes  as  trustee,  should  be  sub- 
jected for  the  purchase  money.  Had  he  paid  the  debt  with  his  own  money  he  would 
have  held  an  equitable  lien  for  his  reimbursement.  By  the  execution  of  the  note  he 
substitutes  the  creditor  to  this  equitable  lien,  and  thus  creates  a  charge  upen  the 
property  for  the  payment  of  the  debt. 

Jeff.  Brown,  for  appellants,  cited  1  MeL^  71;  2  KenVs  Cam,^ 
824;  17  5.  Man.,  4d2. 

E.  D.  Stone,  for  appellees,  cited-^Stary  on  Promissory  Notes 

23 
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sees.  64,  65;  Story  on  Bills  of  Exchange,  sees.  74,  75;  5  Mar.,  2»9; 
6  lb.,  58;  8  Cowen,  31;  2  firoi.  4«  Bing.,  460. 

JUDGE  BULLITT  dblitbbbd  thk  opiriov  or  tvb  coubt: 

In  the  year  1859  the  appellees  conveyed  the  lease  and  fur- 
niture of  a  hotel  to  the  appellant,  Lewis,  in  trust  for  the  sep- 
arate use  of  Ann  R.,  wife  of  John  H.  Talbott,  in  consideration 
of  $1,874.57,  of  which  Sl,000  was  paid  with  money  derived 
by  Mrs.  Talbott  from  her  mother's  estate,  and  for  the  residue 
of  which  Lewis,  trustee,  gave  two  notes.  One  of  the  notes 
was  paid,  and  part  of  the  other;  how  or  by  whom,  does  not 
appear.  For  the  unpaid  residue  a  new  note  was  given,  which 
we  copy: 

"«371).20.  Louisville,  Ky.,  July  1,  1860. 

Four  months  ader  date,  we,  John  B.  Lewis,  trustee  for  Aon 
R.  Talbott,  and  Ann  R.  Talbott,  John  H.  Talbott,  and  W.  H. 
Middleton,  jointly  and  severally  promise  to  pay  to  the  order  of 
L.  W.  Harris  &,  Co.,  three  hundred  and  seventy-nine  //r  dol- 
lars, negotiable  and  payble  at  the  Bank  of  Kentucky,  with  in- 
terest from  date,  for  value  received. 

Given  under  our  hands  this  day  and  date  as  above. 

JOHN  B.  LEWIS, 

Trustee  for  Ann  R.  Talbott, 
ANN  R.  TALBOTT, 
JOHN  H.  TALBOTT. 

Wm.  H.  Mu)dleton,  (Security.)*' 

The  appellees  sued  the  makers  of  said  note,  alleging  the 
facts  above  mentioned,  and  praying  for  a  judgment  for  their 
debt  and  all  proper  relief. 

The  chancellor  dismissed  the  petition  as  to  the  trust- proper- 
ty, and  rendered  a  judgment  against  Lewis,  Middleton,  and 
John  H.  Talbott,  from  which  they  appeal. 

The  only  question  that  we  need  to  discuss  is,  whether  or  not 
Lewis  is  individually  liable  upon  the  note. 

We  need  not  cite  authorities  to  prove  that  a  person  is  not 
liable  upon  a  contract  which  he  makes,  as  the  agent  or  trus- 
tee of  another,  with  authority  to  do  so. 

It  is  clear,  also,  that  the  note  sued  upon  pwrportB,  prima  facie. 
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to  have  been  executed  by  Lewis  as  the  trustee  of  Mrs.  Tal- 
bott.  The  appellees,  however,  rely  upon  two  facts  as  show* 
ing  that  he  meant  to  bind  himself,  and  not  merely  the  trust 
estate: 

1.  The  first  fact  is,  that  Lewis  failed  to  deny  the  allegation, 
that  the  ''defendants,  John  B.  Lewis  and  Ann  R.  Talbott,  sign- 
ed said  note  with  the  intention  of  binding  both  of  said  de- 
fendants, and  subjecting  ^aid  trust  property  to  the  payment  of 
said  note.'*  The  failure  to  deny  this  allegation,  it  is  contend- 
ed, is  an  admission  that  Lewis  intended  to  become  individually 
bound. 

But  it  is  not  distinctly  alleged  that  he  meant  to  bind  himself 
individually;  and  we  doubt  whether  the  sentence  above  quo- 
ted, if  it  stood  alone,  should  be  regarded  as  alleging  more 
than  that  he  meant  to  bind  the  tru.-^t  e:state  and  himself,  as 
trustee.  That  doubt  is  increased  by  the  fact,  that  the  next 
sentence  of  the  petition  alleges  that  said  defendants  ''signed 
said  note  with  the  intention  of  binding  the  separate  estate  of 
said  A.  R.  Talbott."  If  Lewis  signed  the  note  for  that  pur- 
pose, of  course  he  did  not  intend  to  bind  him^ielf  individually. 

Moreover,  the  question  concerning  his  intention  is  a  ques- 
tion of  law,  to  be  decided  by  the  court,  In  view  of  the  lan- 
guage of  the  note,  the  circumstances  under  which  it  was  exe- 
cuted, and  the  situation  of  the  parties.  The  allegation,  there- 
fore, concerning  the  intention  with  which  he  signed  the  note, 
is  an  allegation  of  a  legal  implication,  and  no  denial  was 
necessary. 

2.  It  is  contended,  that,  as  was  held  by  the  chancellor,  ac- 
cording to  the  Revised  Statutes,  a  separate  estate  of  the  wife 
cannot  be  incumbered  except  by  the  order  of  a  court  of  equity;'* 
that  Lewis  must  be  presumed  to  have  known  that  such  was 
the  law;  and,  therefore,  it  must  be  presumed  that  he  intended 
to  bind  himself. 

The  chancellor's  conclusion  is  probably  right,  if  he  correctly 
assumed  that  the  Revised  Statutes  prohibit  the  trustee  of  a 
separate  estate  from  creating  any  charge  upon  it.  But,  in  our 
opinion,  that  assumption  is  not  correct. 

The  statute  is  as  followd:    "If  real   or  persona)"  estate  be 
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hereafter  conveyed  or  devised  for  the  separate  use  of  a  mar- 
ried woman,  or  for  that  of  an  unmarried  woman,  to  the  exclu- 
sion of  any  husband  she  may  thereafter  have,  she  sheill  not 
alienate  such  estate  with  or  without  the  consent  of  any  hus- 
band she  may  have;  but  may  do  so,  when  it  is  a  gift,  with  the 
consent  of  the  donor  or  his  personal  representative.''  {Revued 
Statutes^  chap.  47,  art.  4^sec,  17.) 

The  statute  applies  to  indirect  as  well  as  direct  alienations, 
and,  consequently,  prohibits  married  women  from  creating  any 
charge  or  incumbrance  upon  their  separate  estates.  {Stacker 
vs.  Whitlocfc,  3  Met.,  244;  Hardy  ^  Co.  vs.  Downing,  et  aly  decid- 
ed in  December f  1862.)  But  it  t*peaks  only  of  alienations  by 
married  women.  We  perceive  no  principle  of  construction 
which  authorizes  us  to  apply  it  to  alienations  by  their  trus- 
tees, nor  any  reason  for  attempting  thus  to  strain  its  language. 

Before  the  statute,  married  women  were  treated  in  equity 
as  unmarried  women  with  reference  to  their  separate  property. 
A  married  woman  could  sell  her  equitable  title,  or  charge  it 
for  her  debts,  according  to  her  discretion,  unless  expressly  re- 
strained by  the  instrument  creating  the  estate.  Apparently, 
the  chief  object  of  the  statute  is,  to  destroy  those  powers  for- 
merly possessed  by  married  women,  and  thus  prevent  them 
from  making  improvident  dispositions  of  their  separate  es- 
tates, under  the  influence  of  their  husbands.  To  accomplish 
that  object  it  was  not  necessary  to  prohibit  alienations  by  their 
trustees,  because,  first,  the  husband's  influence  does  not  extend 
to  the  trustee;  and,  secondly,  before  the  statute,  the  trustee  of 
a  separate  estate  could  not  pell  it  except  under  an  express 
power  of  sale,  nor  could  he  create  any  charge  upon  it  except 
for  purposes  authorized  by  the  creator  of  the  trust,  or  approved 
by  courts  of  equity. 

It  has  been  decided  that  the  statute  prohibits  a  married  wo- 
man from  selling  her  separate  property,  purchased  and  held  by 
her  under  a  conveyance,  which  declared  that  she  might  sell 
and  convey  the  property  as  if  she  were  an  unmarried  woman. 
(Stewart,  SfC.  vs.  Wilder,  17  B.  Mon.,  55.)  According  to  that 
decision,  the  statute,  if  it  applies  to  alienations  by  trustees, 
prohibits  the  sale  by  a  trustee  of  a  separate  estate,  even  under 
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an  express  power  of  sale.     It  seems  clear  that  this  was  aot 
the  object  of  the  legislature. 

Our  conclusion  is,  that  the  rights  and  powers  of  trustees, 
with  reference  to  such- estates,  are  not  affected  by  the  statute. 

It  13  equitable  that  the  trust- property  conveyed  to  Lewis, 
sh^U  be  subjected  for  the  purchase  money.  If  he  had  paid  the 
note  sued  upon  with  his  own  money,  he  would  have  held  an 
equitable  lien  on  the  property  for  his  reimbursement.  {Hill  on 
Trustees,  572.)  He  had  the  power  to  substitute  the  appellees 
to  the  equitable  lien  which  he  would  have  acquired  by  ad- 
vancing  the  purchase  money,  and  thus  to  create  a  charge  upon 
the  property  for  the  payment  of  the  note.  And  it  is  clear  that 
he  intended  to  do  so,  and  not  to  bind  himself  individually. 

The  other  grounds  of  defense  are  not  sustained  by  the  evi- 
dence. 

The  judgment  against  Lewis,  and  dismissing  the  petition  as 
to  the  trust-property,  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 


CASE  39— PETITION  EQUITY— OCTOBER  5. 

Johnson's  Executor  vs,  Wiseman^s  Executor. 

APPX4L  FKOM  TBI  FATKTTK  CIRCUIT  COUBT. 

1.  Bm  the  Opinion  in  this  ease  for  a  discnssion  of  the  question  as  to  the  rights  to 
what  are  oalled  fixtures;  (l,)  as  between  heir  and  ezeoator:  (2,)  between  the  ezeoutor 
of  a  tenant  for  life. and  the  remainder  man  or  reyersioner;  (3,)  between  landlord  and 
tenant;  (4,)  in  respect  to  fixtures  erected  for  the  purposes  of  trade;  (6,)  between  ven- 
dor and  yendeoj  mortgagor  and  mortgagee. 

2.  Upon  the  sale  of  the  freehold,  fixtures  will  pass  in  the  absenoe  of  any  express 
provision  to  the  contrary. 

3.  What  will  give  chatties  the  character  of  fixtures  and  deprive  them  of  that  of 
penonalty?    Bee  opinion  for  a  review  of  the  avthorities  on  this  sabject. 
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Paynes,  for  appellant,  cited  14  Mass.^  352;  2  Smithes  Leading 
Cases,  208;  1  Parson^ s  on  Contracts y  431;  1  Duer^  363;  Afnes  on 
Fixtures^  79;  18  Eng,  Law  and  Eg,  Rep.,  147. 

BucKNER  &  Dudley,  for  appellee,  cited  12  Ad.  ^  £.,  57,  58; 
Shepherd's  Touchstone,  89;  Hobart,  234;  Vaughn.  Rep..  109;  1 
Parsons  on  Contracts,  431;  4  M.  ^  W.,  409;  2  B.  ^^  Jl.,167;  1 
Sugden  on  Vendors,  and  notes,  page  60,  61. 

J17DGB  PETERS  dbliysrsd  ths  opinion  of  thk  covbt: 

T.  A.  Marshall  sold  and  conveyed  to  C.  M.  Johnson  a  house 
and  lot  in  the  city  of  Lexington,  and  retained  a  lien  on  the 
property  to  secure  the  unpaid  purchase  money. 

Johnson  afterwards  mortgaged  the  same  property,  with  the 
household  goods  and  kitchen  furniture  in  the  house,  to  R.  A. 
Buckner,  to  secure  a  debt  which  he  owed  him. 

The  debt  to  Marshall  was  not  paid  when  it  matured,  and  he 
brought  his  suit  against  Charles  F.  Johnson,  the  executor  of 
C.  M.  Johnson,  who  had  in  the  meantime  died,  to  coerce  the 
collection  of  his  debt  by  the  enforcement  of  his  lien,  and 
made  R.  A.  Buckner,  the  mortgagee,  a  defendant. 

Bupkner  answered,  admitting  the  prior  and  superior  lien  of 
Marshall,  made  his  answer  a  cruss-petition  against  his  co-de- 
fendant, G.  M.  Johnson's  executor,  and  prayed  for  a  foreclosure 
of  his  mortgage,  and  tor  a  sale  of  so  much  of  the  mortgaged 
effects  as  would  be  required  to  pay  his  debt. 

It  seems  that  a  judgment  was  rendered  in  the  case  in  favor 
of  Marshall,  subjecting  the  property  to  sale  to,  pay  his  debt, 
and  appointing  a  commissioner  to  make  the  sale;  but  the 
judgment  is  not  copied  in  the  record  furnished  us. 

The  commissioner  reported  that  on  the  6th  of  August,  1862, 
he  "offered  said  property,  in  the  decree  mentioned,"  for  sale, 
and  Richard  A.  Buckner  became  the  purchaser  at  the  price  of 
$6,750. 

Afterwards  a  commissioner  was,  by  an  order  of  the  court  in 
some  consolidated  cases,  (the  names  of  the  parties  to  which 
are  not  given,)  directed  to  sell  the  furniture,  &c.,  which  order 
he  proceeded  to  execute  on  the  22d  of  Nov.,   1862;  and,    after 
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naming  in  his  report  the  articles  he  sold,  &c.,  states  that  the 
chandeliers,  or  gas  fixtures,  in  the  house  previously  sold,  were 
claimed  by  R.  A.  Buckner  as  fixtures  of,  and  belonging  to,  the 
house,  and  the  sale  thereof  was  n  ot  made  on  account  of  that 
claim;  and  the  question  as  to  whether  said  chandeliers,  &c., 
passed  by  the  sale  of  the  house,  &c.,  to  Bucker  was  thereupon 
submitted  to  the  circuit  judge,  who  decided  favorably  to  Buck- 
ner, and  Johnson's  representatives  have  appealed. 

These  chandeliers  were  purchased  and  put  into  the  house 
by  Johnson  after  his  purchase  from  Marshall;  but  whether  be- 
fore or  ifter  the  mortgage  to  Buckner  does  not  appear.  They 
are  affixed,  by  means  of  screws,  to  iron  pipes  let  into  the  walls 
of  the  house  for  the  purpose  of  conducting  gas  to  the  burners, 
and  can  be  removed  without  injury  to  the  walls  or  ceiling  of 
the  house,  or  to  the  pipes  to  which  they  are  attached;  and, 
whilst  they  are  used  as  burners  to  light  up  the  house,  their 
finish  and  construction  are  such  as  to  render  them  ornamental 
also.  The  iron  pipes  cannot  be  taken  out  without  removing  a 
part  of  the  walls  through  which  they  pass. 

Articles  of  a  personal  nature,  affixed  to  the  freehold,  are 
generally  denominated  fixtures.  It  will,  therefore,  be  neces- 
sary to  inquire  what  kind  of  annexion  confers  upon  goods  the 
character  of  fixtures.  ^ 

Questions-respecting  the  right  to  what  are  called  fixtures 
arise  between  three  classes  of  persons:  L.  Between  heir  and 
executor;  and  there  the  rule  obtains  with  most  rigor  in  favor 
of  the  inheritance,  and  against  the  right  to  consider,  as  a  per- 
sonal chattel,  anything  which  has  been  affixed  to  the  freehold. 
2.  Between  the  executor  of  a  tenant  for  life  and  the  remain- 
der man  or  reversioner;  and  here  the  right  to  fixtures  is  con- 
sidered more  favorably  for  the  executor.  3.  Between  landlord 
and  tenant;  and  here  the  claim  to  have  articles  considered  as 
personal  property,  is  received  with  the  greatest  latitude  and 
indulgence.  4.  There  is  still  an  exception  of  a  broader  char- 
acter in  respect  to  fixtures  erected  for  the  purposes  of  trade. 

The  strict  rule  as  to  fixtures,  that  applies  between  heir  and 
executor,  applies  equally  between  vendor  and  vendee  and 
mortgagor  and  mortgagee.     {2vol,Kenfs   Com.^  page  411,  12 
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and  413.)  There  can  be  no  doubt  that,  upon  the  sale  of  the 
freehold,  fixtures  will  pass,  in  the  absence  of  any  express  pro- 
vision to  the  contrary.  It  has  been  held  in  some  cases  that  to 
give  chatties  the  character  of  fixtures,  and  deprive  them  of 
that  of  personalty,  they  must  be  so  firmly  fixed  to  the  realty 
that  they  cannot  be  removed  without  injury  to  the  freehold 
from  the  act  of  removal,  and  apart  from  the  subtraction  of  the 
thing  removed;  but,  the. better  opinion  is,  however,  the  other 
way,  and  in  favor  of  viewing  every  thing  as  a  fixture  which 
has  been  attached  to  the  realty  with  a  view  to  the  purposes 
for  which  it  is  held  or  employed,  however  slight  or  temporary 
the  connection  between  them.  It  has  accordingly  been  decid- 
ed, in  a  great  number  of  cases,  that  the  machinery  of  a  man- 
ufactory is  to  be  regarded  as  a  part  of  the  realty,  whether  it  be 
attached  to  the  body  of  the  building,  or  merely  connected  with 
the  other  machinery  by  running  bands  or  gearing  which  may 
be  thrown  off  at  pleasure  and  without  injury  to  the  freehold. 
(Notes  to  Elwes  vs.  Mawe,  and  authorities  cited,  2  vol.  Smithes  Lead, 
Cases,  249.) 

Nor  can  it  be  said  that  actual  annexation  was  so  essen- 
tially necessary  to  constitute  a  fixture,  even  in  the  earliest 
and  most  technical  periods  of  the  common  law,  as  to  bear 
down  and  overpower  all  other  considerations.  The  doctrine 
of  heir-looms  necessarily  implies  that  chatties  may  be  depriv- 
ed of  their  moveable  and  personal  character,  and  rendered  in- 
separably attendant  upon  the  inheritance,  by  the  force  of  moral 
association.  It  has  never  been  doubted  that  the  keys  of  a 
house,  or  the  fences  or  walls  of  a  farm,  are  part  of  the  free- 
hold. It  was  held  in  Kittridge  vs.  Wood,  (3  New  Hamp.,  603,) 
and  Parsons  vs.  Camp,  (II  Conn.,  525,)  that  the  manure  on  a 
farm  at  the  time  it  was  sold  vested  in  the  vendee.  And  these 
decisions  were  followed  in  Goodrich  vs.  Jones,  (2  Hill,  142,)  and 
the  purchaser  held  to  be  both  entitled  to  the  manure  and  the 
fences,  although  the  latter  had  been  detached  from  the  soil. 
{lb., p.  251-2.) 

These  authorities  are  cited  to  show  that  the  ancient  rule, 
which  treated  nothing  as  fixtures  except  such  chatties  as  were 
fastened  to  the  realty  and  were  more  or  less  immovable,  has 
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been  modified  and  moulded  to  suit  the  improvements  in   arts 
and  science  of  modern  times. 

In  Fairis  vs.  Walker,  (1  Bail,,  540,)  the  plaintiff  sold  and  con- 
veyed his  plantation  to  the  defendant,  on  which  cotton  was 
grown,  and  a  cotton  gin  was  in  a  gin  house  on  the  premises 
attached  to  the  gears.  The  plaintiff  brought  trover  for  the 
gin;  but  the  court  held  that  it  was  a  fixture,  and  passed  with 
the  freehold;  saying,  as  between  heir  and  executor,  or  vendor 
and  vendee,  all  things  which  are  necessary  to  the  full  and  free 
ei\joyment  ot  the  freehold,  and  in  any  way  attached  to  it,  are  held 
to  be  fixtures,  and  pass  with  it. 

In  6  Greenleaf,' lb7 ,  Justice  Weston  said:  "Modern  times 
have  been  fruitful  of  inventions  and  improvements  for  the 
more  secure  and  comfortable  use  of  buildings,  as  well  as  of 
many  other  things  which  administer  to  the  enjoyment  of  life. 
Venitian  blinds,  which  admit  the  air  and  exclude  the  sun 
whenever  it  is  desirable  so  to  do,  are  of  modern  use;  so  are 
lightning  rods,  which  have  become  common  in  this  country 
and  in  Europe.  These  might  be  removed  from  the  building 
without  damage;  yet,  as  suited  and  adapted  to  the  buildings 
upon  which  they  are  placed,  and  as  incident  thereto,  they  are 
doubtless  part  of  the  inheritance,  and  would  pass  by  a  deed  as 
appertaining  to  the  realty.  In  Walker  vs.  Shannon,  (20  Wend.^ 
630,)  JusTrcE  CowEN,  with  great  labor,  reviewed  the  authori- 
ties on  this  point,  and  came  to  the  conclusion  that  the  ma- 
chinery in  a  woolen  factory,  being  moveable,  and  not  in  any 
manner  affixed  or  fastened  to  the  building  or  land,  although 
material  to  the  performance. of  the  factory  in  certain  parts  of 
its  work,  was  personal  property,  as  between  tenants  in  com- 
mon and  owners  of  the  fee.  The  question  was  decided  as  if 
it  had  arisen  between  vendor  and  vendee.  But  in  Voorhis  vs. 
Freeman,  (2  Watts  J^  Serg.,  117,)  the  case  of  Walker  vs.  Shannon^ 
supra,  was  referred  to  and  disapproved. 

The  question  whether  chatties  are  to  be  regarded  as  fixtures 
depends  less  upon  the  manner  of  their  annexation  to  the  free- 
hold than  upon  their  own  nature  and  their  adaptation  to  the 
purposes  for  which  they  are  used.  {2  SmitVs  Lead.  Cases,  2bl.) 

In  Lawrence  vs.  Kemp,  (1  Duer,  363,)   the  question  was   be- 
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tween  a  landlord  and  his  tenant.  A  former  tenant  had  put  up 
some  gas  fixtures  and  screwed  70  stools  to  the  floor  of  the 
demised  building,  which  he  had  used  as  a  store  room,  and  fail- 
ed to  remove  them  during  his  term.  After  the  building  had 
been  demised  to  another  tenant,  and  while  he  was  in  posses- 
sion, the  former  tenant  entered  and  removed  the  gas  fixtures 
and  stools  which  he  had  put  in  the  building,  and  the  landlord 
brought  suit  against  his  tenant  in  possession  fot*  the  value  of 
these  articles,  alleging  that  he  had  agreed  to  deliver  the  store 
room  with  the  fixtures  therein  on  a  named  day.  The  court 
held  that  such  articles,  when  placed  by  a  tenant  in  a  demised 
building  during  his  term,  are  his  property.  If  not  removed  by 
him  during  the  term,  they  do  not,  for  that  reason,  cease  to  be 
his  property,  and  he  may  remove  them  afler  his  term  expires 
without  subjecting  himself  to  any  damages  for  such  removal, 
even  though  he  be  liable  to  an  action  of  trespass  for  an  entry 
on  the  demised  premises. 

The  rule  which  governed  this  case  is,  that  the  claim  to  have 
such  articles  considered  as  personal  property  is  received  with 
the  greatest  latitude  and  indulgence;  a  very  different  rule  from 
that  which  prevails  between  vendor  and  vendee,  as  we  have 
before  shown,  and  the  difference  in  the  rules  governing  de- 
stroys the  analogy  in  the  two  cases. 

We  have  shown,  authoritatively,  as  we  think,  thatthe  physi- 
cal annexation  of  the  articles  in  controversy  to  the  freehold  is 
such  as,  between  vendor  and  vendee  in  an  ordinary  sale  with- 
out an  express  reservation  of  them,  would  pass  them  to  the 
vendee.  But,  in  this  case,  the  articles  never  belonged  to  Mar- 
shall; they  were  purchased  and  put  up  by  Johnson  after  he 
purchased  the  house  and  lot;  and  the  question  is,  if  Marshall 
had  no  lien  on  them,  can  Buckner,  a  purchaser  under  his  sale, 
to  enforce  his  lien,  be  permitted  to  hold  them? 

The  sale  of  the  property  was  doubtless  advertised.  Buck- 
ner, and  others  desiring  to  purchase,  attended  at  the  time  and 
place.  They  found  these  articles  in  their  appropriate  places, 
to  be  used  for  the  purposes  for  which  they  were  designed. 
The  representatives  of  Johnson  had  not  removed  them,  proba- 
bly because  they  regarded  them  as  a  part  of  the  freehold. 
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There  is  no  proof  that  Buckner  knew  that  Johnson  had  placed 
them  there  after  his  purchase.  No  claim  was  made  to  them 
by  Johnson's  representatives  or  those  interested  in  the  proper- 
ty, and  no  objection  made  to  the  sale.  Purchasers  and  stran- 
gers, seeing  them  in  their  appropriate  places,  and  no  objections 
made  to  the  sale,  would  regard  them  as  a  part  of  the  freehold, 
and  would  bid  for  the  property  with  the  belief  that  the  ac- 
quisition of  it  would  confer  upon  them  the  right  to  these  arti- 
cles, which,  irom  their  nature  and  position,  seemed  to  he  in- 
cident to  and  a  part  thereof,  and  thereby  be  induced  to  bid 
more  than  they  would  otherwise  have  done. 

Buckner,  having  purchased  in  good  faith  and  for  a  valuable 
consideration,  should  take  the  property  with  the  incidents* 
and  in  the  condition  it  was  in  when  he  purchased. 

Wherefore,  the  judgment  is  affirmed. 


CASE  40— PETITION  EQUITY— OCTOBER  T. 

Jameson  vs,  Gregory's  Ex'r. 
.    Gregorj,  &c.  vs.  Jameson. 

▲PPBAL8  FROM  TBI  KIVTON  CIRCUIT  COURT. 

1.  An  agreement  to  pay  for  lottery  tickets  delivered  to  a  party  by  the  managers  of 
%  lottery,  or  return  them  not  sold,  made  in  Delaware,  and  not  prohibited  by  the  laws 
of  that  State,  and  containing  no  stipalation  to  do  aoy  act  in  Yiolation  of  the  laws  of 
any  other  State,  is  valid;  and  note^  and  mortgnges  ezecated  by  such  party,  in  eon- 
•ideration  thereof,  is  enforceable  here,  although  such  party  may  have  violated  tho 
laws  of  another  State  in  his  disposition  of  the  tickets. 

2.  In  contracts,  called  "oontracts  of  sale  or  return,"  the  property  in  the  goodi 
passes  to  the  purchaser,  subject  to  an  ontion  in  him  to  return  them  within  a  fixed 
time  or  in  a  reasonable  time;  and,  if  he  fails  to  exercise  this  option  by  so  returning 
them,  tho  sale  becomes  absolute  and  the  price  may  be  recovered,  in  an  action  for 
goods  sold  and  delivered.  (3  Eng.Law  and  Eq,  B€p.,  311;  3  Duer,  330;  14  Johnton, 
167.) 

3.  A  mere  sale  in  one  State  oroonntry,  made  with  knowledge  that  the  vendee  ia- 
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Unded  to  aso  the  property  to  rlolate  some  positive  law  of  another  State  or  eosntiy, 
may  be  the  foandation  of  an  aotion,  even  in  the  State  or  country  where  law  was  in- 
tended to  be  violated.     (3  Met.  Mat*.,  207;   Cowper,  391;  1   OurtU,  244.) 

4.  Where  lottery  tickets  are  obtained  by  a  party  living  in  one  State,  upon  an  order 
sent  to  the  vendors  in  another,  the  contract  must  be  regarded  as  having  beea  made 
in  the  latter  SUte,  and  its  legality  tested  by  the  laws  in  force  there.  (3  Met.  Mam,, 
207.) 

KiNKEAD&  Carlisle,  and  Menzies  &  Pryor,  for  Jameson, 
cited  Constitution  of  Ohio,  art.  5,  sec.  6;  SioarCs  Statute^  {Ohio,) 
290,  292;  Sloiy  on  Agency,  sees.  235,  344;  Story  on  Conflict  of 
Laws,  sees.  246,  248;  3  Barn.  Sf^  Cres.,  689;  2  Wilson,  133;  4 
Bam.  4*  Cres  ,312;  1  H.  Blackstone,  322;  Smith  on  Mercantile 
Law,  54,  55;  Story  on  Agency,  sees.  195,330;  Livermore  on  Agen- 
cy, chap.  I,  pages  19,  20;  Paley  on  Agency,  8,  20,  74,  75;  3  ChiUy 
on  Com.  and  Man.,222,  223;  1  John.  Cases,  436;  5  John.,  326;  4 
lb.,  425;  14/6.,  146;  Story  on  Agency,  sees.  235,  note  2,268,  347; 
11  W/ieat.,  258;  6  T.  R.,  61;  2  Bos.  ^  Pu/.,  371;  3  Bam.  ^ 
Add.,  179;  5iJ.,  335;  14  \esey,  191;  2  Caines,  146,  and  note;  7 
T.  jR.,  630;  3  Vaey  373;  1  Bos.  ^  Pul.,2d6;  3  East  222;  Story 
on  Conflict  of  Laws,  sec.  347;  2  Sand.  Sup.  Ct.  R.,  146;  2  Wil- 
son, 347;  3  Bibb,  500;  4  Dana,  381;  8  Dana,  91;  3  Taunt.,  226; 
8   T.  R.,  411;  6iV.  Hamp.,  225;  2  Watts  ^  Serg.,  235. 

Stevenson  &  Myers,  for  Gregory,  &c.,  cited  7  J.  J.  Mar.,  28; 
4  Bur.,  2009;  1  Bos.  ^  PuUen,  2;  Cowper,  341;  2  Crompton, 
Meeson  ^  Roscoe,  311;  5  Taunton,  181;  5  Seldon,  61;  3  ^e^, 
Mass., 207;  11  W/i^<2<.  258;  7  B.  Mon.,S29;  Story's  Agency,  sees. 
196,  347,  217;  5  Seldon,  61  to  69;  2  ilfar.,  137;  3  Mon.,  410. 

CHIEF  JU8TI0B  DUVALL  dbuvbbbd  thb  opiiriuM  of  thb  goubt!   - 

On  the  12th  of  December,  1853,  A.  H.  Jameson  executed  a 
mortgage  to  Walter  Gregory,  to  secure  the  payiltent  of  thirty- 
three  note*  of  that  date,  thirty-two  of  which  were  for  $200 
each,  and  the  remaining  one  for  $100,  amounting  in  the  aggre- 
gate to  S6,500. 

On  the  2d  of  April,  1855,  Jameson  executed  a  mortgage  to 
Gregory  and  Maury  to  secure  the  payment  of  four  notes  of 
that  date,  amounting  in  the  aggregate  to  $4,450. 

And  on  the  11th   of  February,    1856,  he  executed   another 
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mortgage  to  Gregory  and  Maury  to  secure  a  uote  for  $4,046  50 
of  that  date. 

Gregory  having  died,  his  executrix  brought  suit  to  foreclose 
the  first  mentioned,  mortgage,  seven  of  the  thirty-two  notes  for 
S2OO  each  having  been  previously  paid.  The  executrix,  in 
conjunction  with  Maury,  also  brought  two  other  suits  to  fpre- 
close  the  other  two  mortgages.  These  three  suits,  together 
with  several  others,  were  afterwards  consolidated  and  tried  to- 
gether. 

The  matters  of  defense  relied  upon  by  Jameson,  in  his  sev- 
eral answers,  were,  in  substance,  that  the  notes  and  mortgages 
set  up  by  the  plaintiff*  "were  given  in  consideration  of  lottery 
tickets  sold  in  the  State  of  Ohio  by  the  defendant,  as  the 
agent  of  Gregory  and  Maury,  and|  for  no  other  consideration 
whatever  The  said  selling  of  tickets  was  done  through  the 
defendants'  agents  in  Cincinnati,  who  failed  to  pay  him  the 
proceeds  of  the  sales,  and  the  defendant,  considering  himself 
bound  for  the  conduct  of  his  said  agents,  executed  said  notes 
and  mortgages  to  secure  the  amount  of  their  defalcations;  and 
the  defendant  avers  that  by  the  laws  of  Ohio  at  the  time  said^ 
tickets  were  sold,  and  ever  since,  a  penalty  was  and  is  de- 
nounced against  any  person  who  should  or  may  sell,  or  in  any 
manner  deal  in  lottery  tickets,  and  no  contract  or  promise  based 
upon  any  dealing  in  lottery  tickets,  could  or  can  be  enforced," 
and  he  therefore  asks  to  have  the  notes  and  mortgages  cancel- 
led and  surrendered. 

The  court  below  sustained  the  defense  as  to  the  notes  and 
mortgages  executed  to  Gregory  and  Maury,  on  the  ground  that 
a  sale  of  the  lottery  tickets  in  Ohio  by  Jameson,  as  the  agent 
of  Gregory  and  Maury,  and  with  their  approval,  was  a  viola- 
tion of  the  statutes  of  Oh'!o,  which  prohibit  the  sale  of  such 
tickets  within  the  State;  that  as  both  parties  to  the  transaction 
were  equally  guilty  of  violatiiig  this  law,  neither  could  be  held 
entitled  to  relief;  and  the  notes  and  mortgages  were  declared 
cancelled.  From  this  part  of  the  judgment  Gregory  &  Maury 
have  appealed.  The  notes  and  mortgage  to  ^Gregory  were 
sustnined  on  the  ground  that  the  consideration  on  which  they 
were  given  consisted  of  money  loaned  by  Gregory   to  Jame- 
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son,  and  of  the  purchase  money  due  by  the  latter  to  the  for- 
mer for  real  estate,  and  judgment  for  the  amount  of  the  notes 
and  for  a  foreclosure  of  the  mortgage  was  rendered  by  the 
<5ourt.  From  that  judgment  Jameson  has  appealed.  Both  ap- 
peals will  be  considered  together. 

By  the  statutes  of  Ohio,  a  penalty  of  $500  is  imposed  upon 
any  person  who  may  set  up  a  lottery  within  the  State,  and  a 
penalty  of  $200  upon  any  person  who  shall  sell  loKery  tickets, 
or  shall  act  as  agent  for  any  lottery.  {Simn's  Rev.  Statutes  of 
Ohio,  jHige  290.) 

The?>e  statutes,  enacted  in  pursuance  of  a  constitutional  pro- 
vision, which,  in  substance,  declares  that 'lotteries  and  the  sale 
of  lottery  tickets,  for  any  purpose  whatever,  shall  forever  be 
prohibited  in  this  State,'*  must  be  regarded  as  prohibiting,  by 
implication,  if  not  expressly,  the  sale  of  lottery  tickets  in 
Ohio.  And,  according  to  the  well  settled  rule,  no  contract 
founded  on  acts  of  the  parties  in  violation  of  such  laws  would 
be  enforceable;  certainly  not  in  the  courts  of  the  State  whose 
laws  and  policy  were  thus  violated-  How  far  comity  would 
require  the  application  of  the  rule  to  cases  where  the  con- 
tract is  made,  and  is  to  be  performed,  and  is  sought  to  be  en- 
forced in  one  State,  the  consideration  of  such  contract  arising 
out  of  acts  of  the  parties  in  contravention  of  the  statutes  of 
another  State,  is  a  question  which  it  becomes  unnecessary  to 
decide. 

The  first  and  most  important  question  to  be  considered  is, 
whether  the  evidence  establishes  the  mnterial  grounds  of  de- 
fense relied  on  by  Jameson.  Has  he  shown  satisfactorily  that 
the  notes  and  mortgages,  or  either  of  them,  Were  given  *in 
consideration  of  lottery  tickets  sold  in  the  State  of  Ohio,  by 
the  defendant,  cw  Me  f/n^/^Ti/  of  Gregory  &  Mrtury?"  The  an- 
swer to  this  question  depends,  of  course,  on  the  evidence,  and 
particularly  on  the  deposition  of  Jameson  himself,  taken  in 
another  case,  but,  by  agreement,  was  read  a^  evidence  in  this 
case. 

It  appears  from  that  deposition,  that  the  firm  colnposeJ  of 
Gregory  and  Maury  and  three  other  persons,  were  the  mana- 
gers of  the  Kentucky  and  Delaware  State  lotteries,  at  Wil- 
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mington,  Delaware.  That,  on  the  first  of  January,  1852,  thia 
firm  and  Jameson  entered  into  an  agreement  by  which  he  be- 
came their  agent  for  the  sale  of  tickets  in  those  lotteries.  The 
tickets  were  sent  to  him  by  the  firm  upon  his  order.  He  was, 
by  the  terms  of  the  contract,  charged  with  all  the  tickets  he 
received,  having  the  right  to  return  and  receiver  credit  for  such 
as  he  did  not  sell.  He  had  the  right  to  employ  agents  of  his 
own,  and  to  remove  them  at  pleasure,  these  agents  being  re- 
sponaibie  to  him,  and  not  to  the  firm.  He  was  to  pay  over 
monthly  the  proceeds  of  all  sales,  to  Gregfory,  who  resided  in 
Cincinnati,  and  who  accounted  to  the  firm  for  the  amount. 
The  agents  employed  by  Jameson  had  their  places  of  busi- 
nee>8,  and  made  sales  of  the  tickets  in  Cincinnati.  They  be- 
came indebted  to  Jameson  in  large  sums,  for  the  proceeds  of 
their  shIcs,  and  executed  their  notes  to  Jameson  for  the  aicount 
of  such  indebtedness.  In  consequence  of  their  defanit  Jame- 
son became  unable  to  meet  his  engagements  with  Gregory  & 
Maury;  and  the  notes  and  mortgages  executed  in  April,  1855, 
and  in  February,  1850,  were  given  to  secure  the  balances  due 
by  him  to  them  at  those  dates,  on  account  of  lottery  tickets  re- 
ceived and  sold  by  him,  and  not  accounted  for.  He  states  re- 
peatedly that  the  consideration  of  those  notes  and  mortgages 
was  his  indebtedness  to  the  firm  for  lottery  tickets,  and  that 
such  indebtedness  was  caused  by  the  indebtedness  of  his 
agents  to  him. 

It  is  clear,  we  think,  in  view  of  these  facts,  that  Jameson 
was  not  the  mere  factor  or  agent  of  Gregory  &  Maury,  in  the 
sale  of  these  tickets.  The  tickets  were  delivered  to  him  upon 
his  promise  to  return,  or  pay  for  them  at  a  fixed  price.  The 
agreement  imposed  no  terms  upon  him  with  reference  to  the 
disposition  to  be  made  of  them  when  received.  He  had  a  per- 
fect right  to  sell  them  wherever  he  cho:)e,  and  for  cash  or  on 
credit,  at  his  own  unre.-tricted  discretion.  He  might  have  sold 
them  either  by  himself  or  by  his  agents.  He  adopted  the  lat- 
ter mode,  selecting  his  own  agents  and  discharging  them  at 
his  own  option.  These  agents  were  responsible  to  him,  and 
not  to  the  firm  at  Wilmington.  His  liability  to  the  firm  was 
in  no  degree  dependent  upon  the  conduct  of  his   agents  or 


Digitized  by  VjOOQIC 


368  METCALFE'S  REPORTS. 

Jameson  tb.  Gregory's  Sx'r. 

upon  the  amount  of  their  liability  to  him.  He  proves,  on  the 
contrar^s  that  the  indebtedness  of  his  agents  to  him  greatly 
exceeded  his  indebtedness  to  the  firm,  showing  conclasively 
that  his  liability  was,  in  no  sense,  to  be  measured  by  the  lia- 
bility of  his  agents  to  him.  For  the  balances  due  him^'  from 
time  to  time,  he  took  the  notes  of  his  agents,  payable  to  him- 
self, treating  them  as  his  own  property,  and  yet  holding  them 
as  such. 

The  necessary  legal  deduction  from  these  facts  stated  is, 
that  the  delivery  of  the  tickets  to  Jameson,  under  the  agree- 
ment proved,  passed  to  him  the  title  and  created  a  binding  ob- 
ligation, on  his  part,  to  either  pay  the  stipulated  price  or  to 
return  them.  He  failed  to  do  so,  and  became  liable  for  the 
price  of  those  not  returned — and  it  was  in  discharge  of  that 
liability  that  the  notes  and  mortgages  were  given.  As  before 
stated,  there  was  no  stipulation  in  the  agreement  that  Jame- 
son should  sell  the  tickets  in  Ohio,  or  in  any  other  place 
where  their  sale  was  prohibited  by  law.  The  agreement, 
then,  having  been  made  in  Delaware,  and  not  prohibited  by 
the  laws  of  that  State,  and  containing  no  stipulation  to  do  any 
act  in  violation  of  the  laws  of  any  other  State,  w€ts  certainly 
valid,  and  is  enforcetible  here. 

Suppose  Gregory  &  Maury  had  been  indicted  in  Ohio  for  a 
breach  of  the  penal  statute  referred  to,  could  they  have  been 
convicted  on  proof  of  the  facts  disclosed  by  this  record?  We 
think  not,  because  the  facts  do  not  show  that  tkey  sold  lottery 
tickets  in  Ohio.  The  only  sales  made  by  them  were  to  Jame- 
son. Although  Jameson,  in  his  pleadings,  and  throughout  bis 
deposition,  speaks  of  himself  as  the  agent  of  Gregory  & 
Maury,  yet  the  court  must  look  to  the  agreement  itself  and  to 
the  course  of  dealing  by  the  parties  under  it,  to  ascertain  what 
was  really  intended,  and  what  was  the  actual  relation  they 
sustained  towards  each  other. 

This  construction  of  the  agreement  between  these  parties, 
and  the  effect  we  have  ascribed  to  it,  is  sustained  by  ample 
authority. 

There  is  a  class  of  contracts  generally  called  ^'contracts  of 
sale  or  return."     In  these,  the  property  in  the  goods  passes  to 
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the  purchaser,  subject  to  an  option  in  liim  to  return  them  with* 
in  a  fixed  time  or  in  a  reasonable  time,  and  if  he  faib  to  ex- 
ercise this  option,  by  so  returning  them,  the  sale  becomes  ab- 
solute, and  the  price  may  be  recovered  in  an  action  for  goods 
sold  and  delivered. 

Thus,  in  Mass  *vs.  Sweet,  (3  Erig.  law  and  Eg.  Rep.y  3il,) 
goods  bad  been  delivered  to  the  defendant  for  the  purpose  of 
selling  again,  upon  his  agreement  to  account  for  such  as  were 
sold  at  the  invoice  price,  with  an  option  to  return  the  residue 
within  a  reasonable  time.  The  defendant  had  sold  a  portion 
of  the  goods,  and  had  failed  to  return  the  rest.  It  was  con- 
tended, on  the  authority  of  several  cases,  that  the  action  for 
goods  sold  and  delivered  would  not  lie,  as  there  was  no  abso- 
lute sale.  But  it  was  held  that  the  failure  of  the  defendant  to 
return  the  goods  rendered  him  liable  as  upon  an  absolute  sale, 
and  that  the  action  for  goods  sold  and  delivered  was  maintain- 
able. The  previous  case  of  Ibey  vs,  Frankensiieriy  in  which  a 
different  doctrine  had  been  held,  was  expressly  overruled. 

In  the  case  of  Depew  vs.  Keysor^  (3  Duer,  336,)  the  plaintiff 
sued  the  defendant  for  the  price  of  certain  ranges  and  other 
hardware  goods,  which  were  delivered  to  the  defendant  upon 
the  following  agreement:  ^'An  agreement  between  David  H. 
Tichenor  and  John  H.  Keysor,  to-wit:  The  stock  furnished  as 
per  bill,  by  D.  H.  Tichenor,  I  do  agree  to  sell  and  account  to 
him  for,  and  pay  him  the  cost  prices,  and  twenty  per  cent,  in 
addition  for  all  articles  sold  at  retail,  and  fifteen  per  cent,  for 
all  articles  sold  at  wholesale."  For  the  defendant  it  was  con- 
tended that  this  was  not  9iSale  of  the  goods,  but  that,  under  the 
agreement,  Keysor  was  the  mere  agent  or  factor  of  Tichenor, 
and  was  not  liable  as  purchaser.  The  court  decided,  however, 
that  he  was  so  liable,  and,  in  construing  the  agreement,  said  it 
was  not  the  intention  of  the  parties  that  the  defendant  should 
be  liable  to  account  as  a  factor  only,  for  the  net  proceeds  of 
future  sales,  retaining,  as  compensation  for  his  services,  all 
that  might  be  realized  beyond  a  definite  sum;  nor  did  they  in- 
tend that  persons,  to  whom  sales  should  be  made  by  the  de- 
fendant, should  be  primarily  liable,  or  liable  at  all  to  Tichenor, 
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the  defendant  being  liable  only  as  guarantor;  but  that,  in  the 
event  of  sales  made  by  the  defendant,  he  should  be  immedi- 
ately and  solely  liable  for  the  stipulated  price,  such  being  the 
true  construction  of  the  agreement — it  was  a  contract  of  sale 
and  not  of  agency  or  guaranty.  To  the  same  effect  is  Marsh 
vs.  Wickham,  (14  Johnson,  167.) 

But  it  is  contended  that,  as  Gregory  &  Maury  knew  that 
Jameson  was  selling  the  tickets  in  Ohio,  and  that  they  were 
sent  to  him  with  an  understanding  that  they  would  be  sold 
there,  such  knowledge  and  understanding  was  sufficient  to 
vitiate  any  contract  arising  upon  or  connected  with  the  sale  of 
the  tickets. 

This  position  is  not  sustained  by  the  authorities.  The  doc- 
trine seems  to  be  now  well  settled,  that  a  mere  sale  in  one 
State  or  country,  made  with  knowledge  that  the  vendee  in- 
tended to  use  the  property  to  violate  some  positive  law  of  an- 
other State  or  country,  may  be  the  foundation  of  an  action,  even 
in  the  State  or  country  whose  law  was  intended  to  be  violated. 
Thus,  when  a  note,  made  by  a  citizen  of  New  Jersey,  payable 
at  a  bank  in  that  State,  was  discounted  for  by  such  bank,  the 
amount  being  paid  in  notes  of  the  bank  of  a  less  denomina- 
tion than  five  dollars,  and  sent  by  him  to  the  indorser  of  the 
note,  residing  in  New  York,  where  the  circulation  of  such 
notes  was  prohibited  by  law,  to  be  used,  and  actually  used 
there  in  the  purchase  of  wheat,  the  officers  of  the  bank,  at  the 
time  of  making  the  discount,  being  informed  of  the  use  in- 
tended to  be  made  of  the  notes,  although  there  was  no  agree- 
ment that  they  should  be  so  used;  nor  did  it  appear  that  the 
maker  of  the  note  or  the  officers  of  the  bank  were  informed 
that  the  circulation  of  such  notes  was  prohibited  by  the  laws 
of  New  York;  it  was  held,  in  an  action  brought  in  New  York, 
by  the  foreign  bank  against  the  indorser,  that  these  facts  con- 
stituted no  defense.  It  was  also  h^ld,  that,  as  the  contract  was 
made  in  New  Jersey,  and  was  to  be  performed  in  that  State, 
and  there  being  no  evidence  that  either  of  the  parties  actually 
knew  of  the  legal  regulations  respecting  small  bills,  in  force  in 
New  York;  they  were  not  chargeable  with  such  knowledge. 

So,  in  ^clntyre  vs,  Parks^  (8  Met.  Mass.,  207,)  it  was  decided, 
by  the  supreme  court  of  Massachusetts,  that  a  sale  of  lottery 
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tickets  made  in  another  State,  where  such  sale  was  lawful,  to 
a  citizen  of  Massachusetts,  was  a  valid  transaction,  though  the 
seller  knew  that  the  purchaser  bought  them  for  the  purpose  of 
sale  in  Massachusetts,  where  such  sale  was  prohibited  by  stat- 
ute. And  it  was  also  held,  that,  as  the  tickets  were  ordered  by 
a  letter  written  and  sent  from  Boston  to  the  vendors  at  New 
York,  the  contract  must  be  regarded  as  having  been  made  in 
the  latter  State,  and  its  legality  tested  by  the  laws  in  force 
there.  We  refer  also  to  the  cases  oi  Hdman  vs,  John&on^  {Cow- 
per,  S9l,)'  find  Peliicot  vs.  Angel,  (2  Crom.,  Mee.  ^  Ros,,  311,) 
Stortvcell  vs.  Hughes,  (1  Curtis,  244,)  as  settling  the  same  gen- 
eral principles. 

As  to  the  consideration  of  the  notes  and  mortgage  executed 
by  Jameson  to  Gregory  but  little  need  be  said.  It  appears  that 
Jameson  had,  from  time  to  time,  borrowed  large  sums  of  money 
from  banks  and  from  individuals,  for  which  he  had  given  ac- 
ceptances and  notes  which  he  was  unable  to  meet,  and,  to 
avoid  protest,  he  borrowed  money  from  Gregory  to  pay  off 
those  debts.  He  was  besides  indebted  to  Gregory  for  real  es- 
tate; how  much  that  particular  debt  wasdoes  not  certainly  ap- 
pear, nor  is  it  material.  It  is  certain  that  this  indebtedness 
formed  the  consideration  of  the  notes  in  contest,  and  the  court 
below  properly  decided  that,  as  to  these,  his  defense  was  not 
sustained.  His  own  account  of  the  origin  of  his  indebtedness 
to  Gregory  is  confused  and  contradictory. 

The  judgment  in  favor  of  Gregory's  executrix  is,  therefore, 
affirmed.  The  judgment,  so  far  as  it  denied  relief  on  the  notes 
and  mortgages  to  Gregory,  is  reversed,  and  the  cause  remand- 
ed with  directions  to  render  a  judgment  on  these  notes  in  favor 
of  the  plaintiff,  and  for  a  foreclosure  of  the  mortgages,  and  for 
such  further  proceedings  not  inconsistent  with  the  principles  of. 
this  opinion  as  may  be  equitable  and  proper. 
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CASE  41— PETITION  EQUITY— OCTOBER  8. 

Byassee  vs.  Reese. 

APPEAL  FB03C  THE  HICK3CAN   EQUITY  AMD   ORIMtMAL    eoVBT. 

1.  A  paper  oonUining  written  evidenoe  of  the  contract  declared  on,  althengh  ia 
the  record,  cannot  be  considered,  if  it  be  not  referred  to  in  the  petition. 

2.  If  the  petition  does  not  arer  that  the  contract  declared  on  waa  in  writing,  ner 
refer  to  any  writing,  it  must  be  assumed  that  it  was  averbal  contract.  (15  B,  Mom., 
443;  3  Met.,  474.) 

S.  A  sale  of  standing  trees,  in  contemplation  of  their  immediate  separation  from 
the  soil,  by  either  the  vendor  or  yendee,  is  a  oonstrnotiye  severance  of  them,  and 
they  pass  as  chatties;  and,  consequently,  the  contract  of  sale  is  not  embraced  by  the 
statute  of  frauds.  (1  Green.  Ev.,  aec.  271;  13  B.  Mon.,  340.)  And  this  though  no 
definite  time  be  fixed  for  their  removal. 

4.  The  phrase,  ''in  contemplation  of  immediate  separation  f^om  the  soil,"  ii  used 
to  distinguish  a  sale  of  standing  trees,  or  growing  crops,  which  passes  no  interest  in 
the  land,  except  a  license  to  enter  upon  it  for  the  purpose  of  removing  them,  from  a 
contract  conferring  an  exclusive  right  to  the  land  for  a  time  for  the  purpose  of  mak- 
ing a  profit  out  of  the  growth  upon  it. 

5.  Where  standing  trees  are  sold  as  chatties,  the  selection  and  marking  of  them  by 
the  purchaser,  with  the  knowledge  and  consent  of  the  vendor,  is  a  oonstmctive  de- 
livery, and  the  title  vests  in  the  purchaser.    But — 

0.  In  such  case,  if  one  honajide  purchase  the  land  for  a  valuable  oonsideratiot 
paid,  and  acquire  title  thereto,  before  he  had  notice  of  the  sale  of  the  trees,  he  is  en- 
titled to  them,  and  the  purchaser  of  the  trees  must  look  to  his  vendor  for  damages. 
That  he  had  notice  before  the  trees  were  out  would  be  immaterial. 

A.  J.  Jambs,  for  appellant. 

JUDGE  BULLITT  dblivibxd  the  opinion  of  the  court: 

Byassee  filed  a  petition  allegiDg  that  he  had  purchased  from 
one  Head,  agent  of  one  Walters,  100  trees  standing  apon 
land  belonging  to  said  Walters;  that  he  was  to  have  choice  of 
the  trees  standing  upon  said  land,  and  selected  and  marked 
100  trees  which  said  Head  agreed  he  should  have;  and  that 
Reese,  with  knowledge  of  plaintifl's  right  thereto,  was  cutting 
them  down,  and  converting  them  to  his  own  use;  and  praying 
that  he  might  be  injoined  from  doing  so,  and  for  damages  for 
those  that  had  been  converted. 

Reese  did  not  controvert  any  of  those  allegations  in  the 
manner  required  by  the  Code  of  Pk'actice,  {section  125.)  except 
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the  allegation,  that  he  had  cut  an^  of  the  trees  marked  by  the 
plaintiff;  but  it  was  proved  that  he  had  cut  some  of  them,  and 
in  his  answer  he  claimed  the  right  to  cut  them  all;  averring 
that  the  land  had  been  decreed  to  Mrs.  Walters  by  the  Louis- 
ville chancery  court,  in  a  divorce  suit,  that  she  had  sold  it  to 
Moss,  and  that  Moss  had  sold  it  to  defendant.  But  these  aver- 
ments were  not  sustained  by  any  evidence. 

Byassee  appeals  from  a  judgment  dismissing  his  petition. 

We  find  in  the  record  a  copy  of  a  paper  purporting  to  have 
been  signed  by  Head,  which  contains  written  evidence  of  said 
sale  of  trees,  but  we  cannot  consider  the  paper,  because  it  is 
not  referred  to  in  the  petition.  As  the  petition  does  not  aver 
that  the  contract  was  in  writing,  nor  refer  to  any  writing,  we 
must  assume  that  it  was  a  verbal  contract.  (15  B.  Mon.,  443; 
3  Met.,  474.) 

The  first  question  is,  whether  or  not  a  sale  of  standing  trees 
is  embraced  by  that  provision  of  the  statute  of  frauds  which 
relates  to  contracts  for  the  sale  of  land.  This  question  has 
produced  some  conflict  of  opinion.  But,  according  to  the 
weight  of  authority,  a  sale  of  standing  trees,  in  contemplation 
of  their  immediate  separation  from  the  soil,  by  either  the  ven- 
dor or  vendee,  is  a  constructive  severance  of  them,  and  they 
pass  as  chatties,  and,  consequently,  the  contract  of  sale  is  not 
embraced  by  the  statute.  (Green,  Ev.y  sec.  271.)  And  such 
is  the  ruling  of  this-  court.  {Cain  vs.  McGuire,  13  B.  Mon,, 
340.) 

The  phrase,  '4n  contemplation  of  immediate  separation 
from  the  soil,"  is  used  to  distinguish  a  sale  of  standing  trees, 
or  growing  crops,  which  passes  no  interest  in  the  land,  except 
a  license  to  enter  upon  it  for  the  purpose  of  removing  them, 
from  a  contract  conferring  an  exclusive  right  to  the  land  for  a 
time  for  the  purpose  of  making  a  profit  out  of  the  growth 
upon  it.     (See  authorities  above  cited.) 

The  case  under  consideration  clearly  belongs  to  the  former 
class,  though  it  does  not  appear  that  any  definite  time  was 
fixed  for  the  removal  of  the  trees. 

As  the  trees  were  sold  as  chatties,  the  selection  and  mark'! 
ing  of  them  by  the  purchaser,  with  the  knowledge   and  con-j 
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(  sent  of  the  vendor,  was  a  crnistructive  delivery,  and  the   title 
vested  in  the  purchaser. 

But,  though  Byassee  may  be  entitled  to  the  trees,  as  against 
Walters,  yet,  if  Reese,  or  his  vendor,  acquired  title  to  the  land 
by  a  bona  Jide  purchase,  for  a  valuable  consideration  paid,  be* 
fore  he  had  notice  of  Byassee's  right  to  the  trees,  Reese  is  en- 
titled to  them,  and  Byassee  must  look  to  Walters  for  damages. 
In  such  a  state  of  case,  the  fact  that  Reese  had  notice  of  By- 
assee's  claim,  before  cutting  the  trees,  would  be  immaterial. 
But,  if  Reese  had  no  title  to  the  land,  he  was  not  entitled  to 
notice. 
Upon  the  return  of  the  cause  each  party  should  have  leave 

'to  amend  his  pleadings. 

The  judgment  is  reversed,  and  the  cause  remanded  for  far- 
ther proceedings   not  inconsistent  with  this  opinion. 


CASE  42— PETITION  BQUITY—OCTOBBK  ». 

Barclaj  vs,  Breckinridge,  Ac- 
appeal  FBOM  THK  FATBTTK  CIRCUIT  COUBT. 

1.  One  who  advances  money  to  enable  another  to  conceal  his  ertme  and  stifle  a 
prosecution  against  him,  cannot  recover.  Otherwise  where  the  offense  is  not  a  fel> 
onjr.     And  his  assignee  occupies  no  better  attitude. 

2.  Where  the  facts  do  not  show  whether  the  act  committed  amounted  to  a  breach  of 
trust  or  felony,  f he  former  will  be  presumed. 

3.  Under  ttfetion  1,  of  a/ri.  12,  ckap.  28,  Rev.  SttUutf,  the  agent  of  a  eorporation 
who  fraudulently  converts  to  his  own  use  money  ''placed  under  his  care  or  manage- 
ment as  such  officer,"  is  guilty  of  a  felony,  no  matter  for  what  purpose  it  may  have 
been  placed  under  his  care.  Not  so  as  to  the  agent  of  an  individual  or  private 
banker,  whose  guilt,  (under  section  2,)  consists  in  fraudulently  converting  the  money, 
iko.,  ''before  delivery  thereof  at  the  place  or  to  the  person  to  whom  the  same  were  to 
be  delivered."  Under  the  latter  section  it  must  have  been  entrusted  \4>  him  for  de- 
livery  at  some  place  or  to  some  person.     (3  Oray,  461.) 

4.  Where  a  clerk  of  a  private  banker  converted  to  his  own  use  money,  which  be 
charged  upon  the  books  of  the  banker  to  a  depository  his  offense  ii  not  a  felony. 
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F.  K.  Hunt,  for  appellant,  cited  4  Blackstone^  230,  note  l.svb- 
div.  4;  1  Stanton^ s  Digest,  391;  ^Crray,  461;  Cldtty  on  Contracts, 
674;  Ib.y  659;  14  Penn.,  (2  Harris,)  18;  3  DraTi^,  184;  8  BfacA/"., 
148;  1  Camp.,  45;  2  Met.,  (Mass,,)  53;  5/ory  on  Contracts,  sec. 
569.  ' 

Geo.  B.  KiNKEAD,  for  appellees,  cited  58  Eng.  C.  L.  Rep., 
371;  Smith  on  Contracts,  side  page  143  and  note;  1  Jones  Pa.,  81; 
9  B.  Mqn.,  93. 

JUDOB  BULLITT  diliykbid  thi  opinion  of  thb  coubt: 

McLaughlin,  a  clerk  of  Tilford  &  Barclay,  private  bankers, 
converted  to  his  own  use  $1,500  of  their  money,  which  he 
charged  upon  their  books  to  Marshall,  a  depositor.  After- 
ward, to  avoid  detection  by  his  employers,  he  stated  the  facts 
and  jiis  motive  to  Marshall,  and  solicited  a  loan  of  that  amount 
of  money,  stating  that  his  employers  would  overhaul  their 
books  in  a  few  days,  and  that,  if  he  could  not  effect  the  loan, 
he  would  be  detected  and  ruined.  Marshall  refusing  to  lend 
the  money,  McLa^ighlin  finally  suggested  that  he  could  proba- 
bly get  the  note  of  the  appellees  for  the  amount,  and  asked 
Marshall  if  he  would  advance  the  money  upon  it,  which  Mar- 
shall promised  to  do.  McLaughlin  then  applied  to  the  appel- 
lees, and  obtained  their  note  pi^able  to  Marshall,  five  days 
afler  date,  for  $1,500.  It  does  not  appear  what  statements 
McLaughlin  made  to  the  appellees,  nor  whether  they  had 
knowledge  of  his  object  in  obtaining  the  note;  but  it  seems 
clear,  from  the  evidence,  that  they  executed  it  for  his  accom- 
modation and  to  enable  him  to  obtain  its  value  from  Marshall. 
Marshall  advanced  the  money  upon  it,  and  afterward  called 
on  Tilford  &  Barclay  ^'to  receive  the  money  upon  it,''  and 
stated  to  them  the  facts  before  mentioned.  Barclay  said  he 
could  not  advance  the  money  on  the  note,  assigning  no  reason 
therefor,  but  told  Marshall  that  his  brother,  the  appellant, 
would  buy  it,  and  that  any  arrangement  that  Marshall  and  the 
appellant  would  make  would  be  perfectly  satisfactory,  and  that 
Marshall  should  imt  have  any  trouble  about  it.  Marshall  sold 
the  note  to  the  appellant  for  $1,470,  and  assigned  it  without 
recourse. 
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This  is  an  action  upon  said  note.  The  appellee,  Breckin- 
ridge, the  principal  in  the  note,  answered,  in  substance,  that 
McLaughlin  had  embezzled  the  funds  of  Tilford  &  Barclay, 
and  been  detected  by  them;  that  they  gave  him  time  to  return 
the  money,  promising  to  conceal  the  embezzlement  if  he  should 
do  so,  and  threatening,  if  he  should  fail  to  do  so,  to  prosecute 
him  for  his  embezzlement;  that  he,  with  their  knowledge,  in- 
formed Marshall  of  said  embezzlement,  and  that  Marshall  ad- 
vanced the  money  on  the  note  upon  a  secret  promise  of  in- 
demnity by  Tilford  &  Barclay;  that  they  promised  the  appel- 
lant to  purchase  the  note;  that  they  are,  and  all  the  time  have 
been,  the  real  owners  of  it;  and  that  the  advancement  of  the 
money  by  Marshall,  and  his  sale  of  the  note  to  appellant,  were 
mere  devices  to  conceal  the  fraudulent  combination  between 
Tilford  &  Barclay,  Marshall  and  McLaughlin,  for  the  procure- 
ment of  the  note  of  the  appellees. 

Barclay  appeals  from  a  judgment  dismissing  his  petition. 

It  is  clear,  that  the  statements  of  the  answer,  if  sustained 
by  proof,  constitute  a  valid  defense,  even  if^McLaughlin  had 
not  committed  a  felony.  But  there  is  no  proof  of  the  alleged 
fraudulent  combination  between  Tilford  &  Barclay,  Marshall 
and  McLaughlin,  to  obtain  the  note.  It  does  not  appear  that 
Tilford  &  Barclay  had  any  knowledge  or  suspicion  of  the  de- 
falcation of  McLaughlin,  until  informed  of  it  by  Marshall, 
after  he  had  advanced  the  money  upon  the  note.  Nor  does  it 
appear  that  Marshall  had  any  motive  to  defraud  the  appel- 
lees, because,  though  he  had  been  charged  on  Tilford  &  Bar- 
clay's books  with  the  $1,500  abstracted  by  McLaughlin,  the 
charge  was  nugatory,  and  Marshall's  claim  on  Tilford  &  Bar- 
clay, for  the  amount  of  his  deposits,  was  as  perfect  as  if  it  had 
not  been  made. 

It  may,  perhaps,  be  inferred,  from  the  evidence,  that  Mar- 
shall promised  McLaughlin  not  to  disclose  his  defalcation,  and 
that  he  advanced  the  money  on  the  note  to  enable  McLaugh- 
lin to  avoid  detection.  But,  as  he  made  no  fraudulent  repre- 
sentations to  the  appellees,  and  had  no  knowledge  of  such 
representations  having  been  made  by  McLaughlin,  and  it  does 
not  appear  that  such  representations  were  made,  the  appellees 
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have  no  right  to  complain  of  him  for  advancing  the  money  on 
the  note,  which  they  executed  for  the  purpose  of  enabling  Mc- 
Laughlin to  procure  its  value  from  Marshall,  and  they  certain- 
ly were  liable  to  Marshall,  unless  the  abstraction  of  the  money 
by  McLaughlin  was  a  felony. 

Assuming  that  the  appellees  were  liable  to  Marshall,  the 
facts,  that  Tilford  &  Barclay,  upon  this  disclosure  concerning 
McLaughlin,  determined  to  save  Marshall  harmless,  and  that 
they,  for  that  purpose,  induced  the  appellant  to  buy  the  note, 
agreeing  to  indemnify  him,  cannot  relieve  the  appellees  from 
liability. 

But,  if  McLaughlin  had  committed  a  felony,  we  incline  to 
the  opinion  that  the  appellees  did  not  become  liable  to  Mar- 
shall, who  probably  advanced  the  money  to  enable  Mc- 
Laughlin to  conceal  his  crime  and  to  stifle  a  prosecution 
against  him;  and  it  is  clear  that  the  appellant  occupies  no  bet- 
ter attitude  than  his  assignor,  Marshall. 

The  question,  then,  is,  whether  or  not  McLaughlin  had  com- 
mitted a  felony. 

Whether  the  money  was  intercepted  by  him  after  being 
deposited,  and  before  reaching  the  vault  or  drawer  of  his  em- 
ployers, or  was  taken  therefrom,  or  was  placed  in  his  hands 
by  his  employers,  does  not  appear.  If  he  took  it  from  their 
vault  or  drawer  he  was  guilty  of  larceny  by  the  common 
law.  But  we  cannot  assume  that  he  took  it  from  the  vault  or 
drawer,  because  the  answer  charges  that  he  embezzled  it. 
Moreover,  if  his  interception  of  money,  deposited,  before  it 
reached  the  vault  or  drawer,  or  his  use  of  money  placed  in  his 
hands  by  his  employers,  was  not  a  felony,  it  must  be  presumed 
that  he  got  it  in  one  of  those  ways,  rather  than  that  he  com- 
mitted a  felony  by  taking  it  from  the  vault  or  drawer.  As- 
suming that  he  intercepted  money  deposited  before  it  reached 
the  vault  or  drawer^  or  used  money  placed  in  his  hands  by  his 
employers,  the  question  is,  was  he  guilty  of  the  crime  of  em- 
bezzlement? 

Chapter  28,  article  12,  of  the  Revised  StaiiiteSy  contains  the  fol- 
lowing provisions: 

"§  1 .  If  any  director,  or  officer,  or  servant,  of  any   incorpo- 
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rated  bank,  or  any  officer  of  public  trust  in  this  State,  or  any 
officer,  agent,  clerk,  or  servant  of  any  incorporated  company, 
embezzle  or  fraudulently  convert  to  his  own  use,  bullion, 
money,  bank  notes,  or  other  security  for  money,  or  evidences 
of  debt,  or  claim,  or  any  effects  or  property  of  another  person 
which  shall  have  come  to  his  possession,  or  been  placed  under 
his  care  or  management  as  such  officer,  he  shall  be  confined 
in  the  penitentiary  not  less  than  five  nor  more  than  ten  years.'' 

"§2.  If  any  carrier,  porter,  or  other  person,  to  whom  money 
or  other  property  or  thing,  which  may  be  the  subject  of  lar- 
ceny, may  be  delivered,  to  be  carried  for  hire,  or  any  other 
person  who  may  be  intrusted  with  such  property,  embezzle  or 
fraudulently  convert  to  his  own  use,  or  secrete  with  intent  to 
do  so,  any  such  property,  either  in  mass  or  otherwise,  before 
delivery  thereof  to  the  person  or  at  the  place  to  whom  the 
same  were  to  be  delivered,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five  years." 

It  is  clear  that  the  Ist  section  has  no  application  to  this  case, 
as  McLaughlin  was  not  an  officer  of  a  corporation,  nor  of  a 
public  trust.  We  quote  it  only  to  show  the  difiference  between 
its  provisions  and  those  of  section  2,  which  is  relied  on  to  show 
that  McLaughlin  committed  a  felony. 

Section  2  is  substantially,  and,  as  to  the  question  under  con- 
sideration, literally  the  same  as  a  statute  of  Massachusetts, 
under  which  a  keeper  of  a  boarding-house  was  indicted  for 
felony,  and  the  proof  was  that  a  person  handed  him  money, 
saying,  "keep  this  till  to-morrow  morning  for  me,"  and  that, 
on  the  following  morning,  the  defendant  denied  ever  having 
received  the  money,  and  refused  to  give  it  up,  and  fraudulently 
converted  it  to  his  own  use.  The  court  said:  "This  being  a 
penal  statute  must  be  construed  strictly.  Although  in  the 
more  natural  grammatical  construction,  the  words,  'such  prop- 
erty,' in  the  clause  relating  to  *any  other  person  who  shall  be 
intrusted  with  such  property,'  refer  only  to  the  words  'money, 
goods,  or  other  property  which  may  be  the  subject  of  larceny,' 
yet  the  words  at  the  end  of  the  section,  'before  delivery  of 
such  money,  goods  or  property  at  the  place  at  which,  or  to  the 
person  to  whom,  they  were  to  be  delivered,'   limit  the    words 


Digitized  by  VjOOQIC 


SUMMER  TERM,  1863.  '     379 

BftTclay  TB.  Breckinridge,  ke. 

'such  property'  tstill  further,  and,  taken  in  connection  with  the 
:words  'carrier  or  other  person,'  at  the  beginning  of  the  sec- 
tion, confine  its  application  to  the  embezzlement  of  property 
received  by  the  defendant  to  be  carried  and  delivered  to  an- 
other person."     {Commonwealth  t^s,  Williams ^Z  Gray,  461.) 

In  our  opinion,  the  statute  of  this  State  must  receive  the 
same  construction,  although  it  is  declared  that  **there  shall  be 
no  distinction  in  the  construction  of  statutes  between  criminal 
and  civil  or  penal  enactments.  All  statutes  shall  be  construed 
with  a  view  to  carry  out  the  intention  of  the  Legislature." 
(Rev,  Statutes,  chap.  '21,  sec,  15.) 

Why  the  Legislature  placed  agents  of  corporations  and 
agents  of  individuals  upon  different  footings  in  this  respect, 
we  need  not  inquire.     That  they  intended  to  do  so  is  evident. 

Under  section  1,  the  agent  of  a  corporation,  who  fraudulent- 
ly converts  to  his  own  use  money  '^placed  under  his  care  or 
management  as  such  officer,"  is  guilty  of  a  felony,  no  matter 
for  what  purpose  it'  may  have  been  placed  under  bis  care. 
That  the  Legislature  did  not  intend  to  make  the  agent  of  an 
individual  guilty  of  a  felony  under  all  such  circumstances,  is 
evident  from  the  difference  in  phraseology  between  the  two 
sections.  Under  section  2,  the  guilt  consists  in  fraudulently 
converting  the  money,  &c.,  "before  delivery  thereof  at  the 
place  or  to  the  person  to  whom  the  same  were  to  be  deliv- 
ered;" and  it  necessarily  follows  that  it  must  have  been  in- 
trusted to  him  for  delivery  at  some  place  or  to  some  person. 

'In  legal  contemplation,  the  deposit  .of  money  with  the  clerk 
of  a  banking  house  is  a  delivery  of  it  to  his  employer^},  who 
at  once  become  liable  therefor  to  the  depositor.  Whether  or 
not  the  clerk  actually  delivers  it  to  his  employers  is  immaterial 
to  the  depositor.  He  has  no  interest  whatever  in  the  disposi- 
tion which  the  clerk  may  make  of  it,  as,  when  deposited  with 
the  clerk,  it  is  the  money  of  his  employers.  It  certainly  can- 
not be  said,  with  truth,  that  the  depositor  intrusts  the  money 
to  the  clerk  for  delivery  to  his  employers." 

If  it  should  be  said,  that  money  thus  deposited  is  intrusted 
with  the  clerk  by  his  employers  for  delivery  to- themselves,  the 
answer  is,  that,  as  was  held  in  the  Commonivealth  vs,  Williams^ 
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the  statute  does  not  apply  where  money  is  intrasted  by  one 
person  to  another  for  safe-keeping  and  return  to  the  owner. 

Moreover,  according  to  the  usual  course  of  business,  the 
clerk  of  a  banking  house  is  not  necessarily  bound  to  make  ac- 
tual delivery  to  his  employers  of  money  deposited;  nor  is  he 
ordinarily  bound  to  deliver  to  any  particular  person  money 
placed  in  his  hands  by  his  employers.  He  may  use  the  money 
received  from  either.source  in  paying  checks,  or  buying  gold 
or  uncurrent  funds,  and  the  conversion  of  such  money  would 
not  be  a  felony.  It  would,  perhaps,  be  as  reasonable  to  say 
that  the  statute  applies  to  a  case  in  which  money  is  intrusted 
to  an  agent,  not  for  delivery  at  any  place,  nor  to  any  person, 
nor  to  be  returned  to  the  employer,  but  to  be  used  by  the 
agent,  according  to  his  discretion,  in  purchasing  stock  for  his 
employer,  as  to  say  that  it  applies  to  this  case. 

In  our  opinion,  the  circuit  judge  erred  in  holding  that  Mc- 
Laughlin had  committed  a  felony,  and  in  the  judgment  based 
upon  that  conclusion. 

The  judgment  is  reversed,  and  the  cause  remanded  with  di- 
rections to  render  a  judgment  against  the  appellees  for  the 
debt  and  interest. 


CASK  43— PBTITION  BQUITY— JANUARY  18,  1859. 

Jenkins  vs.  Smith,  &c. 

▲FFSAL  FBOU  TBI  8HILBT  OIBOUIT  COURT. 

1.  Note  glTea  for  "one  hundred  dollars  worth  of  sawing,"  in  consideration  of 
real  estate.  The  labor  stipulated  to  be  performed  not  having  been  demanded — held 
that  there  is  no  right  of  action  in  favor  of  the  covantees,  and  no  valid  or  subsisting 
lien  upon  the  property. 

2.  In  an  action  by  the  holder  of  one  of  the  notes  given  for  the  purchase  money  of 
a  tract  of  land,  to  enforce  the  vendor's  lion,  all  the  incumbrances  or  holders  of  the 
notes  are  necessary  parties.  They  may  assert  their  liens  in  their  answers,  where 
they  are  defendants;  and  service  of  process  upon  snch  answers  is  not  neeessary.  In 
anoh  ease  formal  interpleading  is  not  necessary. 
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3.  The  aet  authorising  orosst-petitlons,  and  prooess  to  issue  thereon,  as  between  eo- 
defendants,  does  not  affect  the  principles  applicable  to  the  ease  ntpra. 

Smith,  assignee  of  Standeford  saed  Jenkins  upon  a  note  for 
$500,  part  of  the  consideration  for  certain  real  estate  pur- 
chased by  Jenkins  of  Standeford,  seeking  a  personal  judg- 
ment and  the  enforcement  of  the  vendor's  lien. 

Willis  and  wife  and  Hughes  and  Vandyke,  who  held  the 
notes  for  the  balance  of  the  purchase  money,  were  also  made 
defendants,  together  with  Standeford.  Jenkins  answered,  set- 
ting up,  by  way  of  counter-claim  or  set-off,  the  sum  of  $281.35, 
mentioned  in  the  opinionr,  as  having  been  paid  by  him  in  dis- 
charge of  a  lien  upon  the  property  in  favor  of  Jones  and  Busey, 
the  vendors  of  Standeford.  Willis  and  wife  and  ^ughes  and 
Vandyke  answered,  setting  up  the  notes  held  by  them  and  as- 
serting liens  therefor  upon  the  property,  and  made  their  an- 
swers cross-petitions,  upon  which,  however,  there  was  no  ser- 
vice of  process.  The  circuit  court  rendered  judgment  en- 
forcing the  liens  asserted  by  the  plaintiff  and  defendants, 
Willis  and  wife  and  Hughes  and  Vandyke,  from  which  Jen- 
kins appealed.  ^ 

The  case  was  decided  by  the  Court  of  Appeals  on  the  18th 
of  January,  1859,  and  the  opinion  then  delivered  was,  on  the 
9th  of  October,  1863,  ordered  to  be  published. 

REPORTER, 

Thos.  J.  Throop,  for  appellant,  cited  Civil  Code,  sections  158, 
126. 

JoBN  Rodman,  on  same  side,  cited  14  B,  Mon,,  312;  Act  ap- 
proved December  16,  IS57 ,  amending  the  Civil  Code. 

T.  B.  Cochran,  for  appellees,  cited  Smith's  Leading  Cases^ 
^b  top  page;  9  zV(?^,347-8;  1  Humphreys,  21 0\  19  Penn,  State 
Rep.,  181;  18  B.  Mon.,  820;  16  lb.,  350;  CivU  Code,  sections 
577,  578. 

J.  T.  Caldwell,  on  same  side,  cited  Civil  Code,  section  128. 

JUDGE  DUVALL  dilivibid  thi  opinion  of  thi  court: 

The  appellant  relies  upon  two  grounds  for  a  reversal  of  the 
judgment  in  this  case: 
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1.  That  the  demand  set  up  by  him  in  his  answer,  by  way  of 
counter-claim  or  set-ofF,  was  not  controverted  by  the  appellees, 
and  should,  therefore,  have  been  allowed  by  the  court. 

2.  That  he  was  not  served  with  process  upon  the  answers 
and  cross-petitions  of  the  defendants,  Willis  and  wife  and 
Hughes  and  Vandyke. 

Upon  the  first  point  we  are  satisfied  that  the  facts  stated  in 
the  answer  of  Jenkins,  are  wholly  insuflicient  to  authorize  the 
legal  deduction  that  there  existed  any  lien  in  favor  of  the  ven- 
dors of  Standeford,   upon  the  property  in   contest.     The  an- 
swer alleges,  it  is  true,  that  the   notes  of  Standeford  to  his 
vendors,  Jones  and  Busey,  $281.35  of  which  i^as  paid  by  the 
appellants,  were  unpaid  at  the  time  the   latter  purchased  the 
property  from  Standeford,  and  that  those  notes  constituted  an 
incumbrance  or  liens  upon  the  property  which  the  appellant 
had  a  right  to  discharge  for  the   protection  of  his   own  title. 
But  the  notes  are  exhibited  with  the  answer,  ^nd   they   show 
upon  their  face  that  they  were  payable,  not  in   money,  but  in 
sawing — in  other  words,  each  of  the  three  notes  is   for  '*one 
hundred  dollars  worth  of  sawing."     For  all  that  appears   in 
this  record,  there  has  been  no  breach  of  this  contract  by  Stan* 
deford.     It  is  not  alleged  in  the  answer  that  the  labor  stipu- 
lated to  be  performed  had  ever  been  demanded,  and  it  is  clear 
that,  without  such  demand,  no  right  of  action  in  favor  of  Jones 
and  Busey,  the  covenanters,  had  accrued.     {Hawkins  vs.   BuUj 
18  B.  Mon,,  820.)     It  follows  that  the  obligations  on  which  the 
alleged  payments  were  made  by  the  appellant,  could  not  have 
been  enforced  at  the  time,  either  at  law  or  in   equity,  and,  of 
course,  they  constituted  no  valid  or  Subsisting  lien   upon  the 
property.     Besides,  it  does  not  appear,  from  the  answer  or  the 
exhibits  filed   with  it,  that  the  conveyance  from   Jones  and 
Busey  to  Standeford,  reserved  or  created  a  lien  upon  this  prop- 
erty, by  which  the  payment  of  the  notes  relied  upon  would 
have  been  secured,  according  to  the  provisions  of  the  Revised 
Statutes. 

In  regard  to  the  second  objection  relied  upon,  we  remark, 
that  the  judgment  complained  of  was  rendered  at  the  March 
term,  1858,  directing  a  side  of  the  property  for  the  satisfaction 
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of  the  several  demands  set  up  by  the  plaintiff,  and  by  the  de- 
fendants, who  were  holders  of  the  notes  which  the  appellant 
had  given  for  the  purchase  nnoney  of  the  property.  Those  de- 
fendants had  been  brought  before  the  court  by  amended  peti- 
tions filed  by  the  plaintiff,  and  they  had  each  answered,  set- 
ting up  the  notes  they^ respectively  held,  by  assignment  from 
Standeford,  and  asking  that  the  proceeds  of  the  sale  of  the 
property  might  be  distributed  equally,  or  rateably,  among  the 
several  holders  of  the  notes.  They  sought  no  personal  judg- 
ment upon  the  notes  against  their  co-defendant,  Jenkins.  At 
the  succeeding  July  term  of.  the  court  the  commissioner  filed 
his  report  of  the  sale.  It  does  not  appear,  from  the  record, 
that  the  appellant  made  any  objection  whatever,  either  to  the 
judgment  or  to  the  sale  made  in  pursuance  of  it.  Under 
these  circumstances  it  might  be  well  questioned  whether  he 
should  be  allowed  to  complain  here,  for  the  first  time,  that  he 
had  had  no  legal  notice  of  the  demands  set  up  by  his  co-defend- 
ants, even  if  it  were  conceded  that  this  was  a  case  in  which 
cross-pleadings  and  service  of  process  upon  them  was  neces- 
sary. 

But  we  do  not  concede  that  service  of  process  upon  the  an- 
swers of  the  defendants,  in  which  they  set  up  their  respective 
demands  and  liens  upon  the  property  sought  to  be  subjected  to 
sale  for  payment  of  the  purchase  money,  was  necessary  in 
this  case.  Before  the  adoption  of  the  Civil  Code,  this  court 
had  recognized  the  general  rule  of  equity  practice,  according 
to  which  one  defendant  could  not  be  entitled  to  a  decree 
against  a  co-defendant,  without  asking  for  it  in  a  cross-bill 
and  the  service  of  process  thereon.  But  it  was  held,  that  the 
rule  was  not  universal,  and  extended  only  to  those  cases  to 
which  the  reasons  tor  it  applied;  that,  for  instance,  it  did  not 
apply  to  a  suit  in  chancery  by  one  distributee  against  an  ad- 
ministrator and  co-distributee;  or  by  one  legatee  against  his 
co-legatees,  and  the  executor,  for  ascertaining  and  distribu- 
ting a  fiducial  fund,  in  which  all  the  distributees  and  legatees 
have  a  common  intereat  derived  from  the  same  source.  In  such  a 
case,  the  administrator  or  executor  has  a  right  to  require  a 
comprehensive  decree,  settling  and  distributing  the  entire  fund 


Digitized  by  Google  ^J 


384  MBTOALFE'S  REPORTS. 

Jeokins  Tt.  Smith,  Ao. 

among  all  who  may  be  entitled  to  it;  and  the  nature  of  the 
case  and  end  of  the  auit,  as  in  a  suit  for  an  account,  or  for  set- 
tling a  partnership,  dispense  with  the  necessity  of  formal  inter- 
pleading.    {Caldweits  exW.  vs.  Kinkead^  £fc,^  1  B.  Man.,  228.) 

It  seems  to  os  that  all  the  reasons  for  the  exceptions  to  the 
rale,  enumerated  in  the  case  cited,  apply  with  equal  propriety 
to  the  class  of  cases  to  which  the  one  under  consMeration  be- 
longs. Here,  all  the  incumbrances  or  holders  of  the  notes, 
which  Jenkins  had  executed  for  the  purchase  money,  were 
necessary  parties  to  the  action,  and  were  necessarily  required 
to  be  brought  before  the  court,  before  the  plaintiff  could  have 
been  entitled  to  any  judgment  for  a  sale  of  the  property.  The 
object  of  the  suit  was  to  create,  by  the  sale  of  the  property, 
and  to  distribute  among  all  the  incumbrances,  equally  or  rate- 
ably,  a  fund  in  which  they  all  had  a  common  interest,  derived 
from  the  same  source,  and,  consequently,  Jenkins  himself  had 
an  obvious  right  to  require  a  comprehensive  judgment^  by 
which  the  entire  amount  of  liens  should  be  ascertained,  and 
the  entire  fund  distributed  among  all  who  were  entitled. 

It  seems  to  us  that  the  principle  which  dispenses  with  the 
necessity  of  interpleading  between  the  defendants,  where  the 
action  is  by  a  legatee  against  his  co-legatees  and  the  execu- 
tors, is  equally  applicable  to  cases  like  the  present.  And  the 
provisions  of  the  Civil  Code,  so  far  from  restricting  the  rule, 
have  necessarily,  we  think,  extended  its  operation.  It  is  well 
known  that  no  provision  was  made,  by  the  Code,  for  cross- 
pleadings  by  one  defendant  against  another;  and,  by  section^^^ 
''of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants."  Now,  in  cases 
where  the  fund  to  be  distributed  amongst  several  claimants  is 
less  than  the  aggregate  amount  of  the  claims,  there  would,  in 
general,  be  no  such  unity  of  interest  among  the  claimants  as 
would  authorize  them  to  join  as  plaintiffs  in  the  action,  and 
the  plaintiff,  suing  to  enforce  his  demand,  would,  therefore,  be 
required  to  make  all  the  rest  defendants,  thus  presenting  a  case 
in  which  no  relief  could  have  been  granted,  either  to  the  plain- 
tiff or  the  defendants,  upon  the  hypothesis  that  no  judgment 
could  be  rendered  f^  the  defendants  against  their  co-defend- 
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ant  without  cross-pleadings  and  the  service  of  process.    There 
is  nothing  in  the  recent  act  aathorizing  cross-petitions  and 
process  to  issae  thereon,  as  between  co-defendants,  which 
can  affect  the  principles  applicable  to  this  case. 
The  judgment  is  affirmed. 


CASE44  —PETITION   OBDIKABT— JULY  9. 

Norris  y&  Doniphan. 

AVPIAL  VnOM  THI  MABOW  OIICVR  OOUBT. 

1.  The  Mt  of  CoDgroM,  approTod  Jnly  17, 1861,  entitled,  "An  aet  to  rappven  in- 
tnrreetion,  to  puniih  treason  and  rebellion,  to  eeiie  and  oonfiieate  the  property  af 
rebels,  and  for  other  purpoies,"  after  deolaring  that  all  the  eitate  and  propavty, 
money,  stoeks,  and  eredite,  of  oertain  ofioen  of  the  Confederate  Statei,  and  af  eer- 
tain  other  perioni  therein  mentioned,  ihall  be  leiied  and  oonfieoated,  by  prooeedings 
ti»  rmn  io  the  Federal  ooarte,  declares  that,  "it  ehall  be  a  saflleient  bar  to  any  a«li 
brought  by  snoh  perton  for  the  posieeaion  or  the  we  of  snoh  property,  or  any  of  it» 
to  allege  and  proTO  that  he  ia  one  of  the  penoni  deeeribed  in  thii  leetion."  HM, 
Vinty  that  the  lait  named  protision  applies  to  raite  for  the  reeoTory  of  debte;  leooad- 
ly,  that  it  was  designed  ta  apply  to  laits  in  the  State  as  well  as  the  Federal  eowrte. 

1.  If  the  proTiiione  of  the  aet,  oonoeming  the  seirare  and  oonSeoation  of  saeh 
property,  are  aneonstitntional  and  Toid,  it  seenu  clear  that  Oongress  has  no  pawer 
to  prohibit  the  State  oonrte  from  giving  to  the  owners  the  relief  to  which  they  «re  en- 
titled by  the  laws  of  the  SUtes. 

8.  The  forfeitures,  or  confiscations,  proposed  by\hi8  act,  are  to  be  effected  .en  ••- 
count  of  offenses  which  the  owner  may  commit,  withont  reference  tc  the  vse  of  Ue 
property;  hence,  the  doctrine  that  property  which  is  used  to  Tiolate  a  bloekado,  er 
retenne  laws,  may  be  forfeited  by  proceedings  in  rm,  without  cenTiction  of  the  ewB* 
ar,  has  no  application  to  this  case. 

4«  That  clause  of  the  eonstitution  which  authoriies  Oongress  "to  declare  war,  gnuii 
letters  of  marque  and  reprisal,  and  make  rules  concerning  captures  on  land  mmA 
water,"  has  no  bearing  on  this  questiop.  It  relates  only  to  wars  with  foreign  natiaaa. 
(  7JU  BrtUUnU  w.  Umt^d  Siatet.) 

6.  Tbe  usage  of  nations,  if  applicable  to  the  case,  does  not  sanction  the 
Hon  of  property  here  belonging  to  rebels,  and  debts  owing  to  them,  before  the  < 
nseneement  of  hostilities. 

6.  A  soTereign,  engaged  in  a  public  war,  may  disregard  the  usage  of  nationa  aad 
astahlkh  a  different  rule  toward  the  OMmy,  which  shall  bind  those  within  hif  Jwla- 
4ietion. 

26 


Digitized  by  VjOOQIC 


886  METCALFE'S  REPORTS. 

Korrii  vs.  Honiphaa. 


7.  The  existence  of  a  publia  war  gWet  to  GongreiB  the  power,  as  a  belligerent  rigbt, 
to  eoBilsoate  enemy's  property  on  land,  though  suoh  is  not  the  nsage  of  nations. 

8.  Congress  possessed  the  power  to  pass  the  aot  in  qnestion  if  the  ezisteneeof  ciTil 
vargiTos  to  the  government  all  the  belligerent  rights^  against  rebellions  eitiiens, 
whioh  it  possesses  against  alien  enemies  daring  a  public  war. 

9.  The  authority  to  make  war  for  the  soppression  of  rebellion  is  derived  f^m 
those  elanses  of  the  constitution  whioh  declare  that,  "the  President  shall  take  eart 
that  the  laws  be  faithfully  executed,"  and  that  Congress  shall  hare  power  "to  pro- 
Tide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurreo- 
tlonsi  and  repel  inTasions." 

10.  The  right,  given  by  the  constitution,  to  make  war  upon  rebels,  gives  the  power 
to  perform  aots  of  war,  and  no  other  power  whatever. 

11.  The  seisnre  and  confiscation  of  enemy's  property  on  land  are  not  acts  of  war. 
(Brawn  99.  United  StaUt,  8  Cranch,)' 

12.  The  constitution  does  not  prohibit  the  confiscation  of  the  property  of  alien  ene- 
mies. The  protection  received  by  aliens,  residing  abroad,  with  reference  to  their 
property  here,  is  due,  not  to  the  constitution,  but  to  international  comity,  which  may 
be  suspended  during  war.  But  the  constitution,  and  not  the  law  of  nations,  governs 
the  relations  between  the  government  and  citizens  of  the  United  States.  They, 
though  traitors,  must  be  dealt  with  according  to  the  constitution. 

13.  The  aot  under  consideration  is  unconstitutional,  because  it  attempts  to  anthor- 
iio  the  confiscation  of  the  property  of  oitissns,  as  a  punishment  for  treason  and  other 
•rimes,  without  due  process  of  law,  by  proceedings  in  rem  in  any  district  in  which 
tho  property  may  be,  without  presentment  or  indictment  by  a  grand  jury,  without 
arrest  or  summons  of  the  owner,  and  upon  suoh  evidence  of  his  guilt  as  would  be  suf- 
ieient  proof  of  any  fact  in  admiralty  or  revenue  cases.  {Con.,  art.  3,  s«o.  2,  tub.  3, 
mnd  —e.  3,  mi6.  1;  bik  and  fi<A  amendment.) 

14.  6uit  upon  a  note.  The  answer  avers  that  when  the  rebellion  commenced  the 
plaintiff  resided  in  Miesouri,  became  a  secessionist,  actually  joined  the  Confederate 
governmAt,  and  moved  to  Arkansas,  where  she  could  better  have  ite  protection,  and 
where  she  has  continued  to  this  time  to  give  aid  and  comfort  to  the  rebellion  by  hor 
means  and  money:  \€ld,  upon  demurrer,  that,  if  the  statements  of  the  answer  an 
true,  the  plaintiff  cannot,  upon  common  law  principles,  maintain  an  aotlon  hero  dar- 
ing the  war;  and  her  petition  should  be  dismissed  without  preijudice. 

F.  T.  HoRD  and  James  Harlan,  for  appellant. 
Harrison  Taylor  for  appellee. 

JUDQB  BULLITT  dilivibid  thi  oriviov  of  thi  covkt: 

In  September,  1862,  the  appellee,  Rebecca  Doniphan,  by 
her  attorney,  filed  a  petition  seeking  to  recover  from  the  ap- 
pellant $5,000  due  upon  his  note  to  her,  executed  in  the  year 
1860. 

The  appellant  filed  an  answer,  alleging  that  when  the  pres- 
ent rebellion  commenced,  the  said  Rebecca  resided  in  the 
State  of  Missouri,  and  became  a  secessionist,  and  actually 
joined  the  confederate  government,  and  moved  to  the  State  of 
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Arkansas,  where  she  could  better  have  the  protection  .thereof, 
and  where  she  has  continued  to  this  time  to  assist  and  give  aid 
and  comfort  to  the  rebellion  by  her  means  and  money ;  that, 
on  the  22d  day  of  July,  1862,  the  President  of  the  United 
States  issued  his  proclamation,  as  required  by  the  6th  section 
of  the  act  of  Congress,  approved  July  17,  1862,  and  entitled 
'*an  act  to  suppress  insurrection,  to  punish  treason  and  rebel- 
lion, to  seize  and  confiscate  the  property  of  rebels,  and  for 
other  purposes  ;"  and  that  the  said  Rebecca  has  not  returned 
to  her  allegiance  to  the  United  States,  but  still  remains  in  Ar- 
kansas, assisting  the  rebellion,  and  giving  aid  and  comfart  to 
the  rebels,  by  giving  to  them  money  to  carry  on  the  said  rebel- 
lion; and  he  pleaded  the  act  of  Congress  in  bar,  and  prayed 
that  the  petition  might  be  dismissed. 

A  demurrer  to  the  answer  was  sustained,  and  a  judgment 
rendered  against  the  defendant,  to  reverse  which  he  prose- 
cutes this  appeal. 

The  above  mentioned  act  of  Congress  declares  that  any  per- 
son, who  shall  commit  treason,  shall  1)e  punished  by  death  and 
by  the  liberation  of  his  slaves,  or  by  fine  •and  imprisonment 
and  the  liberation  of  his  slaves;  and  that  any  person,  who 
shall  incite  or  engage  in  any  rebellion  or  insurrection,  or  give 
aid  and  comfort  thereto,  shall  be  punished  by  imprisonment, 
or  by  a  fine  and  the  liberation  of  his  slaves,  or  by  both  of  said 
punishments,  at  the  discretion  of  the  court;  and  then,  after  di- 
recting the  President  to  seize  all  the  property  of  certain  ofll- 
cers,  civil  and  military,  of  *'the  so-called  Confederate  States 
of  America,"  and  of  certain  other  persons  therein  mentioned, 
and  to  use  the  same  and  the  proceeds  thereof  for  the  support 
of  the  army  of  the  United  States,  declares  as  follows: 

•*§  6.  And  be  it  further  enacted,  That  if  any  person  within  any 
State  or  Territory  of  the  United  States,  other  than  those  nam- 
ed as  aforesaid,  after  the  passage  of  this  act,  being  engaged- 
in  armed  rebellion  against  the  government  of  the  United 
States,  or  aiding  or  abetting  such  rebellion,  shall  not,  within 
sixty  days  after  public  warning  and  proclamation  duly  given 
and  made  by  the  President  of  the  United  States,  cease  to  aid, 
countenance  and  abet  such  rebellion,  and  return  to  his  allegi- 
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ance  to  the  United  States,  all  the  estate  and  property,  money, 
stocks  and  credits  of  such  person  shall  be  liable  to  seiznre  as 
aforesaid;  and  it  shall  be  the  duty  of  the  President  to  seize 
and  use  them  as  aforesaid,  or  the  proceeds  thereof;  and  all 
sales,  transfers  or  conveyances  of  any  such  property,  after  the 
expiration  of  the  said  sixty  days  from  the  date  of  such  warning 
and  proclamation,  shall  be  null  and  void;  and  it  shall  be  » 
sufficient  bar  to  any  suit  brought  by  such  person  for  the  pos- 
session or  the  use  of  such  property  or  any  of  it,  to  allege  and 
prove  that  he  is  one  of  the  persons  described  in  this  section.** 

The  7th  section  authorizes  proceedings  in  rem,  in  the  dis- 
trict courts  of  the  United  States,  to  be  instituted  in  any  dis* 
trict  in  which  the  property  or  any  part  thereof  may  be  found, 
or  into  which  the  same,  if  movable,  may  first  be  brought, 
which  shall  conform  as  nearly  as  may  be  to  proceedings  in 
admiralty  or  revenue  cases,  *'to  secure  the  condemnation  and 
■ale  of  any  of  such  property,  after  the  same  shall  have  been 
seised,  so  that  it  may  be  made  available  for  the  purposes 
aforesaid." 

By  a  joint  resolution  adopted  July  17,  1862,  it  was  declared 
diat  no  ^'punishment  or  proceedings  under  said  act  shall  be 
construed  to  work  a  forfeiture  of  the  real  estate  of  the  offend- 
er beyond  his  natural  life." 

The  act  does  not  authorize  the  State  courts  to  condemn  such 
-property.  It  can  only  be  condemned  by  the  district  courts 
of  the  United  States.  The  only  provision  of  the  act  that  can 
possibly  be  regarded  as  designed  to  control  the  action  of  the 
State  courts,  with  reference  to  the  proceedings  which  it  au- 
thorizes, is  that  which  declares  that  "it  shall  be  a  sufficient 
bar  to  any  suit  brought  by  such  person  for  the  possession  or 
the  use  of  such  property,  or  any  of  it,  to  allege  and  prove  that 
he  is  one  of  the  persons  described  in  this  section." 

Does  this  provision  apply  to  suits  for  the  recovery  of  debts? 
The  6th  section  declares  that  "all  the  estate  and  property, 
moneys,  stocks  and  credits"  of  the  persons  therein  described 
shall  be  seized,  &c.;  and  that  all  sales,  transfers  or  convey- 
i^noes  "of  aqy  such  property"  shall  be  void,  and  that  it  shall 
>e  a  sufficient  bar  to  any  suit  for  the  possession  or  use  "of 
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any  sQch  property,"  to  allege,  &fi.;  and  the  7th  section  author- 
izes the  proceedings  before  mentioned  to  secure  the  condem- 
nation and  sale  ''of  any  of  such  property."  It  seems  clear 
that  the  words  "such  property"  were  designed  to  embrace  all 
the  property  first  mentioned,  namely:  **A11  the  estate  and 
property,  moneys,  stocks  and  credits"  of  the  persons  described 
in  the  act. 

But  does  the  provision  concerning  pleas  in  bar  relate  to  the 
State  courts?  If  it  does,  and  is  valid,  a  State  court  may  ren- 
der a  judgment  in  bar  of  an  action,  upon  the  groynd  that  the 
plaintiff  is  a  rebel;  and  the  district  court,  having  jurisdiction 
over  the  subject,  may  afterward  refuse  to  confiscate  the  prop- 
erty, upon  the  ground  that  he  is  not  a  rebel. 

It  seems  unreasonable  to  suppose  that  Congress  intended  to 
nsake  a  rule  capable  of  producing  such  a  resnlt.  But  it  seems 
equally  extraordinary  that  Congress  should  have  contemplated 
other  results,  of  a  similar  character,  that  were  evidently  aimed 
at  by  the  act  in  question;  whiph  undertakes  to  authorize  iUe 
seizure  by  the  President  and  condemnation  by  a  district  judge, 
of  the  property  of  any  citizen  whomf  those  officers  may  con- 
sider guilty  of  either  of  the  offenses  mentioned  in  the  i^ct, 
without  a  trial  by  jury,  or  upon  a  trial  by  jury  in  any  district 
in  which  any  of  the  property  may  be  found,  or  into  which,  if 
movable,  it  may  first  be  brought ;  whilst,  by  the  same  act,  for 
Ihe  same  offense,  the  same  citizen  is  made  amenable  to  a  crim- 
inal prosecution,  which,  afler  his  property  has  been  confisca- 
ted, and  the  proceeds  expended  by  the  President,  may  result 
in  his  acquittal  by  a  jury  in  the  State  and  district  in  which 
|he  offense  may  be  alleged  to  have  been  committed. 

The  provision  prohibiting  the  rendition  of  judgments  in  fk- 
vor  of  persons  described  in  the  act,  was  evidently  made  chiefly 
for  the  purpose  of  facilitating  the  seizure  and  confiscation  of 
their  property  by  the  agents  and  courts  of  the  United  States. 
The  State  courts,  by  rendering  judgments  in  favor  of  such  per- 
sons, might  seriously  impede  the  efforts  of  those  agents  and 
courts  to  seize  and  confiscate  such  property.  In  view  of  these 
facts,  and  of  the  comprehensive  language  of  the  provision, 
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our  opinion  is,  that   it  was   designed  to  apply  to  salts  in  the 
State  as  well  as  the  Federal  courts.  « 

Although  Congress  could  not  have  required  the  State  coarta 
to  take  jurisdiction  over  proceedings  for  the  confiscation  of 
■uch  propert}',  if  it  had  attempted  to  do  so,  yet  it  ought  per- 
haps to  be  conceded,  and  will  be  conceded  for  the  purposes  of 
this  case,  that,  if  Congress  has  the  power  to  authorize  the 
seizure  and  confiscation  of  the  property  of  the  rebels  in  the 
manner  contemplated  by  this  act,  it  has  also  the  incidental 
power  to  prohibit  the  recovery  of  such  property,  by  such  per- 
sons, in  the  State  courts.  But,  on  the  other  hand,  if  the  pro- 
visions of  the  act,  concerning  the  seizure  and  confiscation  of 
such  property,  are  unconstitutional  and  void,  leaving  the 
rights  of  the  owners  unimpaired  and  indefeasible,  it  seema 
clear  that  Congress  has  no  power  to  prohibit  the  State  courts 
from  giving  to  them  the  relief  to  which  they  are  entitled  un- 
der the  laws  of  the  States. 

Thus  the  question  arises,  whether  the  provirions  of  the  act, 
authorizing  the  seizure  and  confiscation  of  the  property  of 
rebels,  are  valid,  or  unconstitutional  and  void. 

The  cases  in  which  it  has  been  held,  that  property  with 
which  the  owner  has  attempted  to  violate  a  blockade,  or  reve- 
nue laws,  may  be  forfeited  by  a  proceeding  in  rem^  without  a 
conviction  of  the  owner,  have  no  bearing  on  this  question. 
Those  cases  rest  upon  the  ground,  that  *'the  thing  is  primarily 
the  offender,  or  rather  the  offense  is  primarily  attached  to  the 
thing."  (Per  Story,  Jtistice,  in  The  Palmyra,  12  Wheaton,  14.) 
But  the  forfeitures,  or  confiscations,  contemplated  by  the  stat- 
ute under  consideration,  are  to  be  effected,  not  on  account  of 
any  use  of  the  property  by  its  owner,  but  on  account  of  of- 
fenses which  the  own«r  may  commit  without  reference  to  his 
property. 

Counsel  seek  to  sustain  the  power  of  Congress  thus  to  pun- 
ish rebels,  upon  several  grounds  : 

1.  It  is  contended  that  this  power  can  be  exercised  under 
that  clause  of  the  constitution  which  authorizes  Congress  "to 
declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water."     That  clau.<e, 
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however,  has  no  bearing  on  this  qaestion,  because  it  relates 
only  to  wars  with  foreign  nations,  as  was  recently  decided  by 
the  Supreme  court  of  the  United  States,  in  the  cases  of  The 
Brilliant  etc,  vs.  United  States^  (reported  in  the  Law  Register, 
April,  1863.) 

2.  It  is  contended,  that  the  right  to  confiscate  the  property 
of  rebels  is  conferred  on  the  governiiient  of  the  United  Statef 
by  the  law  of  nations. 

The  usage  of  nations,  if  applicable  to  the  case,  does  not 
sustain  this  effort  to  confiscate  property  here  belonging  to  reb- 
els, and  debts  owing  to  them,  before  the  commencement  of 
hostilities;  for  it  is  settled  that  the  modern  usage  of  nations 
does  not  sanction  such  confiscation  of  the  property  of  even 
alien  enemies  {Bell  vs.  Chapman,  10  John.y  183;  Hutchinson 
vs.  Brock,  11  Mass.,  119;  Brown  vs.  United  States,  8  Cranch^ 
110;  1  Kent's  Com.,  92.) 

It  must  be  conceded,  however,  that  the  courts  of  a  sover- 
eign, engaged  in  war,  cannot  compel  him  to  observe  the  usage 
of  nation?,  nor  treat  as  void  any  act  of  his  because  it  violates 
that  usage.  The  law  of  nations  has  no  obligatory  force  upon 
him  in  dealing  with  his  subjects.  He  may  disregard  it,  and 
establish  a  diflTerent  rule;  and  if  he  does  so,  those  within  his 
jurisdiction  must  observe  the  rule  so  established,  however  it 
may  conflict  with  the  usage  of  nations.  In  the  absence  of  any 
positive  law  to  the  contrary,  the  usage  of  nations  may  furnish 
a  rule  for  the  guidance  of  courts  of  justice;  but  they  cannot 
be  governed  by  it  in  the  presence  of  a  positive  conflicting  law 
made  by  a  sovereign  who  may  choose  to  disregard  it.  This  is 
all  that  Chief  Justice  Marshall  meant  when  he  spoke  of  "the 
modern  usage  of  nations  which  has  become  law."  {United 
States  vs.  Percheman,  7  Peters,  86,)  as  is  shown  by  his  opinion 
in  the  case  of  Brown  vs.  United  States,  {S  Cranch,  110,)  in 
which  he  used  this  language : 

'^This  usage  [of  nations]  is  a  guide  which  the  sovereign  fol- 
lows or  abandons  at  his  will.  The  rule,  like  other  rules  of 
morality,  of  humanity,  and  even  of  wisdom,  is  addressed  to 
the  judgment  of  the  sovereign  ;  and  although  it  cannot  be  dis- 
regarded by  him  without  obloquy,  yet  it  may  be  disregarde  ,. 
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♦  ♦  ^  Respecting  thd  power  of  the  government  [to  confls- 
•ftte  the  property  of  alien  enemies  on  land]  no  doubt  is  enter- 
tained. That  [public]  war  gives  to  the  sovereign  full  right  to 
take  the  persons  and  confiscate  the  property  of  the  enemy 
wherever  found,  is  conceded.  The  mitigations  of  this  rigid 
role,  which  the  humane  and  wise  policy  of  modern  times  has 
introduced  into  practice,  will  more  or  less  affect  the  exercise 
of  this  right,  but  cannot  impair  the  right  itself  That  remains 
andiminished,  and  when  the  sovereign  authority  shall  choose 
to  bring  it  into  operation,  the  judicial  department  must  give 
effect  to  its  will.  But  until  that  will  shall  be  expressed  no 
power  of  condemnation  can  exist  in  the  court." 

It  seems,  therefore,  that  the  act  of  a  sovereign,  exercising 
belligerent  rights  against  a  separate  nation,  however  grossly . 
it  may  violate  the  usage  of  nations,  gives  the  law  by  which, 
at  least,  all  courts  and  persons  within  his  jurisdiction  must  be 
governed.  And,  as  the  existence  of  a  public  war  gives  to 
Congresd  the  power,  as  a  belligerent  right,  to  confiscate  ene- 
my's property  on  land,  though  such  is  not  the  usage  of  na- 
tions, it  follows  that  Congress  possesses  the  power  to  pass  the 
act  under  consideration,  if  the  existence  of  civil  war  gives  to 
the  government  all  the  belligerent  rights  against  its  rebellious 
citizens,  which  it  possesses  against  alien  enemies  during  a 
public  war. 

The  constitution  of  the  United  States  declares  that  the 
iVedident  "shall  take  care  that  the  laws  be  faithfully  execu- 
ted," and  that  Congress  shall  have  power  "to  provide  for  call- 
ing forth  the  militia  to  execute  the  laws  of  the  union,  suppress 
insurrections  and  repel  invasions."  It  will  be  conceded,  for 
ihe  purposes  of  this  case,  not  only  that  these  provisions  au- 
thorize the  government  to  make  war  for  the  suppression  of  an 
itisurrection,  which  takes  the  shape  of  war,  as  the  present 
one  has  done,  but  that  the  army  and  navy  may  lawfully  pros- 
eeute  the  war  as  if  it  were  a  war  with  alien  enemies,  and  ac- 
cording to  the  usages  of  public  wars.  Does  it  necessarily 
follow  that  the  rebels  may  lawfully  be  treated  as  alien  ene- 
mies by  all  the  departments  of  the  government?  We  believe 
Jiot. 


Digitized  by  VjOOQIC 


SUMMER  TERM,  1863.  3W 

Korrifl  Tfl.  Doniphan. 

The  right,  given  by  the  constitation,  to  make  war  upon  reb- 
els; gives  the  power  to  perform  acta  of  war,  and  gives  do 
other  power  whatever. 

Civil  wars  being,  in  many  respects,  of  the  same  natore  as 
pnblic  wars,  the  right  to  treat  armed  rebels,  in  many  respects, 
as  if  they  were  alien  enemies,  necessarily  results  fr6m  the 
power  to  make  war  upon  them. 

The  facts,  that  prisoners  are  exchanged,  that  flags  of  trace 
are  respected  by  the  opposing  forces,  that  armed  rebels  may 
be  lawfully  slain  in  battle,  that  their  arms,  ammunition  and 
•tores  may  be  lawfully  taken  and  used  or  destroyed,  that  arti- 
cles, contraband  of  war,  being  sent  to  them,  may  be  lawfully 
confiscated,  that  their  ports  may  be  lawfully  blockaded,  and 
that  their  property  on  the  high  seas  may  be  lawfully  seized  as 
prize  of  war;  these  facts  prove  that  civil  wars  are,  in  many 
respects,  the  same  as  wars  between  separate  nations;  and 
(hey  prove  nothing  more.  These  being  acts  of  war,  the  right 
to  perform  them  necessarily  results  from  the  power  to  make 
war. 

But  the  fact  that  the  army  may  fight  rebels,  as  if  they  were 
alien  enemies,  does  not  prove  that  Congress  can  legislate 
against  them  as  if  they  were  alien  enemies. 

The  courts  have  as  much  right  to  treat  them  as  alien  ene- 
mies by  refusing  to  try  them  for  treason,  as  Congress  has  to 
treat  them  as  alien  enemies,  by  confiscating  their  property. 

Circumstances  may  arise  which  would  authorize  the  army 
to  destroy  the  dwelling-house  of  a  rebel.  Can  Congress,  for 
that  reason,  confiscate  ail  the  dwelling-houses  of  rebels?  If 
BO,  it  can,  for  the  same  reason,  confiscate  the  dwelling-hoases 
of  friendly  citizens,  in  States  adhering  to  the  union;  for  the 
army  may  destroy  the  latter,  as  well  as  the  former,  to  save  it* 
self  from  destruction. 

In  the  case  of  The  Amy  Warwick^  in  the  United  States  dis- 
trict court,  for  the  district  of  Massachusetts,  Judge  Sprague, 
after  stating,  that  "in  war,  each  belligerent  may  seize  and 
confiscate  all  the  property  of  the  enemy  wherever  found,** 
and  that  "this  right  extends^to  the  property  of  all  persons 
residing  in  the  enemy's  country,"  expressed  the  opinion,  that. 


Digitized  by  VjOOQIC 


394  METCALFE'S   RBPOaTS. 

Norris  vs.  Doniphan. 

in  this  civil  war,  'Hhe  United  States,  as  a  nation,  have  full  and 
complete  belligerent  rights,  which  are  in  no  degree  impaired  by 
the  fact  that  their  enemies  owe  allegiance,  and  have  superad- 
ded the  gallt  of  treason  to  that  of  an  unjust  war.''  We  are 
not  prepared  to  admit  that  Congress  has  the  power  to  confis- 
cate the  property  of  persons  residing  in  the  rebellious  States, 
who  have  given  no  aid  to  the  rebellion,  or  who  have  given  it 
no  aid  except  upon  compulsion,  and  who  have  given  all  the 
aid  they  could  to^he  government  of  the  United  States,  whilst 
receiving  from  it  none  of  the  protection  to  which  they  were 
entitled.  The  conclusion  arrived  at  by  Judge  Sprague,  if  cor- 
rect, proves  that  Congress  has  the  power  to  confiscate  the 
property  of  such  persons.  And  we  do  not  perceive  how  that 
conclusion  can  be  avoided,  if  the  law  of  nations  governs  this 
controversy,  or  if,  in  other  words,  the  government  of  the  Uni- 
ted States  possesses,  in  this  contest,  all  the  rights  of  a  bellig- 
erent engaged  in  a  public  war. 

If  the  law  of  nations  governs  the  relations  of  the  parties  to 
this  contest,  it  gives  to  each  of  them  precisely  the  same 
rights.  If  it  gives  to  the  Federal  government  the  right,  as  a 
belligerent,  to  confiscate  real  estate,  and  personal  property  on 
land,  belonging  to  rebels,  it  gtves  to  the  confederate  govern- 
ment the  rigbt,  as  a  belligerent,  to  confiscate  like  property  of 
citizens  adhering  to  the  Federal  government;  and  confiscation 
sales,  made  by  the  confederate  authorities,  would  pass  valid 
titles,  which  could  not  be  annulled  by  the  courts  of  the  United 
States,  after  the  suppression  of  the  rebellion.  This  is  unques- 
tionable, if  the  relations  of  the  parties  to  this  contest  are  gov- 
erned b}'  the  law  of  nations. 

But,  to  meet  this  difiiculty,  it  is  contended  that  the  rebeb 
are,  in  legal  contemplation,  and  may  lawfully  be  treated,  as, 
at  the  same  time,  alien  enemies  and  rebellious  citizens;  and 
that  the  government  has  against  them,  at  one  and  the  same 
time,  all  the  rights  conferred  upon  it  by  the  constitution  over 
citizens  of  the  United  States,  and  all  the  rights  conferred  by 
the  law  of  nations  upon  a  belligerent  engaged  in  a  public  war. 

This,  in  our  opinion,  cannot  be,  because  the  law  of  nations 
and  the  constitution  of  the  United  States  are,  in  many  respects, 
inconsistent  with  each  other.    Their  co-ezistence  and  co-oper- 
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ati(«  are,  therefore,  in  many  respects  impossible,  and  would 
produce  irreconcilable  conflicts  between  different  departments 
of  the  government.  For  instance,  und^r  the  law  of  nations  it 
is  the  right  and  duty  of  the  army  to  treat  rebels  taken  in  arms 
as  prisoners  of  war;  but  under  the  constitution  it  is  the  right 
and  duty  of  the  courts  to  treat  them  as  traitors.  We  do  not 
perceive  how  that  conflict  can  be  avoided,  except  by  holding 
that  the  constiution,  alone,  governs  the  relations  between  the 
parties  to  this  Contest;  that  it  governs  the  army,  as  well  as  the 
President,  the  Congress,  and  the  courts,  with  reference  to  the 
conduct  of  the  war;  and  that  it  gives  to  the  army,  as  an  inci- 
dent inseparable  from  the  power  to  prosecute  the  war,  the 
same  right  to  treat  rebels,  taken  in  arms,  as  prisoners  of  war, 
which  it  gives  to  the  courts,  under  other  circumstances,  to  treat 
them  as  traitors. 

It  has  been  said  that,  during  a  civil  war,  the  sovereign  may 
exercise  both  belligerent  and  sovereign  rights.  {Per  Ch.  Justice 
Marshall,  in  Base  vs.  Himdyy  4  Cranch,  272;  The  Brilliant,  etc.  vs. 
United  States,  supra)  This  cannot  be  doubted,  but  it  does  not 
prove  that  the  sovereign  may  treat  those  in  rebellion  both  as 
alien  enemies  and  as  rebellious  subjects;  nor  is  anything  to 
that  efl^ect  contained  in  either  of  those  cases.  On  the  con- 
trary, in  the  last  mentioned  case,  it  was  declared  that  all  per- 
sons residing  within  the  Confederate  States,  **whose  property 
may  be  used  to  increase  the  revenues  of  the  hostile  power* 
are,  in  this  contest,  liable  to  be  treated  as  enemies,  tliawgh  not 
foreigners.^^ 

Unquestionably  the  usagex>f  nations,  in  the  conduct  of  pub- 
lic wars,  may  be  considered  for  the  purpose  of  ascertaining 
what  are  the  rules  of  civil  war,  and  what  is  the  meaning  of 
those  provisions  of  the  constitution  which  authorize  the  gov- 
ernment to  prosecute  such  a  war;' just  as  the  common  law, 
though  the  constitution  does  not  make  it  the  law  of  the  gov- 
ernment of  the  United  States,  may  be  considered  for  the  pur- 
pose of  ascertaining  the  meaning  of  several  provisions  of  the 
constitution.  And,  though  the  law  of  nations  does  not  gov- 
ern the  relations  existing  between  the  parties  to  this  war,  it  of 
course  governs  their  several  and  mutual  relations  to  other  na» 
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tions.  It  governs  our  intercourse  with  foreign  nations,  aa-  it 
has  hitherto  done,  and  roust  be  considered  by  us,  as  it  is  by 
them,  in  dererinining  questions  of  blockade,  and  of  prize,  and 
other  questions  touching  our  foreign  relations.  Such  were  the 
questions  involved  in  the  cases  of  The  BrUliaTU^  etc.  ns.  United 
States,  supra. 

In  our  opinion,  the  law  of  nations  can  have  no  other  appli- 
cation to  this  contest.  But  if  we  err  in  that  opinion,  it  does 
not  follow  that  this  government  can  exercise  all  the  powers 
conceded  to  belligerents  by  that  law.  What  we  have  stated, 
and  the  language  which  we  cited  from  Chief  Justice  Marshall's 
opinion  in  the  case  of  Brawn  vs.  United  States^  concerning  the 
powers  of  a  belligerent  sovereign,  relate  to  unlimited  sover- 
eignties. The  law  of  nations  cannot  convert  a  limited  into 
an  unlimited  sovereignty.  It  cannot  be  substituted  for  the 
constitution  of  the  United  States  in  war  any  more  than  in 
peace.  The  constitution  was  designed  to  be  perpetual,  and 
neither  the  President  nor  the  Congress  has  power  to  suspend 
it,  in  war  or  in  peace.  Even  if  the  law  of  nations  applies  to 
this  contest,  it  cannot  confer  upon  the  government  any  power, 
the  exercise  of  which  is  prohibited  by  th^  constitution,  or 
which  is  inconsistent  with  the  nature  of  the  government  estab- 
lished thereby.  The  law  of  nations  concedes  to  a  sovereign, 
who  has  closed  a  war  by  conquest,  the  right  to  establish  any 
form  of  government  that  he  may  choose  over  the  conquered 
nation.  Consistently  with  that  law  he  may  completely  change 
their  municipal  laws  and  political  regulations;  he  may  convert 
a  free  commonwealth  into  a  dependent  province,  and  govern  ■ 
it  despotically.  Why  may  not  similar  powers  be  exercised  by 
this  government  over  the  people  of  the  Southern  States?  If  it 
can  deprive  them  of  their  rights  of  property,  in  the  manner 
proposed  by  the  act  under  consideration,  why  may  it  not,  by  a 
sweeping  act  of  outlawry,  deprive  them  of  the  right  of  suf- 
frage, and  of  all  other  of  their  rights  as  citizens  of  the  Union 
and  of  the  States  in  which  they  reside?  If  it  may  adopt  any 
policy  it  pleases  for  the  purpose,  or  the  avowed  purpose,  of 
subduing  them,  why  may  it  not  adopt  any  policy  it  may  please 
for  the  purpose,  or  the  avowed  purpose,  of  holding  them  in 
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sabjection  aftei  subduing  them?  Yet  it  seems  clear,  that  sach 
fKiwers  cannot  be  lawfully  exercised  over  them  if  the  rebellion 
should  be  subdued,  because  they  are  inconsistent  with  the  na- 
ture of  the  government,  and  the  exercise  of  them  is  prohibited 
by  the  constitution,  which  declares  that  ''the  United  States 
shall  guarantee  to  each  State  in  this  Union  a  republican  form 
irf*  gov^ernment,"  and  which  contains  many  other  provisions 
that  are  entirely  incompatible  with  the  exercise  of  the  powers 
in  question. 

If  Congress  had  the  power  to  enact  this  statute,  it  can  adopt 
vnch  measures  as  may  be  necessary  to  carry  it  into  effect.  It 
is  probable  that,  in  order  to  carry  its  provisions  into  effect,  it 
will  be  necessary  not  only  to  defeat  and  disperse  the  Southern 
armies  in  the  field,  but  to  subjugate  the  people  of  the  Southern 
States,  and  to  hold  them  in  a  condition  of  permanent  subjection 
to  the  government  of  a  n<miinal  Union,  to  be  controlled  by  the 
people  of  the  other  States,  unless  they  also  should  lose  their 
liberties  in  an  effort  to  subjugate  others.  It  seems  certain 
that  the  framers  of  the  constitution  did  not  mean  to  clothe 
Congress  with  the  power  thus  to  destroy  the  government. 

The  facts,  that  the  constitution  declares,  that  ^'treason 
vigainst  the  United  States  shall*  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort;''  that  it  prescribes  the  mode  of  trying  citizens 
charged  with  levying  war  against  the  United  States,  and  the 
place  of  trial,  and  that  it  limits  th^  punishment  of  them, 
proves  that  its  framers  did  not  contemplate  a  suspension  of  its 
provisions  by  civil  war,  nor  a  denial  to  traitors  of  its  guaran- 
ties, nor  the  exercise  over  them  of  powers  which  it  does  not 
confer. 

The  right  of  a  sovereign  to  establish  courts  of  prize  in  a  con- 
quered country  is  conceded  by  the  law  of  nations.  But  it  was 
decided  by  the  Supreme  Court  of  the  United  States  that,  dur- 
it>g  the  war  between  the  United  States  and  Mexico,  neither 
the  President  nor  any  inferior  executive  officer  could  establish 
a  court  of  prize  in  territory  conquered  from  Mexico.  The  court 
0aid: 

''All  captures  Jure  bdli  are  for  the  benefit  «f  the  sovereign 
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QDder  whose  authority  they  are  made;  and  the  validity  of  the 
seizure  and  the  question  of  prize  or  no  prize  can  be  determined 
in  his  own  courts  only,  upon  which  he  has  conferred  jurisdic- 
tion to  try  the  question.  And,  under  the  consitution  of  the 
United  States,  the  judicial  power  of  the  general  governmentis 
vested  in  one  supreme  court  and  in  suoh  inferior  courts  at) 
Congress  shall  from  time  to  time  establish.  Every  court  of  the 
United  States  must,  therefore,  derive  its  jurisdiction  and  judi- 
cial authority  from  the  constitution  or  laws  of  the  United 
States;  and  neither  the  President  nor  any  military  officer  can 
establish  a  court  in  a  conquered  country,  and  authorize  it  to 
decide  upon  the  rights  of  the  United  States,  or  of  individuals, 
in  prize  cases,  nor  to  administer  the  If^w  of  nations."  {Jukervs. 
Montgomery  J  13  Howard.  515.) 

That  case  proves  that  the  powers  of  each  department  of 
the  government  of  the  United  States  are  limited  by  the  consti- 
tution, even  during  a  war  with  a  foreign  nation,  and  within  its 
territory.  It  is  clear,  therefore,  that  no  department  of  the  gov- 
ernment can  relieve  itself  from  the  restraints  of  the  constitn- 
tion  within  the  territory  of  the  United  States,  and  in  a  war 
with  its  citizens. 

It  seems  equally  clear,  that  the  constitution  does  not  author- 
ize the  confi:»cation  of  the  property  of  a  rebel,  because  of  his 
crime,  without  a  trial  by  jury  of  the  offender  and  his  convic- 
tion ^'by  due  process  of  law,"  {5th  amendment,)  unless  the  power 
can  be  derived  from  t^ose  provisions  of  the  constitution  which 
authorize  the  government  to  suppress  insurrections.  Whether 
or.  not  the  power  can  be  thus  derived  depends  upon  the  qnea- 
lion  whether  or  not  such  confiscation  is  an  act  of  war. 

The  right  of  the  government  of  the  United  States,  during 
either  a  public  or  civil  war,  to  confiscate  enemy's  proper^ 
taken  upon  the  high  seas  is  not  denied.  This  is  an  act  which 
is  made  lawful  by  the  declaration  or  existence  of  war,  and 
need  not  be  authorized  by  Congress.  The  seizure,  in  such 
cases,  is  a  purely  military  act,  and  its  sanction,  by  a  judicial 
condemnation  of  the  property,  does  not  deprive  it  of  that  char- 
acter, but  justifies  it,  as  such,  to  foreign  nations,  whose  citi- 
xcDfl  may  hn\e  an  interest  in  the  property. 
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But  the  seizure  and  confiscation  of  enemy ^s  property  on  land, 
which  is  not  contraband  of  war,  are  not  acts  of  war.  If  they 
were,  they  could  be  performed  by  the  army,  or  be  made  lawful 
by  an  order  of  the  commander-in-chief,  without  other  author- 
ity than  that  conferred  by  the  declaration  or  existence  of  war. 
It  has  been  decided,  however,  by  the  Supreme  Court  of  the 
United  States,  that  the  declaration  and  existence  of  war  be- 
tween the  United  State?  and  Great  Britain  did  not  authorize 
the  confiscation  of  enemy's  property  on  land,  and  that  it  could 
not  be  confiscated  except  by  virtue  of  an  act  of  Congress. 
{Brown  vs.  United  States,  supra,)  That  decision  proves  that  the 
seizure  and  confiscation  of  enemy's  property  on  land  are  not 
acts  of  war. 

In  that  case  it  was  conceded  that,  in  a  public  war,  such  right 
of  confiscation  belongs  to  Congress,  as  a  belligerent  right;  and 
we  are  not  disposed  to  question  the  correctness  ol  that  con- 
cest^ion.  But  it  does  not  follow  that  Congress  has  the  same 
belligerent  right  against  rebellious  citizens  of  the  United  States. 
The  restrictions  in  the  constitution  upon  the  powers  of  the  gov- 
ernment were  designed  to  protect  the  people  of  the  United 
States,  and  not  aliens  resident  abroad.  The  protection  receiv- 
ed by  aliens,  residing  abroad,  with 'reference  to  their  property 
here,  is  due  to  international  comity,  and  not  to  the  constitution 
of  the  United  States.  War  may  authorize  the  government  to 
refuse  comity  to  its  enemies,  but  cannot  authorize  it  to  suspend 
the  constitution,  by  virtue  of  which  alone  it  has  a  right  to  exist. 
And,  moreover,  as  has  been  sh  *wn,  the  constitution  contains  a 
provision  authorizing  Congress  ''to  make  rules  concerning  cap- 
tures on  land  and  water,"  during  public  wars,  which  does  not 
apply  to  civil  wars.  In  our  opinion,  the  existence  of  civil  war 
does  not  confer  upon  this  government  any  belligerent  right 
whatever,  except  the  right  to  perform  acts  of  war  for  the  sup- 
pression of  the  rebellion.  We  have  shown,  at  atiy  rate,  that 
the  law  of  nations  concedes  to  belligerents  many  powers  which 
cannot  be  exercised  by  this  government,  and  that  it  cannot  ex- 
ercise any  of  those  powers  which  are  in  conflict  with  the  con- 
stitution. 

Though  the  constitution  declares  that,  ''no  person  shall  be 
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deprived  of  life,  liberty,  or  property,  without  due  process  of 
law,"  yet  a  rebel  may  lawfully  be  slain  in  battle  and  thus  be 
deprived  of  life,  or  he  may  lawfully  be  captured  in  battle  and 
thus  be  deprived  of  liberty;  because  these,  being  acts  of  war, 
are  authorized  by  those  other  provisions  of  the  constitution 
which  authorize  the  prosecution  of  the  war.  But  those  pro- 
visions do  not  authorize  the  confiscation  of  his  property  in  the 
manner  proposed  by  tlie  statute  under  consideration,  becaose 
such  confiscation  is  not  an  act  of  war.  Mor  is  such  confisca- 
tion authorized  by  any  other  provision  of  the  constitution.  On 
the  contrary,  it  is  prohibited. 

The  5th  amendment,  declaring  that  '^no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law 
nor  shall  private  property  be  taken  for  public  use  without  just' 
compensation,"  prohibits  the  confiscation  or  forfeiture  of  the 
property  of  any  citizen  of  the  United  States,  unless  it  can  be 
sustained  as  a  purely  military  act,  which,  as  has  been  shown, 
cannot  be  done  with  reference  to  the  property  aimed  at  by  the 
statute  under  consideration,  or  unless  it  can  be  sustained  as  a 
punishment  for  treason,  <h-  other  crime,  the  punishment  of  which 
Congress  is  authorized  to  prescribe. 

The  confiscation  aimed  at  by  the  statute  under  consideration 
cannot  be  sustained  as  a  punishment  for  treason,  because  the 
statute  undertakes  to  authorize  the  condemnation  of  the  prop* 
erty  by  a  district  court,  in  any  district  in  which  any  of  the 
property  may  be  found,  or  into  which,  if  movable,  it  may  first 
be  brought,  without  presentment  or  indictment  by  a  grand  jury, 
without  the  arrest  or  summons  of  the  owner,  and  upon  such 
evidence  of  his  guilt  as  would  be  sufficient  proof  of  any  fact  in 
admiralty  or  revenue  cases;  whilst  the  constitution  declares 
that  "no  person  shall  be  held  to  answer  for  u  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment  of 
a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service,  in  time  of  war  or  pub- 
lic danger;  {bth  ameTidment;)  that  the  trial  of  all  crimes,  except 
to  oases  of  impeachment,  shall  be  by  jury,  and  shall  be  held  in 
the  State  where  the  said  crime  shall  have  been  committed; 
{prt,  3,  sec,  2,  svA^  3;)  and  shall  be  by  an  impartial  jury  .c|f  the 
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State  and  district  wherein  the  said  crime  shall  have  been  com- 
mitted, and  that  the  accused  shall  enjoy  the  r]g:ht  to  be  con- 
fronted with  the  witnesses  against  him;  {6th  amendment;)  and 
that  no  person  shall  be  convicted  of  treason  unless  on  the  tes- 
timony of  two  witnesses  to  the  same  overt  act.  or  on  confes- 
sion ih  open  court.  (Art.  Sy'sec,  3,  tub.  1.)  And  these  provis- 
ions, except  thp  last  one,  render  it  equally  clear  that  this  at- 
tempt at  confiscation,  or  rather  at  forfeiture,  cannot  be  sustained 
as  a  punishment  for  any  crime  less  than  treason. 

If,  therefore,  the  act  should  be  regarded,  as  we  believe  it 
must  be,  as  an  attempt  to  punish  citizens  for  treason,  or  for 
aiding  or  abetting  the  rebellion,  it  is  unconstitutional  and  void* 
because  it  authorizes  a  trial  of  those  crimes  in  a  mode  differ- 
ent from  that  required  by  the  constitution. 

If  it  should  be  regarded  as  an  attempt,  not  to  punish  those 
citizens  for  crime,  but  to  support  the  army  of  the  United  States 
^ith  the  proceeds  of  their  property,  it  is'  unconstitutional  ai^l 
void,  because  it  makes  no  provision  for  compensation.  The 
constitution  does  not  recognize  military  necessity,  nor  any 
otber  necessity  whatever,  as  an  authority  for  ^'taking  private 
properfy  for  public  use,"  in  peace  or  in  war,  without  just  com- 
pensation. 

Whether  or  not  the  provisions  of  the  act  concerning  the  con- 
fiscation of  personal  property  are  in  conflict  with  that  clause 
of  the  constitution,  which  declares  that  ''no  attainder  of  trear 
son  shall  work  corruption  of  blood  or  forfeiture,  except  during 
the  life  of  the  person  attainted,"  is  a  question  upon  which  a 
majority  of  the  court  deem  it  unnecessary  to  express  an  opin- 
ion. Upon  this  point  Judge  Williams  dissents,  and  proposes 
to  write  his  own  separate  opinion. 

3.  It  remains  to  be  determined  whether  or  not,  upon  com- 
mon law  principles,  the  appellee  can,  during  the  war,  main- 
tain an  action  for  the  money  claimed  in  her  petition. 

This  question  is  entirely  distinct  from  that  relating  to  tbe 
right  of  confiscation,  and  depends,  as  we  have  just  intimated,  not 
upon  the  constitution,  nor  upon  the  law  of  nations,  but  npoB 
the  common  law.  The  fact,  that  the  government  is  not  an* 
thorized  by  the  constitution  to  confiscate  the  debt,  does  not 
26 
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prove  that  the  appellee  is  entitled,  by  the  common  law,  to  re- 
cover the  money,  during  the  war,  and  take  it  to  Arkansas, 
where  it  may  be  used  against  the  government. 

By  the  common  law,  though  war  does  not  create  a  forfeiture 
of  the  rights  of  alien  enemies,  growing  out  of  pre-ezistiog: 
contracts,  it  is  settled  that  the  ri^bt  of  action  of  an  alien  ene* 
my,  residing  in  the  enemy's  country,  is  suspended  by  war  dur- 
ing its  continuance. 

It  is  from  reasons  of  national  policy  that  the  alien  is  pre- 
vented from  recovering  the  money  and  carrying  it  out  of  the 
country  during  the  war.  {Levine  vs.  Taylor,  11  Mass.  R.,  12; 
Russell  vs.  Skipunthy  6  Binney,  249.) 

As  we  have  remarked,  this  insurrection  has  taken  the  shape 
of  war.  Those  engaged  in  it  have  established  a  de  facto  gov- 
ernment, complete  in  all  its  parts,  and  exercising  sovereign 
powers  over  an  extensive  territory.  "It  is  no  loose,  unorgan- 
ized insurrection,  having  no  defined  boundary  or  possession. 
It  has  a  boundary  marked  by  lines  of  bayonets,  and  which  can 
be  crossed  only  by  force.  South  of  this  line  is  enemy's  terri- 
tory, because  it  is  claimed  and  held  in  possession  by  an  organ- 
ized, hostile,  and  belligerent  power.  All  persons  residing  with- 
ih  this  territory,  whose  property  may  be  used  to  increase  the 
revenues  of  the  hostile  power,  are  in  this  contest  liable  to  be 
treated  as  enemies,  though  not  foreigners.'*  {The  Brilliant, etc. 
vs.  United  States.) 

Whether  or  not  merely  residmg  in  that  territory  would  ren- 
der a  person  liable  to  be  treated  as  an  enemy,  is  a  question 
upon  which  we  need  not  express  an  opinion. 

We  are  satisfied  that,  if  the  statements  of  the  answer  are 
true,  those  principles  of  the  common  law,  which  suspend  an 
fallen  enemy's  right  of  action  during  war,  apply  to  this  case, 
and  forbid  our  courts  from  aiding  the  appellee  to  recover  money 
which  might  be  used  by  her  to  support  the  war  against  the 
United  States. 

The  Code  of  Practice  does  not  authorize  a  plea  in  abate- 
ment. But  one  of  the  grounds  of  defenite  that  may  be  pre- 
sented in  the  answer  is,  "that  the  plaintiff  has  not  legal  capa- 
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city  to  sue."     If  the  facta  stated  in  the  answer  are  trae,  the 
petition  should  be  dismissed  without  prejudice. 

The  judgment  is  reversed,  and  the  cause  remanded  for  for- 
ther  proceedings  not  inconsistent  with  this  opinion. 

JUDGB  WILLIAMS  deliyered  his  separate  opinion,  as  follows: 

In  1862  Rebecca  Doniphan  sued  Norris  on  his  note  for 
$5,000,  then  due. 

Norris,  for  defense,  alleged  that  the  plaintiff  was  a  resident 
of  Missouri  when  the  present  rebellion  broke  out;  that  she  be- 
came a  secessionist,  and  actually  joined  the  Confederate 
States  government,  moved  to  the  State  of  Arkansas,  where 
she  could  better  have  the  protection  thereof,  and  where  she 
has  continued  to  this  time,  to  assist  and  give  aid  and  comfort 
to  the  rebellion  by  her  means  and  money;  that,  on  the  22d 
day  of  July,  1862,  the  President  of  the  United  States  issued 
his  proclamation,  as  authorized  by  section  6,  of  the  act  of 
Congress,  approved  July  17, 1862,  and  entitle^,  "An  act  to  sup- 
press insurrection,  to  punish  treason  and  rebellion,  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  purposes; "  and 
that  said  Rebecca  has  not  returned  to  her  allegiance  to  the 
United  States,  but  still  remains  in  Arkansas,  assisting  the  re- 
bellion, and  giving  aid  and  comfort  to  the  rebels,  by  giving  to 
them  money  to  carry  on  said  rebellion;  and  he  pleads  the 
aforesaid  act  of  Congress  in  bar. 

A  demurrer  was  sustained  to  this  answer,  and  judgment 
rendered  for  plaintiff,  of  which  appellant  complains  and  aska  a 
reversal. 

The  said  section  of  said  act  authorizes  these  facts*  to  be 
plead  in  bar  in  any  suit;  and,  if  said  act  of  Congress  is  con- 
stitutional and  obligatory  as  law,  the  courts  in  all  the  loyal 
States  should  administer  it  as  part  of  the  laws  of  the  land, 
and  for  the  purpose  of  withholding  from  the  rebels  the  means 
sought  to  be  recovered,  and  to  enable  the  United  States^ 
through  its  courts,  to  recover  the  same.  Therefore,  we  can- 
not, if  we  would,  avoid  the  decision  of  the  great  issues  and 
momentous  questions  arising  out  of  this  act. 

The  first  question  naturally  arises,  whether  those  who  are 
now  waging  war  against  the  United  States  are  in  rebellion, 
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are  traitors  and  have  committed  treason?  or  are  they  merely 
exercising  a  constitutional  right  in  withdrawing  from  the 
Union,  disregarding  their  allegiance  to  the  United  States,  and 
rejecting  and  repudiating  its  authority?  For,  if  the  latter, 
they  have  committed  no  crime,  and  are  therefore  not  legally 
liable  to  punishment. 

In  regarding  the  various  powers  of  the  United  States  gov- 
ernment, as  found  in  its  constitution,  it  is  impossible  not  to  re- 
cognize its  sovereignty.  It  has  numerous  and  vast  sovereign 
attributes.  It  has  citizens,  in  the  most  comprehensive  and 
perfect  sense  of  the  term,  with  all  their  relations  and  duties, 
and  as  much  so  as  exist  between  the  State  and  citizen.  Can 
the  State  try  him,  and  punish  with  fine  and  imprisonment, 
and  even  death,  his  offenses  against  her?  So  can  the  United 
States.  Can  the  State  take  his  property  for  public  purposes 
against  his  will?  So  can  the  United  States.  Can  she  lay 
taxes  on  him  and  his  property?  So  can  the  United  States. 
Can  she  compel  him  to  serve  in  the  militia?  So  can  the  Uni- 
ted States.  Can  she  require  him  to  attend  as  a  juryman,  or  a 
witness,  in  her  courts?  So  can  the  United  States.  Can  she 
command  him  to  aid  her  sheriff,  as  one  of  the  posse  comitatus, 
in  executing  the  laws?    So  can  the  United  States. 

There  is  no  difference  between  the  relation  which  the  citi- 
sen  bears  to  the  State  and  the  United  States,  as  to  political 
and  civil  ties,  save  that  the  relation  to  the  United  States  is  of 
a  more  comprehensive  character — being  not  only  the  same  do- 
mestic and  municipal  relation,  but  the  more  extensive  one, 
still,  which  corresponds  to  the  whole  circuit  of  national  and 
intemational  rights  and  duties. 

And,  drawing  with  these  correspondrng  duties,  the  corres- 
ponding right  of  protection  every  where,  the  States,  by  adopt- 
ing the  constitution  of  the  United  States,  declare  that  they 
eannot  and  will  not  longer  protect  their  citizens  abroad.  The 
States  have  no  representatives  in  foreign  countries,  indeed, 
eannot  have,  because  foreign  governments  do  not  recognize 
the  States ;  they  may  know  them,  geographically,  as  a  part 
of  the  United  States,  but  do  not  recognize  them  as  sovereign- 
ties.   If  a  citizen  of  a  State  be  imprisoned  or  oppressed  in  a 
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foreign  land,  he  neither  seeks  redress  through  the  legislature 
or  governor  of  his  State;  but,  as  an  Amf  rican  citizen,  he  seeks 
the  protection  of  the  United  States,  through* its  agents  and 
representatives. 

The  United  States,  in  the  exei'cise  of  sovereign  rights,  have 
fixed  the  qualification  of  the  representatives  of  the  people  and 
the  States  in  Congress;  and  have  fixed  the  qualification  of 
most,  if  not  all,  the  officers  of  the  Federal  Government,  limit- 
ieg  that  of  President  and  Vice  President  to  nativity. 

The  constitution  of  the  United  States  is  more  than  a  com- 
pact; it  is  a  government  that  enacts  laws,  executes  its  laws  and 
administers  its  laws;  and  acts  as  directly  and  immediately  upon 
the  citizen,  through  its  own  agents,  as  does  a  State.     {Pres-  ' 
ident  Jackson^ s  Proclamation  to  the  people  of  South  Carolina^  1832.) 

We  consider  the  State  governments  and  national  govern- 
ment, as  they  truly  are,  in  the  liffht  of  kindred  systems,  and 
parts  of  one  whole,  (88  No,  Federalist.)  The  government  of 
the  United  States  forms  part  of  the  government  of  each 
State.  These,  the  (States  and  national,)  form  one  complete 
government.     {Pennsylvania  vs.  Cobbett^  3  Dallas,  473.) 

A  case  of  great  interest,  originating  out  of  the  conven- 
tion and  nullification  ordinance  of  1832,  came  before  tHe 
court  of  last  resort  in  South  Carolina,  in  which  the  thre« 
judges  delivered  separate  opinions.  1  quote,  with  approval, 
from  the  opinion  of  two  of  the  judges,  being  a  majority  of 
the  court.  O'Neal,  Judge,  said :  What  is  to  be  understood  as 
the  government  of  the  people?  The  constitution  of  the  State 
and  the  United  States.  They  were  the  government  of  the 
people  of  the  State  of  South  Carolina,  operating  alike,  in 
their  respective  spheres,  silently  but  with  irresistible  authori- 
ty. To  these  instruments,  as  the  expressed  will  of  the  people 
in  the  shape  of  paramount  law,  every  citizen  and  officer  is 
bound  to  yield  obedience.  Every  act  of  Congress  which  con- 
flicts with  the  constitution  of  the  United  States  is  by  it  annull- 
ed; every  act  of  the  State  legislature  which  conflicts  with 
either  the  constitution  of  the  United  States  or  State  is  also 
void.  They,  (the  two  constitutions,)  must  together  be  sover- 
eign, for  together  they  constitute  the  entire  will  of  the  people, 
by  which  the  government  is  to  be  administered  in  the  State 
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and  United  States.  Each  is  sovereign  in  its  particular  de- 
partment of  rule,  for  each  can  overrule  every  thing  which  is 
.  contrary  to  its  particular  provisions.  {South  Carolina  ex  tela- 
tione  McCready^  vs.  Hunt^  Cd.  16  Reg,  So.  Car.  MSitiay  1  HUl, 
8.  C.  Rep.  494.)  That  the  government  created  by  the  Fed- 
eral constitution  is,  strictly  speaking,  and  in  every  sense,  a 
government  of  the  people;  not  of  the  whole  people  of  the 
United  States,  as  among  themselves,  but  in  this  point  of  view, 
or  the  people  of  each  State.  As  between  it  and  foreign  States, 
or  nations,  it  is  a  government;  for,  within  its  prescribed  con- 
stitutional limits,  it  acts  upon  the  people,  and  enforces  against 
them  its  laws,  through  its  own  judiciary,  or  that  of  each  State. 
Within  its  own  constitutional  limits,  it  is  absolute  and  supreme, 
{Same  page,  497.) 

Johnson,  the  President  Judge  of  the  court,  said:  The  people 
have  organized  a  government,  clothed  with  all  the  powers 
that  are  necessary  to  protect  the  citizen  in  the  enjoyment  of 
all  his  rights,  privileges  and  immunities.  It  is  that  govern- 
ment which  does  protect  the  citizen,  and  to  that  government 
the  allegiance  of  the  citizen  is  due.  If  that  had  been  a  sim- 
ple government,  intended  for  the  State  alone,  and  confided  to 
the  administration  of  agents  appointed  by  the  State,  and  re* 
sponsible  to  the  State  alone,  no  proposition,  not  even  a  math^ 
ematical  axiom,  could  be  more  certain  than  that  the  citizen 
would  owe  allegiance  exclusively  to  that  government.  But 
many  of  the  powers  of  government,  and  those  of  the  greatest 
importance,  have  been  confided  by  the  people  to  the  govern- 
ment of  the  United  States,  whose  agents  are  not  appointed 
by,  or  responsible  to,  the  State,  except  in- common  with  the 
other  States;  and  to  that  government  is  confided  the  preserva- 
tion of  many  of  the  dearest  rights  of  the  citizen;  among 
these  may  be  mentioned  the  guaranty  of  the  constitution  of 
the  United  States  which  secures  to  each  State  a  republican 
form  of  government.  The  government  of  the  United  States 
has  also  the  right  to  require  of  the  citizen  to  contribute  of  his 
wealth  to  its  support,  and  to  serve  in  its  armies.  That  gov- 
ernment is,  to  all  intents  and  purposes,  as  much  the  govern- 
ment of  the  people  of  South  Carolina  as  the  State  govern- 
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ment.  They  have  both  received  their  sanction,  and  they  have 
consented  to  be  bound  by  them;  and,  if  the  conclusion  of  logic 
can  be  confided  in,  for  the  same  reasons  they  owe  allegiance 
to  the  State  government  they  owe  it  to  the  government  of  the 
United  States;  sophistry  may  confuse  the  subject,  bat  this 
must  be  the  conclusion  whenever  the  unerring  test  of  truth 
shall  be  applied.     {Same,  516-19.) 

Thomas  Jefierson,  in  his  letter  to  Major  John  Gartwright» 
5th  June,  1824,  said:  {vol.  4,  page  396.)  With  respect  to  the 
State  and  Federal  governments,  I  do  not  think  their  relations 
correctly  understood  by  foreigners.  They  generally  suppose 
the  former  subordinate  to  the  latter.  But  this  is  not  the  case. 
They  are  co-ordinate  departments  of  one  simple  and  integral 
whole.  To  the  State  governments  are  reserved  all  legislation 
and  adminietration,  in  affairs  which  concern  their  own  citizens 
only;  and  to  the  Federal  government  is  given  whatever  con- 
cerns foreigners  and  citizens  of  other  States;  these  functions 
alone  being  made  federal.  The  one  is  the  domestic,  the  other 
the  foreign  branch  of  the  same  government — neither  having 
control  of  the  other  but  within  its  own  department. 

In  the  case  of  Talbot  vs.  Janson  et  d,  in  the  Supreme  Court  of 
the  United  States,  (3  Dallas,  133,  or  i  Peter's  Condensed  Reports* 
68,)  Patterson,  Judge,  and  one  of  the  frftmers  of  the  United 
States  constitution,  said:  If  the  act  of  Virginia  afi*ects  Bal- 
lard's citizenship,  so  far  as  it  respects  that  State,  can  it  touch 
his  citizenship  so  far  as  it  regards  the  United  States?  Alle- 
giance to  a  particular  State  is  one  thing,  allegiance  to  the  Uni- 
ted States  is  another.  Will  it  be  said,  that  the  renunciation  of 
allegiance  to  the  former  implies  or  draws  after  it  a  renuncia- 
tion of  allegiance  to  the  latter?  The  sovereignties  are  differ- 
ent; the  allegiance  is  different;  the  right  too  may  be  different. 
Our  situation  being  new,  unavoidably  creates  new  and  intri- 
cate questions.  We  have  sovereignties  moving  within  a  sovereignly; 
of  course  there  is  complexity  and  difficulty  in  the  system, 
which  requires  a  penetrating  eye  fully  to  explore,  and  steady 
and  masterly  hands  to  keep  in  unison  and  order. 

Mr.  Curtis,  in  his  History  of  the  Constitution,  (2  vol.  page  379,) 
says:     The  highl/ complex  character  of  a  system,  in  which 
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the  duties  and  rights  of  the  citizens  are  thus  governed  by  dis* 
tinct  sovereignties,  would  seem  to  render  the  administration  of 
the  central  pow«r — surroanded  as  it  is  by  jealoUs  and  vigilant 
local  governments — an  exceedingly  difficult  and  delicate  task. 
Its  situation  is  without  an  exact  parallel  in  any  other  country 
in  the  world.  But  it  possesses  the  means  which  no  govern- 
ment of  a  purely  federal  character  haa  tiver  enjoyed,  of  an 
exact  determination  by  itself  of  its  own  powers;  because  every 
eonfiict  between  its  authority  and  the  authority  of  a  State  may 
be  made  a  judicial  question,  and,  as  such,  is  to  be  solved  by 
the  judicial  department  of  the  nation. 

In  Commonwealth  vs.  Morrison  et  aly  (2  A,  K,  Mar.,  77,) 
which  involved  the  power  of  the  State  to  tax  the  capital  stock 
of  the  United  States  Bank,  used  in  Kentucky,  Judge  Rowan, 
in  delivering  the  opinion  of  the  court,  and  in  reference  to  the 
necessity,  nature,  and  objects  of  the  federal  government,  said, 
that  the  patriots  and  sages  of  America  'Viewed,  in  the  thirteen 
existing  republics,  the  materials  furnished,  as  they  fondly  hoped 
by  celestial  agency,  for  a  great  national  republic  of  intermin- 
able duration.  While  they  saw,  in  the  surrender  made  by  the 
States  of  a  portion  of  their  sovereignty,  a  deposit  formed,  com- 
petept  to  all  the  purposes  of  national  soverjeignty,  they  saw, 
also,  that  the  powers  composing  the  national  stock  were  enu- 
merated, specified  and  defined;  and  they  saw  the  retention  by 
•ach  Btate  of  so  much  sovereign  power  as  left  it  competent  to 
ail  the  purposes  of  sovereignty  not  incompatible  with  its  asso- 
ciated and  intervolved  positions."  Also,  **It  may,  therefore, 
be  said,  with  equal  truth,  that  the  i  onstitution  was  formed  by 
the  people  or  by  the  States;  and,  using  either  mode  of  expres- 
sion, the  States,  having  been  at  that  time  plenary  sovereigns, 
must  be  considered  now  as  less  so,  by  the  destitution  of  so 
much  power,  only,  as  was  expressly,  or  by  fair  implication, 
delegated  to  the  nation  by  that  instrument."  Again,  ''The 
powers  conceded  by  the  States  to  the  nation  were  sovereign; 
but  they  did  not  concede  all  the  sovereign  power  which  they 
possessed,  nor  did  what  they  retained  become  less  sovereign 
by  the  retention;  neither  was  reduced  or  degraded  by  the 
process." 
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In  McCnUoch  vs.  Maryland,  before  the  Supreme  Court  of  the 
United  States,  (4  Wheaton,  116,)  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court,  said:  *'In  America,  the 
powers  of  sovereignty  are  divided  between  the  government  ofr 
the  Union  and  those  of  the  States.  They  are  eacli' sovereign 
with  respect  to  the  objects  committed  to  it,  and  neither  sover- 
eign with  respect  to  the  objects  committed  to  the  other." 

We  have,  not  only  the  authority  of  the  most  august  judicial 
tribunals  and  their  solemn  adjudications,  the  teachings  of  the 
fathers  of  our  republic  and  those  great  men  whose  names 
adorn  our  history,  but  the  constitution  of  the  United  States,  by 
its  own  provisions,  plainly  shows  us  that  it  is  invested  with 
sovereign  powers  of  the  greatest  magnitude.  Among  which 
may  be  enumerated  the  power  to  lay  and  collect  taxes,  duties, 
impost,  and  excise;  to  provide  tor  the  common  defence  and 
general  welfare  of  the  United  States;  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States,  and  with 
the  Indian  tribes;  to  coin  money,  regulate  the  value  thereof, 
and  of  foreign  coin;  and  fix  the  standard  of  weights  and  meas- 
ures; to  establish  a  uniform  rule  of  naturalization,  and  uni- 
form laws  on  the  subject  of  bankruptcies;  to  declare  war,  and 
make  rules  concerning  captures  on  land  and  water;  to  raise 
and  support  armies;  to  provide  and  maintain  a  navy;  to  make 
rules  for  the  government  and  regulation  of  the  land  and  naval 
forces;  to  provide  for  the  calling  forth  the  militia  to  execute 
the  laws  of  the  Union,  suppress  insurrection,  and  repel  inva- 
sion^ to  provide  for  arming,,  organizing,  and  disciplining  the 
militia;  to  make  treaties  with  foreign  nations,  and  to  punish 
treason.  It  has  power  to  make  war  without  the  consent  of 
the  States,  nay,  against  the  earnest  protest  of  a  State;  yet, 
when  the  war  is  once  declared,  it  involves  the  dissenting  as 
well  as  the  assenting  States;  arid,  when  it  concludes  peace, 
however  injurious  to  the  feelings  of  the  State  or  humiliating 
to  its  pride,  the  sword  must  fall  from  its  grasp.  But  few,  if 
any,  of  these  high  prerogatives  of  sovereignty  may  the  States 
exercise. 

Self-government  is  said  to  be  one  of  the  most  striking  fea- 
tures of  a  nation.     Does  not  the  United  States  enjoy  this  at- 
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tribute,  both  as  to  foreign  and  domestic  concerns,  in  a  far 
higher  degree  than  any  one  of  the  States?  Does  it  not  repre- 
sent and  control,  legislate  for  at  home,  and  negotiate  for 
abroad,  the  States,  and  the  people  of  the  States,  whilst  the 
States,  nor  the  people  of  the  States  separately,  can  exercise 
corresponding  power  as  to  the  Union?  It  is  impossible  that  a 
government  should  be  invested  with  these  prodigious  powers 
of  self  government  and  yet  have  no  sovereignty. 

This  government  is  not  only  sovereign,  but  it  is  supreme, 
and  designed  to  be  perpetual. 

In  addition  to  many  reasons  already  given,  which  apply  as 
well  to  the  supremacy  and  perpetuity  as  to  the  sovereignty  of 
the  United  States,  it  may  be  said  to  be  invested  with  nationfU 
powers  at  home  and  international  powers  abroad;  subordinate 
to  no  other  government;  supreme  over  all  within  its  limits — 
which  are  among  the  highest  characteristics  of  superior  com- 
pared to  inferior  sovereignties. 

Again.  .No  State  can  amend  her  constitution  so  as  to  con- 
flict with  the  constitution  of  the  United  States;  but,  by  the  5th 
article  of  the  United  States  constitution,  it  may  be  amended, 
whenever  two-thirds  of  both  houses  of  Congress  shall  propose 
the  amendment,  or,  on  application  of  the  legislatures  of  two- 
thirds  of  the  States,  Congress  shall  call  a  convention — which 
amendments,  in  either  case,  shall  be  valid  when  ratified  by  the 
legislatures  of  three-fourths  of  the  several  States,  or  by  con- 
ventions in  three- fourths  thereof;  and  this,  notwithstanding 
such  amendments  might  be  in  conflict  with  some  of  the  pro- 
visions of  the  State  constitutions.  And  thus  a  State  constitu- 
tion mi^ht  he  protanto  repealed;  and  this  is  the  only  legal  and 
constitutional  manner  that  a  State  constitution  can  in  any  way 
be  altered  or  disregarded  by  the  United  States.  Yet  a  State 
cannot  amend  its  constitution  so  as  to  conflict  with  the  United 
States  constitution,  as  such  amendment  would  be  a  nullity  be- 
cause in  conflict  with  the  supreme  law  of  the  land,  and  specifi- 
cally prohibited  by  the  2d  section,  6th  article  United  States 
constitution.  Again,  to  secure  the  faithful  observance  of  this 
constitution  in  all  time,  it  is  provided  by  the  3d  section,  6th  ar- 
ticle, that,  not  only  the  Senators  and  Representatives  in  Con- 
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gresis,  but  the  members  of  the  several  State  legislatures,  and 
all  executive  and  judicial  officers,  both  of  the  United  States 
and  the  several  States,  shall  be  bound  by  oath  or  affirmation, 
to  support  this  constitution.  And,  that  there  should  be  an  ul- 
timate tribunal  in  which  all  controversies  between  the  United 
States  and  a  State  or  the  citizen  of  a  State,  or  between  States, 
should  be  adjudicated  and  settled,  and  that  the  systems  of  na- 
tional and  State  government  might  be  made  to  work  harmoni- 
ously as  one  whole,  it  was  agreed  by  the  States,  in  sections  1 
and  2,  article  3,  constitution  of  the  United  States,  to  submit  to 
the  jurisdiction  of  the  Supreme  Court  of  the  United  States  all 
controversies,  in  law  or  equity,  arising  under  this  cbnstitution, 
the  laws  of  the  United  States,  and  treaties  made  or  which 
shall  be  made  under  their  authority;  to  all  cases  affecting  am- 
bassadors, other  public  ministers  and  consuls;  to  all  cases  of 
admiralty  and  maratime  jilrisdiction;  to  ail  controverfries  to 
which  the  United  States  shall  be  a  party;  to  controversies  be- 
tween two  or  more  States.  And,  finally,  it  is  declared  by  arti- 
cle 6,  of  said  constitution,  "That  this  constitution,  and  the 
laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof;  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  land;  and  the  judges  in  every  State  shad  be  bound  thereby,  any- 
thing  in  the  constitution  or  laws  of  any  State  to  the  contrai-y  notwith- 
standing.^'^ And  it  is  a  remarkable  circumstance,  that  this  pro- 
vision was  originally  proposed  by  a  very  earqest  advocate  of 
the  rights  of  the  States — Luther  Martin.  (Curtis'^  His.  Con,,  2 
vol.  page  374;  also,  8  vol,  Madison  Papers,  906-915,) 

A  very  imposing  case^  growing  out  of  the  act  of  the  Virginia 
legislature  of  1777,  to  sequester  British  property,  which  con- 
tained this  provision:  "That  it  should  be  lawful  for  any  citizeq 
of  Virginia,  owing  money  to  a  subject  of  Great  Britain,  to  pay 
the  same,  or  any  part  thereof,  from  time  to  time,  as  he  should  . 
think  fit,  into  the  loan  office,  taking  there  out  a  certificate  for 
the  same,  in  the  name  of  the  creditor,  with  an  indorsement, 
under  the  hand  of  the  commissioner  of  the  said  office,  express- 
ing the  name  of  the  payer;  and  shall  deliver  such  certificate  to 
the  Governor  and  the  council,  whose  receipt  shall  discharge  him 
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from  so  much  of  the  debt,"  and  the  treaty  of  peace  between 
the  United  States  and  Great  Britain  of  1783,  came  before  the 
Supreme  Court  of  the  United  States  at  its  February  term, 
1796.  The  treaty,  in  the  4th  article,  contained  this  clause: 
"It  is  agreed  that  creditors,  on  either  side,  shall  meet  with  no 
lawful  impediment  to  the  recovery  of  the  full  value,  in  sterling 
money,  of  all  bona  fide  debts  heretofore  contracted." 

The  defendant  in  error,  having  paid  into  the  Virginia  loan 
office,  and  having  obtained  a  discharge,  was  sued  in  the  Uni- 
ted States  court  for  the  district  of  Virginia.  It  was  univer- 
sally conceded  that,  as  the  States  had  not  surrendered  the  right 
of  confiscation  and  sequestration  by  the  articles  of  confeder- 
ation, that  they  still  possessed  this  as  a  sovereign  right;  but  it 
was  contended,  that,  in  making  the  treaty  of  peace,  they  had 
agreed  to  surrender  the  same,  and  that  afterwards,  when  they 
made  the  constitution  of  the  United  States,  they  had  again 
agreed  to  the  surrender  of  such  right  and  the  repeal  of  their 
laws  enforcing  the  same. 

Chasb,  Justice,  in  his  opinion,  says:  *4f  doubts  could  exist 
before  the  establishment  of  the  present  national  government, 
they  must  be  entirely  removed  by  the  Bth  article  of  the  consti- 
tution. There  can  be  no  limitation  on  the  power  of  the  peo- 
ple of  the  United  States.  By  their  authority  the  State  con- 
stitutions were  made,  and  by  their  authority  the  constitution 
of  the  United  States  was  established;  and  they  had  power  to 
change  or  abolish  the  State  constitutions  or  to  make  them 
yield  to  the  general  government,  and  to  tieaties  made  by  their 
authority.  A  treaty  cannot  be  the  supreme  law  of  the  land, 
that  is  of  all  the  United  States,  if  any  act  of  a  State  legisla- 
ture can  stand  in  its  way.  If  the  constitution  of  a  State, 
which  is  the  fundamental  law  of  the  State,  and  paramount  to 
its  legislature,  must  give  way  to  a  treaty,  and  fall  before  it, 
can  it  be  questioned  whether  the  less  power,  an  act  of  the 
State  legislature,  must  not  be  prostrate?  It  is  the  declared 
will  of  the  people  of  the  United  States,  that  every  treaty, 
made  by  authority  of  the  United  States,  shall  be  superior  to 
the  constitution   and  laws  of  any  individual  State;  and  their 
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will  alone  is  to  decide.     Four  things  are  apparent  on  a  view 
of  this  sixth  article  of  the  national  constitution. 

1.  That  it  is  retrospective,  and  is  to  be  considered  in  the 
same  light  as  if  the  constitution  bad  been  established  before 
the  making  of  the  treaty  of  1783. 

2.  That  the  constitution  or  laws  of  any  of  the  States,  so  far 
as  either  of  them  shall  be  found  contrary  to  that  treaty,  are, 
by  force  of  the  said  article,  prostrate  before  the  treaty. 

3.  That,  consequently,  the  treaty  of  1763  has  superior  power 
to  the  legislature  of  any  State,  because  no  legislature  of  any 
State  has  any  kind  of  power  over  the  constitution,  which  waa 
its  creator. 

4.  That  it  is  the  declared  duty  of  the  State  judges  to  deter- 
mine any  constitution  or  laws  of  any  State,  contrary  to  ,that 
treaty,  or  any  other,  made  under  the  authority  of  the  United 
States,  null  and  void.  National  or  federal  judges  are  bound 
by  duty  and  oath  to  the  same  conduct."  {Ware^cuimr.  of  Jones  ^ 
vs.  Hylton,  et  d,  3  Dallas,  199,  or  1  Peters,  Cond,  Rep,,  112-13.) 
CusaiNo,  Justice,  says:  ''To  effect  the  object  intended,  there  is 
DO  want  of  proper  and  strong  language;  there  is  no  want  of 
power,  the  treaty  being  sanctioned  as  the  supreme  law  by  the 
constitution  of  the  United  States,  which  nobody  pretends  to 
deny  to  be  paramount  and  controlling  to  all  State  laws,  and 
even  State  constitutions,  wheresoever  they  interfere  or  disa- 
gree."    (Same  ccise,  1  Peters  Cond.  Rep.  p.  131.) 

Here  was  a  strong  case.  The  State  had  exercised  an  un- 
doubted sovereign  right,  which  she  then  possessed — her  citi- 
sen  had  been  discharged  from  his  liability  to  the  British  cred- 
itor— yet  the  supreme  court  held  that  by  virtue  of  the  treaty 
of  peace  and  the  constitution  of  the  United  States,  both  made 
after  the  extinguishment  of  the  debt,  that  the  right  of  the  cred- 
itor, and^  the  liability  of  the  debtor,  revived,  and  this  even 
in  contravention  of  State  laws  or  State  constitutions. 

The  original  articles  of  confederation  and  perpetual  union 
had  not  provided  for  an  executive  officer  to  execute  the  laws, 
nor  for  a  judiciary  to  administer  them;  and,  so  meagre  were 
the  powers  conferred  upon  Congress,  that  Chief  Justice  Takbt 
truly  said,  in  the  Dred   Scott  case,  that  Congress   was  little 
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more  than  an  assemblag^e  of  ambassadors  representing  different 
sovereignties,  without  the  power  ot  executing  their  determina* 
tions. 

Experience  soon  developed  the  imperious  necessity  of  hav- 
ing a  government  capable  of  enacting,  executing,  and  admin- 
istering its  own  laws  through  its  own  agencies.  The  pream- 
ble and  enacting  clause  to  the  United  States  constitution  an- 
nounced that  such  a  government  was  intended  to  be  called  in- 
to existence.  "We,  the  people  of  the  United  States,  in  order 
to  form  a  more  perfect  union,  establish  justice,  injure  domes- 
tic tranquility,  provide  for  the  common  defense,  promote  the 
general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and 
our  posterity,  do  ordain  and  establish  this  constitution  for  the 
United  States  " 

Pursuant  to  a  unanimous  -  resolution  of  the  convention, 
Washington,  as  the  president  of  the  convention,  addressed  a 
letter  to  the  president  of  Congress,  laying  before  that  body  the 
constitution,  in  which  he  says:  **It  is  obviously  impracticable, 
in  the  federal  government  of  these  States,  to  secure  all  rights 
of  independent  sovereignty  to  each,  and  yet  provide  for  the 
interest  and  safety  of  all.  Individuals  entering  into  society 
must  give  up  a  share  of  liberty  to  preserve  the  rest.  The  mag- 
nitude of  the  sacrifice  must  depend  as  well  on  situation  and 
circumstance,  as  on  the  objects  to  be  obtained.  It  is  at  all 
times  difficult  to  draw  with  precision  the  line  between  those 
rights  which  must  be  surrendered,  and  those  which  may  be 
reserved;  and  on  the  present  occasion  this  difficulty  was  in- 
creased by  a  difference  among  the'  several  States  as  to  their 
.  situation  and  extent,  habits,  and  particular  interests.  In  all 
our  deliberations  on  this  subject  we  kept  steadily  in  view  that 
which  appears  to  us  the  greatest  interest  of  every  true  Amer> 
ican,  the  consolidation  of  onr  Union,  in  which  is  involved  oar 
prosperity,  felicity,  safety,  perhaps  our  national  existence." 
{Federalist,  page  491 .) 

The  framers  of  the  constitution  resorted  to  an  enactment  of 
that  instri^ment  by  the  people  of  the  United  States,  and  em- 
ploy-ed  language  which  speaks  in  their  name,  for  the  express 
purpose,  among  other  things,  of  bringing  into  action  a  na- 
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tional  authority,  on  certain  subjects.  The  organs  of  the  gen- 
eral go.vernment,  therefore,  are  not  the  agents  of  the  separate 
will  of  the  people  of  each  State,  for  certain  specified  purposes, 
as  its  State  government  is  the  agent  of  their  separate  will  for 
all  other  purposes;  but  they  are  the  agents  of  the  will  of  a 
collective  people,  of  which  the  inhabitants  of  a  State  are  only 
a  part.  That  the  will  of  the  whole  should  not  be  defeated  by 
the  will  of  a  part,  was  a  purpose  of  the  supremacy  assigned 
to  the  constitution  of  the  United  States;  and  that  the  rights 
and  liberties  of  each  part  not  subject  to  the  will  of  the  whole, 
should  not  be  invaded,  was  a  purpose  of  the  careful  enumera- 
tion of  the  objects  to , which  that  supremacy  was  extended. 
{Curtis'  His,   Can.,  2  vol,  381.) 

In  order  to  preserve  the  whole,  it  must  preserve  each  part. 
Therefore  it  is  provided  by  the  4th  section,  5th  article,  the 
United  States  shall  guarantee  to  every  State  in  the  Union  a 
republican  form  of  government,  and  shall  protect  each  State 
against  invasion. 

Here,  then,  is  an  august  government,  with  power  to  make 
war  and  conclude  peace;  repel  invasion  and  suppress  insur- 
rection; with  provisions  for  the  amendment  of  its  own  consti- 
tution, that  the  imperfections  which  experience  may  point  out 
may  be  remedied,  and  that  it  should,  from  time  to  time,  be  so 
adapted  to  the  progress  of  the  age,  its  wants,  and  necessities, 
as  to  accomplish  the  great  purpones  declared  in  the  preamble. 
And,  that  none  of  its  parts  should  be  perverted,  guaranteeing 
to  each  State  a  republican  form  of  government,  which  is  also 
a  guaranty  that  it,  too,  shall  remain  a  republic.  With  a  Su- 
preme Court,  independent,  in  the  very  nature  of  the  tenure  of 
office  of  the  judges,  of  popular  clamor  and  sectional  preju- 
dicies,  as  a  great  and  final  forum  to  adjudicate  all  matters  of 
law  or  equity  between  the  United  States  and  a  State,  or  be- 
tween States. 

And,  only  by  its  consent,  can  new  States  be  formed  ami  ad- 
mitted into  the  Union,  out  of  all  that  vast  territory  extending, 
at  the  time  of  its  formation,  from  the  Ohio  river  to  the  lakes, 
and,  by  subsequent  acquisition,  from  the  Mississippi  river  to 
the  Pacific  ocean;  and,  until  this  consent  can  be  obtained,  the 
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people  pf  these  territories  remain  mere  dependencieft;  the  gov- 
ernment appointing  their  executive. arid  judicial  officers,  some- 
times even  their  legislative  ones,  and  sometimes  requiring 
the  assent  of  the  Rational  legislature  to  their  local  enactments 
before  they  become  operative. 

Then,  whether  we  take  the  judicial  expoundings,  regard  the 
current  history  of  the  day,  or  the  teachings  of  the  great  found- 
ers of  the  republic,  or  confine  the  investigation  alone  to  the 
principles,  powers  and  objects  of  the  government,  as  defined 
in  the  constitution,  it  is  equally  plain  that  sovereignty,  su- 
premacy, and  perpetuity,  are  fundamental  principles  of  the 
constitution;  and  that  neither  the  destruction  of  the  United 
States  constitution,  or  any  of  the  States,  was  ever  contem- 
plated by  the  constitution  or  its  framers.  Yet  this  great  cen- 
tral government,  with  all  its  vast  attributes  of  sovereignty,  aa- 
premacy  and  perpetuity,  is  a  government  of  limited  powers 
and  specified  grants,  and  can  exercise  no  authority  unless  ex- 
plicitly granted  or  necessarily  implied  therefrom. 

It  follows,  that  none  but  revolutionary  action  can  by  any 
possibility  deny  its  sovereignty,  reject  its  supremacy,  or  at- 
tempt the  destruction  of  its  perpetuity.  Whether  it  be  through 
the  agency  of  revolutionary  conventions,  as  by  some  of  the 
seceded  States,  or  by  act  of  the  legislature  as  in  others,  all 
are  equally  unconstitutional,  revolutionary,  and  acts  of  hostil- 
ity towards  the  Federal  government;  are  simply  efficient 
means  by  which  the  organizations  and  government  of  the 
States  are  seize  1  and  perverted  to  revolutionary  purposes,  com- 
pelling the  citizen  to  a  hostile  attitude  against  the  local  gov- 
ernment by  which  he  is  immediately  surrounded,  else  driving 
him  from  his  allegiance  to  the  United  States  and  forcing  him 
to  rebel  against  its  constitution  and  legitimate  authority.  The 
usurpation  and  perversion  of  the  State  governments  thus  be- 
came an  irresistible  engine  in  the  hands  of  revolutionists  to 
compel  into  submission  thousands  upon  thousands  of  their  citi- 
zens, contrary  to  their  most  sacred  convictions. 

The  State  governments,  having  thus  been  seized,  the  civil 
power  of  the  United  States  was  either  expelled  on  broken 
down,  but  the  United  States  still  held  military  power  and  had 
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posbesHiou  of  many  forfe  within  such  States.  To  expel  this 
power  required  actual  force,  actual  hostility,  actual  war;  and, 
for  this  emergency,  the  revolutionists  began  an  immediate 
preparation,  by  organizing  for  themselves  a  central  govern* 
ment,  raising  and  equipping  an  army«  and  providing  for  a 
navy,  and  in  due  time  assaulted  and  expelled  the  United  States 
garrison  from  Fort  Sumpter.  Thus  civil  war  was  actually  in* 
augurated  among  the  American  people,  a  hostile  power,  call- 
ed the  Confederate  States  of  America,  was  set  up,  and  actual- 
ly engaged  in  war  with  the  United  States.  This  hostilo 
power,  having  no  justification  in  the  constitution  of  the  United 
States,  all  those  who  espoused  its  cause  by  going  into  its  ser- 
vice, adhering  to  it,  by  giving  it  aid  and  comfort,  became 
rebels — traitors — violated  their  allegiance  to  the  United  States 
constitution,  and  committed  treason  against  it. 

As  these  were  all  rebels  and  traitors, — I  use  these  terms  in 
their  legal  signification,  and  not  as  mere  terms  of  opprobium,— 
what  punishment  can  be  constitutionally  inflicted  on  them,  for 
this,,  the  greatest  crime  against  civil  society? 

A  preliminary  question  should  be  here  disposed  of.  It  has 
been  urged,  with  zeal  and  earnestness,  that  the  limitation 
found  in  the  latter  clause  of  section  8,  article  3,  of  the  United 
Sts^tes  constitution,  that  **no  attainder  of  treason  shall  work 
corruption  of  blood  or  forfeiture  except  during  the  life  of  the 
person  attainted,"  applies  only  to  real  estate;  and  that,  as  to 
all  other  estate.  Congress  has  unlimited  power. 

To  understand  correctly  the  meaning  of  the  term  '[forfeiture^^^ 
as  used  in  the  constitution,  it  will  be  necessary  to  examine 
how  the  laws  of  England  stood  at  the  time  of  the  separation  of 
the  United  States  from  her,  and,  to  some  extent,  the  history  of 
the  legislation  of  the  States  before  the  treaty  of  peace  of  1783. 

The  consequences  of  attainder  are  forfeiture  and  corruption 
of  blood.  (4  Blk.  Com.,  381.)  Forfeiture  is  two  fold;  of  real 
and% personal  estate.  First,  as  to  real  estate;  by  attainder  ia 
high  treason  a  man  forfeits  to  the  king  all  his  lands  and  teae- 
ments  of  inheritance,  to  be  forever  vested  in  the  crown*  Thjn 
forfeiture  relates  backward  to  the  time  of  the  treason  commit- 
ted, so  as  to  avoid  all  intermediate  sales  and  incumbrancQf, 
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Bat,  though  after  attainder,  the  forfeiture  relates  back  to  the 
time  of  the  treason  committed,  yetit  does  not  take  effect  unless 
an  attainder  be  had,  of  which  it  is  one  of  the  fruits;  and,  there- 
fore, if  a  traitor  dies  before  judgment  pronounced,  or  is 
hanged  by  martial  law,  it  works  no  forfeiture  of  his  lands,  for 
he  never  was  attainted  of  treason.  But,  if  the  chief  justice  of 
the  King's  Bench,  (the  supreme  coroner  of  all  England.)  in 
person,  upon  view  of  the  body  of  one  killed  in  open  rebellion, 
records  it  and  returns  the  record  into  his  own  court,  both  lands 
and  goodfi  shall  be  forfeited.  {Same  page,  381.)  Again.  There 
is  a  remarkable  difference  or  two  between  the  forfeitq^re  of 
lands  and  goods  and  chattels.  1.  Lands  are  forft^ited  upon  at- 
tainder, and  not  before;  goods  and  chattels  are  forfeited  by 
'conviction,  (verdict  of  the  jury.)  Because  in  many  cases, 
where  goods  are  forfeited,  there  never  is  any  attainder;  which 
happens  only  where  judgment  of  death  or  outlawry  is  given. 
2.  In  outlawry  for  treason  or  felony,  lands  are  forfeited  only 
by  the  judgment;  but  the  goods  and  chattels  are  forfeited  by 
a  man's  being  first  put  in  the  exigent,  without  staying  till  be 
is  quinioexacttiSj  or  finally  outlawed. 

The  forfeiture  of  lands  has  relation  to  the  time  of  the  fact 
committed,  so  as  to  avoid  all  subsequent  sales  and  incnm* 
brances;  but  the  forfeiture  of  goods  and  chattels  has  no  rela- 
tion backwards;  so  that  those  only  which  a  man  has  at  the 
time  of  conviction  shall  be  forfeited.  Therefore  a  traitor  or 
felon  may  bona  fide  sell  any  of  his  chattels  for  the  sustenance  of 
himself  and  family,  between  the  fact  and  corviction.  (4  Blk, 
Cam.,  387.) 

Notwithstanding  there  were  differences  between  the  forfeit- 
ure of  lands  and  personal  property,  yet  the  forfeiture  of  both 
followed  from  attainder;  both  forfeiture  and  corruption  of 
blood  were  consequencies  of  attainder,  but  forfeiture  was  not 
a  consequence  of  the  corruption  of  blood,  nor  was  corruption 
of  blood  a  consequence  of  forfeiture.  And,  although  there 
were  more  safe-guards  thrown  around  real  estate,  by  the  Eng- 
lish law,  than  personal  estate,  yet  this  cannot  be  a  sufRcient 
reason  for  exempting  this  class  of  property  from  the  conatitu- 
tional  protection. 
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The  great  expounders  of  the  constitution,  in  the  earlier  dayi. 
of  the  republic,  when  neither  passions,  prejudices  nor  partial- 
ities had  been  excited  by  a  great  civil  commotion,  all  so  un- 
derstood its  provisions. 

Mr.  Madison,  in  43d  number  of  Federalist,  says:  As  treason 
may  be  committed  against  the  United  States,  the  authority  of 
the  United  States  ought  to  be  enabled  to  punish  it;  but  as  new- 
fangled and  artificial  treasons  have  been  the  great  engines  by 
which  violent  factions,  the  natural  offspring  of  free  govern- 
ments, have  usually  wreaked  their  alternate  malignity  on  each 
other,  the  convention  have,  with  great  judgment,'  opposed  a. 
barrier  to  this  peculiar  danger,  by  inserting  a  constitutional 
definition  of  the  crime,  fixing  the  proof  necessary  for  convic- 
tion of  it,  and  restraining  the  Congress,  even  in  punishing  it 
from  extending  the  consequences  of  guilt  beyond  the  person  of  its 
author* 

Blackstone,  (4  t^o/.j9.  3S0,)  assigns  the  reasons  of  the  com* 
nnon  law  for  its  extreme  punishment  as  follows:  When  sen- 
tence of  death,  the  most  terrible  and  highest  judgment  in  the 
laws  of  England,  is  pronounced,  the  immediate  and  insepar- 
able consequence  from  the  common  law  is  attainder.  For 
when  it  is  now  clear  beyond  all  dispute,  that  the  criminal  ia 
no  longer  fit  to  live  upon  the  earth,  but  is  to  be  exterminated 
as  a  monster  and  a  bane  of  human  society,  the  law  sets  a  note 
of  infamy  upon  bira,  puts  him  out  of  its  protection,  and  takes 
no  further  care  of  him  than  barely  to  see  him  executed.  He 
is  then  called  attaint,  atlinctus,  stained  or  blackened.  And 
the  consequences,  forfeiture  and  corruption  of  blood. 

Judge  Stort,  commenting  upon  this  3d  section,  3d  article  of 
the  constitution,  and  referring  to  the  reasons  of  the  common 
law  for  its  harsh  punishment,  says:  But  this  view  of  the  sub- 
ject is  wholly  unsatisfactory.  It  looks  only  to  the  offender 
himself,  and  is  regardless  of  his  innocent  posterity.  It  really 
operates  a  posthumous  punishment  upon  them;  and  compels 
them  to  bear,  not  only  the  disgrace  naturally  attendant  upon 
such  flagitious  crimes,  but  takes  from  them  the  common  rights 
and  privileges  enjoyed  by  all  other  citizens,  when  they  ax0 
wholly  innocent,  and  however  remote  they  may  be  in  their 
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lineage  from  the  first  offender.  It  surely  is  enough  for  society 
to  take  the  life  of  the  offender,  ao  a  just  punishment  of  his 
crime,  without  taking  from  his  offspring  and  relatives  that 
property,  which  may  be  the  only  means  of  saving  them  from 
poverty  and  ruin.  It  is  bad  policy,  too,  for  it  cuts  off  all  at- 
tachment which  these  unfortunate  victims  might  otherwise  feel 
for  their  own  government,  and  prepares  them  to  Engage  in 
other  services,  by  which  the  supposed  injuries  may  be  redress- 
ed, or  their  hereditary  hatred  gratified.  Upon  these  and  sim- 
ilar grounds,  it  may  be  presumed,  that  the  clnuse  was  first  in- 
troduced into  the  original  draft  of  the  constitution,  and,  after 
gome  amendments,  it  was  adopted  without  any  apparent  re- 
sistance. The  history  of  other  countries  abundantly  proves 
Ihat  one  of  the  strong  incentives  to  prosecute  offences,  aa 
treason,  has  been  the  chance  of  sharing  in  the  plunder  of  the 
victims.  Rapacity  has  been  thus  stimulated  to  exert  itself  in 
the  service  of  the  most  corrupt  tyranny;  any  tyranny  has  been 
thus  furnished  with  new  opportunities  of  indulging  its  malig- 
nity and  revenge;  of  gratifying  its  envy  of  the  rich,  and  good; 
and  of  increasing  its  means  to  reward  favorites,  and  secure  re- 
tainers for  the  worst  deeds.  {Story's  Com,  Const, yZ  volume,  sec- 
tion 1285  ) 

That  this  limitation  on  the  power  of  forfeiture  applies  to 
real  estate,  all  concede,  yet  this  act  of  Congress  attempted  to 
apply  forfeiture  absolutely  to  it.  True,  that,  to  save  the  act 
from  executive  veto.  Congress  passed  a  joint  resolution  declar- 
ing, among  other  things,  that  no  punishment  or  procedure  un- 
der said  act  should  be  construed  so  as  to  work  a  forfeiture  of 
real  estate  of  the  offender  beyond  his  natural  life. 

If  the'great  object  of  the  limitation  found  in  this  section  3, 
article  3,  of  the  constitution,  be  to  limit  the  punishment  to  the 
offehder,  and  to  secure  his  offspring  and  relatives  from  punish- 
ment because  of  his  offenses,  it  must  necessarily  embrace  per- 
lional  as  well  as  real  estate.  In  many  instances,  in  this  com- 
ttiereial  country,  all  that  a  man  possesses  is  personalty;  in  a 
great  majority,  a  very  large,  if  not  the  larger  portion,  of  eack 
iiian's  estate  is  personalty;  and  perhaps  all  the  States  without 
^exception  provide  as  definitely  who  shall  take  the  personalty 
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of  intestates  as  who  shall  take  the  realty;  and  it  is  as  much  a 
punishment  to  take  from  those  entitled  to  the  personal  estate 
as  to  take  a  like  amount  in  value  from  those  entitled  to  the 
real  estate.    ^ 

There  is  nothing  in  the  language  of  the  constitution  to  jus- 
tify the  exemption  of  real,  more  than  personal  estate;  nothing 
that  leaves  pergonal  estate  less  protected  than  real  estate; 
nothing  in  the  history  of  the  times  when  the  constitution  wap 
made  to  j.ustify  the  belief  that  any  such  discrimination  wat 
intended;  nothing  in  the  cotemporaneous  expoundings  of  the 
constitution  which  justifies  such  discriminations.  The  limita- 
tion is  ^'that  no  attainder  of  treason  shall  work  corruption  of 
blood  or  forfeiture,  except  during  the  life  of  the  person  attaint- 
ed." Is  it  not  most  apparent  that,  had  the  framers  of  the  con- 
stitution intended  to  limit  this  power  of  forfeiture  to  lands^ 
they  would  have  added  the  words,  of  real  estate,  after  "forfeit- 
ure?" The  language  would  then  have  been  clear  and  ex- 
plicit, that  "no  attainder  of  treason  shall  work  corruptiion  of 
blood  or  forfeiture  of  real  estate,  except  during  the  life  of  the 
person  attainted;"  it  would  then  have  required  no  metaphysi- 
cal reasoning  or  attenuated  argument  to  so  construe  it.  The 
term  *forfeiture^^  is  sufficiently  comprehensive  to  embrace 
every  thing  which  may  be  possessed  and  be  the  subject  of  for- 
feiture; and,  as  the  qualifying  words  "of  real  estate"  are  not 
connected  with  it,  nor  in  the  section,  it  was  evidently  intend- 
ed to  embrace,  does  actually  embrace,  and  must  necessarily  be 
construed  to  embrace,  personal  as  well  as  real  estate,  and,* con- 
sequently, the  san^e  constitutional  restriction  applied  to  real  . 
estate  must,  be  applied  to  personal  estate.  The  purposes  as- 
signed by  the  common  law  for  the  forfeiture  of  personalty  to 
the  king,  "for  the  trouble  and  charge  he  has  been  at  in  hold- 
ing courts  and  bringing  offenders  to  justice,"  (4  Bac.  Abridg,^ 
title  Forfeiture,  letter  B,  page  340,)  are  alike  wholly  unsatisfac- 
tory and  at  war  with  the  nature  of  our  government.  The 
whole  genius  and  theory  of  our  constitution  and  Jlaws  are  to 
punish  the  offender  for  the  offense,  and  thereby  deter  the  vic- 
ious from  the  commission  of  crime;  whether  this  be  by  fine, 
imprisonment,  forfeiture  or  death,  and  not  to   compensate  the 
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government  for  its   trouble    and   expense   in   holding  courttf, 
though  fines  are  olten-times  thus  appropriated. 

Why  it  is  not  quite  as  easy  and  rational  to  construe  a  con- 
spiracy to  make  war,  a  treason,  undcT  the  section  of  the  con- 
stitution which  declares  that  treason  shall  consist  only  in  levy- 
ing war  against  the  United  States,  or  in  adhering  to  their 
enemies  by  giving  them  aid  and  comfort,  as  it  is  to  construe 
the  limitation  that  no  attainder  of  treason  shall  work  a  for- 
feiture except  for  the  life  of  the  person  attainted,  to  embrace 
only  a  part  of  his  estate,  is  n<»t  perceived.  Give  these  con- 
structions, and  then,  by  some  other  ingenious  invention,  con- 
strue ^way  the  requirement  of  the  testimony  of  two  witnesses 
to  each  overt  act,  and  we  shall  have  nearly  opened  the  broad 
door  of  the  common  law  to  constructive  treasons  and  extreme 
punishments,  not  only  of  the  offender,  but  of  all  those  who  are 
in  any  way  to  inherit  or  receive  from  him.  Yrt  it  has  uni 
formly  been  determined  that  a  conspiracy  to  make  war  was  no 
treason;  that  the  war  must  actually  be  levied  before  a  treason 
could  be  committed.  {See  3  Slori/^s  Com.  on  Const. ,  sec.  1794, 
page  669;  also.  United  States  vs.  Burt,  4  Cranch,  409.) 

Georgia,  Maryland,  Virginia,  North  Carolina  and  other 
^States,  had  passed  confiscation  laws,  embracing  every  charac- 
ter of  estate  which  their  citizens  owned  who  adhered  to  the 
British  crown;  and  several  of  the  States  had  enacted  laws  con- 
fiscating and  sequestrating  the  estates  of  British  subjects, 
found  within  their  jurisdiction,  who  had  never  been  citizens  of 
the  State.  Great  Britain,  too,  had  her  confiscation  laws. 
Much  vexatious  litigatL.>n  had  sprung  out  of  these  mutual  con- 
fiscation laws,  and  the  treaty  of  1783;  the  wreck  of  many  for- 
tunes, the  ruin  of  many  men,  their  families  and  offspring,  were 
to  be  seen  scattered  throughout  the  land.  The  oppression  and 
Injustice,  the  strife  and  hate,  growing  out  of  the  confiscations 
of  the  Revolution,  were  fresh  in  the  memory  of  the  framers  of 
the  constitution;  and,  with  all  these  in  their  recollection,  the 
limitation  on  the  power  of  forfeiture  was  adopted;  and  clearly 
embraces  both  real  and  personal  estate. 

This  act  of  Congress,  approved  July  17,  1862,  must,  then,  hr 
tested  by  this  constitutional  standard.     By  the  5lh  section  c;f 
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said  act  it  is  enacted,  "That  to  insure  the  speedy  termination 
of  the  present  rebellion,  it  shall  be  the  duty  of  the  President  pf 
the  United  States  to  pai^se  the  seizure  of  all  the  estate  and 
property,  money,  stocks,  and  credits  and  effects  of  the  persona 
hereinafter  named  in  this  section,  and  apply  and  use  the  same 
and  the  proceeds  thereof  for  the  support  of  the  army  of  the 
United  States."  Although  this  section  appropriates  the  pro- 
ceeds of  the  property  to  be  seized  and  condemned,  to  the  sup- 
port of  the  army,  and  for  the  purpose  of  suppressing  the  rebel- 
lion; yet,  by  its  own  provision,  the  title  of  the  act,  the  previous 
and  subsequent  sections  of  the  act.  it  is  apparent  that  it  was 
intended  as  a  punishment — a  forfeiture  of  rebel  property  for 
their  treasonable  acts. 

The  intent  never  to  pay  for  property,  thus  authorized  to  be 
seized,  is  so  obvious,  and  the  language  of  the  act  is  so  inap* 
propriate  for  such  a  purpose,  that  it  cannot  be  conceived  that 
it  was  intended  as  an  exercise  of  the  right  of  emiilent  domain 
— the  right  of  the  government  to  resume  the  estates  of  the  citi- 
zen for  public  use — and  would  be  such  a  palpable  violation  of 
the  last  clause  of  article  5,  amendments  to  the  constitution, 
which  provides,  "nor  shall  private  property  be  taken  for  pub- 
lic use  without  just  compensation,"  that  it  would  be  doing 
great  injustice  to  the  intelligence  of  the  Congress  that  enacted 
it,  as  well  as  great  violence  to  the  language  of  the  act,  so  to 
construe  it.  It  must,  then,  be  what  the  title  of  the  act,  and  the 
language  of  the  act,  purports  to  be.  a  forfeiture — a  punish- 
ment for  crime,  to-wit,  for  engaging  in  the  rebellion  or  aiding 
those  in  rebellion;  or,  in  other  words,  for  committing  treason. 

It  is,  then,  a  punishment  for  crime — treason — to  be  estab- 
lished before  a  court  of  the  United  States;  not  upon  an  indict- 
ment, arraignment,  and  trial  by  his  peers,  confronted  by  the 
witnesses,  and  the  testimony  of  two  witnesses  to  each  overt 
act,  the  unanimous  verdict  of  twelve  impartial  persons,  which 
may  be  selected  after  the  right  of  challenge  by  the  accused 
shall  have  been  exercised  or  waived,  and  the  judgment  of  the 
court  pronouncing  sentence  upon  the  verdict  of  guilty,  after 
the  accused  shall  be  heard  by  himself  and  counsel;  all  of  which 
are  understood  to  be  rights  secured  by  the  constitution;  but  il 
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is  by  an  ex  parte  proceeding  in,  rem,  in  the  absence  oi  the  party 
and  without  his  knowledge;  and,  though  the  trial  may  be  by 
jury,  it  is  to  be  selected  without  the  exercise  of  the  right  of 
challenge,  without  the  testimony  of  two  witnesses  to  each 
overt  act,  without  being  confronted  by  the  witnesses,  without 
being  heard  by  himself  or  counsel;  the  accused  is  convicted, 
stripped  of  his  estate,  impoverished,  his  innocent  offspring 
ruined,  with  the  traitor's  seal  placed  upon  him,  attaching  dis- 
grace to  his  posterity,  by  the  solemn  adjudication  of  the  court. 

After  being  thus  punished  by  a  proceeding  in  rem  he  may 
return  or  be  captured,  indicted,  put  upon  his  trial,  convicted, 
and  sentence  of  death  pronounced  by  the  court.  Or,  he  may 
be  acquitted  after  a  fair  trial,  by  an  impartial  jury,  being  con* 
fronted  by  the  witnesses,  and  the  testimony  of  two  witnesses 
to  each  overt  act  being  required,  und  having  been  heard  by 
bimsell  and  counsel;  and  thus,  by  the  most  solemn  act  and 
highest  evidence  known  to  the  law,  such  as  shall  never  be 
gainsayed  by  any  subsequent  proceedings,  hemay  stand  acquit- 
ted, his  innocence  ot  crime  manifested.  Still,  by  another  pro- 
ceeding in  rem^  he  finds  himself  convicted,  his  property  confis- 
cated, himself  and  offspring  ruined,  for  the  very  crime  he  now 
stands  acquit  of  committing. 

To  prevent  such  inconsistencies  and  sad  injustice,  among 
other  securities,  article  5  of  the  constitution  provides,  t^hat  **no 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  infa* 
mouscrime,unless  on  a  presentment  or  indictment  of  agrand  jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia  when  in  actual  service  in  time  of  war  or  public  danger; 
nor  be  deprived  oi  life,  liberty ,  or  property  mihout  due  process  of  law ;'^ 
and,  if  the  intent  to  make  this  of  universal  application  could 
be  made  more  imposing  by  anything,  than  by  theimport  of  the 
terms  used,  this  thing  is  to  be  found  in  the  exceptions  contain- 
ed in  the  article,  and  must  apply  to  all  cases  not  within  the 
exceptions. 

Let  us  pause  a  moment  to  consider  what  is  meant  in  the 
constitution,  "by  due  process  of  law,"  without  which  no  person 
ia  to  be  deprived  of  life^  liberty,  or  property.  Lord  Coke,  (2  Inst.^ 
60,)  gives,  as  the  settled  construction  and  true  meaning  of  the 
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worda  "{n*  b)'  the  law  of  the  land,"  in  Magna  CharUi,  "without 
due  processor  law,  so  that  no  man  be  taken,  imprisoned,  or 
put  out  of  his  free-hold,  without  due  process  of  laW;  that  is,  by 
indictment  of  good  and  lawful  men."  Judge  Kent,  in  his  24th 
lecture,  (1  w/.  Com.,  8  edition,  612,)  saj's:  *'lt  may  he  received, 
as  a  proposition  universally  understood  and  acknowledged 
throughout  this  country,  that  no  person  can  be  tr.ken  or  im- 
prisoned; or  disseized  of  his  free-hold  or  estate;  or  exiled  or 
condemned;  or  deprived  of  life,  liberty,  or  property,  unless  by 
the  law  of  the  land,  or  judgment  of  his  peers.  The  words,  by 
the  law  of  the  land,  as  used  originally  in  Magna  Charta,  in 
reference  to  this  subject,  are  understood  to  mean  due  process 
of  law,  that  is,  by  indictment  or  presentment  of  good  and  law- 
ful men.  The  better  and  larger  definition  o{  due  process  of  law 
is,  that  it  means  law  in  its  regular  course  of  administration, 
through  courts  of  justice.  Judge  Story,  in  his  Commentaries 
on  the  Constitution,  {vol.  3,  sec.  1783, /wjn^^  661,)  says:  *'The 
other  part  of  the  clause  is  but  an  enlargement  of  the  language 
of  Magna  Charta,  nee  super  cum  ibimus,  nee  super  eum  jnittimuSy 
nisi  per  leg(de  judicium  parium  suorum,  vel  per  legem  terrce,  neither 
will  we  pass  upon  him,  or  condemn  him,  but  by  thf.  lawful 
judgment  of  his  peers,  or  by  the  law  of  the  land.  Lord  Coke 
says  these  latter  words,  by  the  law  of  the  land,  mean  by  due 
process  of  law,  that  is,  without  due  presentment  or  indictment, 
and  being  brought  in  to  answer  thereto  by  due  process  of  the 
common  law.  So  that  this  clause,  in  effect,  affirms  the  right 
of  trial  according  to  the  process  and  proceedings  of  the  com- 
mon law." 

In  Eli^  vs.  Thompson,  (3  A.  K.  Alar.,  74,)  in  commenting  on  a 
corresponding  clause  in  our  State  constitution,  Judge  Mills, 
who  delivered  the  opinion  of  the  court,  said:  "It  is  evident 
this  section  contemplated  more  kinds  of  public  or  criminal 
prosecutions,  than  those  which  are  carried  on  by  indictment  or 
information.  In  all  it  secures  the  right  of  being  heard;  of  ob- 
taining the  nature  and  cause  of  the  accusation;  ot  confronting 
the  witnesses  and  disproving  their  evidence;  in  those  by  in- 
dictment or  information,  a  trial  by  jury  is  secured.  Determin- 
ing what  is  the  meaning  of  and  included  in  the  words   'crimi* 
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nal  prosecutions'  in  thi^  section,  m'^nsurably  controls  the 
whole  section.  They  evidently  mean  any  prosecution  carried 
on  in  the  name  of  the  Commonwealth  for  any  offense  or  crime 
against  society.  The  word  criminal  is  used  as  opposed  to  civil 
suits  or  actions.  The  one  includes  all  suits  of  the  govern- 
ment, the  end  and  design  of  which  is  punishment  of  the  ac- 
cused; the  other  embraces  all  actions  for  individual  redress." 

The  essential  provisions  of  the  clause  of  the  State  constitu- 
tion are  so  identical  with  that  of  the  United  States,  that  these 
remarks  apply  with  equal  force  to  the  latter;  and,  notwith- 
standing the  State  constitution  may  contemplate  more  kinds  of 
criminal  prosecutions  than  that  of  the  United  States,  yet  the 
great  and  essential  requisites  of  atrial  upon  indictment  are  in- 
dispensable to  a  conviction. 

It  is  further  declared,  in  arti«Je  6,  amendments  to  the  cod- 
stitution,  that,  ''in  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  of  a  speedy  and  public  trial,  by  an'  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall  have 
been  committed,  which  district  shall  have  been  previously  as- 
certained by  law,  and  to  be  informed  of  the  nature  and  cause 
of  the  accusation;  to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor;  and  to  have  the  assistance  of  counsel  for  his  de- 
fense." So  essential  to  the  security  and  liberty  of  the  citizen 
were  these  safe-guards  deemed,  that  these  explicit  amend- 
ments wer^  sought  and  obtained  to  the  constitution. 

Are  these  solemn  declarations  of  rights,  these  great  safe- 
guards*  to  the  security  of  the  citizen,  to  be  swept  away  by  the 
furor  of  this  rebellion?  Are  not  the  loyal  citizens  interested  in 
the  preservation  of  these  great  bulwarks  of  their  liberty,  for 
themselves  and  posterity?  These  proceedings  may  to-day  be 
the  engines  of  punishment  to  the  rebels,  but,  in  the  future,  they 
may  be  the  instruments  of  oppression,  injustice  and  tyranny  to 
themselves  or  their  posterity.  If  these  are  as  valuable  as  we 
have  been  taught  by  our  fathers  to  regard  them,  they  are 
worth  vastly  more  to  us  and  our  posterity  than  any  amount  of 
property  the  rebels  may  own,  though  it  were  a  hundred  fold 
more  than  it  is,  and  though  it  were  both  desirable  and  certain 
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that  we  should  secure  all  they  possess  Or,  if  viewed  in  the 
light  of  punishment  alone,  would  it  not  be  the  hight  of  mad- 
ness and  folly  to  throw  away  our  own  shield  and  safe-guard, 
revolutionize  our  government,  endanger  our  liberties,  in  order 
to  punish  our  enemies? 

The  framers  of  the  constitution,  having  closed  the  door 
against  legislative  attainder,  both  by  the  national  and  State 
legislatures,  first  by  section  9,  sub-section  3,  article  1,  United 
States  Constitution,  which  provides  that  ''no  bill  of  attainder  or 
ex  post  facto  law  shall  be  passed"  by  Congret»s — second,  by  sec- 
tion 10,  sub-section  1,  same  article,  which,  among  other  things* 
provides  that  no  State  shall  "pass  any  bill  of  attainder  expost 
facto  law,"  &c..  it  only  remained  to  place  the  proper  restriction 
on  judicial  attainder  for  treason,  to  get  rid  of  the  gross  injus- 
tice, oppressions  and  tyranny  of  the  common  law,  British 
statutes,  and  the  machinery  of  the  English  government,  often 
invoked  to  crush  and  ruin  those  who  had  become  obnoxious 
to  the  reigning  dynasty,  as  well  as  the  unjust  and  oppressive 
,  acts  of  the  American  States,  passed  under  the  deep  and  ex- 
cited resentments  of  the  Revolution.  And  this  was  most  ef- 
fectually done,  by  this  section  3,  article  3,  declaring  in  what 
treason  should  consist,  and  limiting  the  consequences  of  attain- 
der for  treason  to  forfeiture  for  the  life  of  the  offender,  as  to 
property. 

In  Gaines  vs.  Bufordi  {I  Dana,  bOi),)  Judge  Nicholas,  one  of 
Kentucky's  ablest  jurists,  has  well  said:  "Bills  of  attainder 
are  said  by  Woodeson,  in  his  lecture,  to  be  acts  of  supreme 
power,  pronouncing  capital  sentences  where  the  legislature 
assumes  judicial  magistracy;  and  bills  of  pains  and  penalties, 
those  which  inflict  milder  punishments.  But  it  is  believed 
ih&t  bills  of  attainder  is  a  generic  term,  comprehending  both 
descriptions  of  acts;  such,  at  least,  is  believed  to  be  its  true 
signification  as  used  in  our  constitutions.  Thus,  it  is  said  by 
the  Supreme  Court  of  the  United  States,  in  Fletcher  vs  Peck^ffi 
Cranch,  138,)  *abill  of  attainder  may  aflfect  the  life  of  an  indi- 
vidual or  may  confiscate  his  property,  or  both.'  So,  also,  it  is 
said  by  Judge  Tucker,  in  his  edition  of  Blackstone,  {vd,  I, p. 
892,)  *bills  of  attainder   are   legislative   acts,  passed   for   the 
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special  purpose  of  attainting  particular  individuals  of  treason 
or  fflony,or  inflicting  pains  and  penalties  beyond  or  contrary 
to  the  common  law.'  That  the  term  should  be  received  in  the 
large  sense  thus  given  to  it,  is  consonant  with  the  true  repub- 
lican character  of  our  institutions.  A  condemnatory  act  of  the 
legislature,  inflicting  upon  an  individual  or  class  of  individ- 
uals pains  and  penalties,  is  as  much  within  the  reason  of  the 
prohibition  as  if  it  inflicted- capital  punishment.  They  are 
equally  hostile  to  the  principles  of  civil  liberty  and  the  spirit  of 
our  constitutions.  They  are  equally  engines  of  tyranny  and 
oppre?<8ion,and  equally  unsuited  to  the  government  of  a  free 
people."  Again,  he  says:  "Bills  of  attainder  have  generally 
designated  their  victims  by  name;  but  they  may  do  it,  also,  by 
classes,  or  by  general  description  fitting  a  multitude  of  per- 
sons. Either  mode  is  equally  liable  to  moral  and  constitution- 
al censure.  They  have  generally  been  applied  to  punish  of- 
fenses already  committed;  but  they  have  been,  and  may  be, 
applied  to  the  punishment  of  those  thereafter  to  be  committed, 
or  for  criminal  omissions  thereafter  occurring." 

.  As  the  constitution  of  the  United  States  is  a  part  of  the  gov- 
ernment of  each  State,  so  is  the  constitution  of  each  State  a 
part  of  the  government  of  the  United  States;  it  takes  the  two 
to  make  a  perfect  government,  whether  this  be  said  of  the  oAe 
or  the  other.  All  the  sovereignty,  supiemacy,  wnd  perpetuity 
of  the  United  States  \a  found  in  the  express  and  implied  grants 
from  the  States  and  the  people  of  the  States,  as  specified  in 
the  constitution;  this  supreme  government  has,  as  the  founda- 
tion for  its  superstructure,  the  States.  All  the  sovereign  pow- 
ers not  delegated  to  the  United  States,  nor  prohibited  to  the 
States,  are  yet  reserved  to  the  States  or  people,  with  the  su- 
preme  right  to  legislate  on,  and  control  all  the  domestic  aflairs 
of  the  people  of  the  respective  States,  which  are  not  confided 
by  the  constitution  to  the  Federal  government.  The  constitu- 
tion of  each  State,  within  its  sphere,  and  not  in  conflict  with 
the  constitution  of  the  United  States,  is  as  sovereign,  supreme, 
and  dej^igned  to  be  as  perpetual,  as  the  constitution  of  the  Uni- 
ted States.  The  States  have  not  only  the  written  guaranty^ 
as  found  in  the  United  States  constitution,  that  they  shall  have 
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a  republican  form  of  government  and  be  protected  against  in- 
vasion, but,  if  the  United  States  constitii  ion  would  preserve 
its  own  perpetuity,  it  must  preserve  the  sovereignty,  suprem- 
acy and  perpetuity  of  each  State,  within  its  proper  sphere,  and 
when  it  shall  fail  to  do  this  it  will  have  been  revolutionized. 

It  is  then,  constitutionally,  as  impossible  for  the  United 
States  to  disregard  the  rights  of  the  States,  their  constitutions 
and  laws,  not  in  conflict  with  the  constitution  of  the  United 
States  and  its  laws,  made  in  pursuance  thereof, — and  thus  de- 
stroy a  State, — as  it  is  for  a  State,  constitutionally,  to  secede 
from  the  Union  and  disregard  the  constitution  and  laws  of  the 
United  States. 

As  the  constitution  of  the  United  States  never  contemplated 
its  own  destruction,  so  it  never  contemplated  the  destruction 
of  a  State  constitution.  "The  States  are,  in  that  instrument, 
(constitution  of  United  States,)  intertwined  with  the  nationa 
government,  as  essential  parts  thereof.  They  could  not  bel 
considered  competent  to  subserve  the  purposes  of  their  deati 
nation,  as  constituent  parts  of  that  government,  in  any  other- 
than  a  sovereign  character.  The  Senate,  the  most  important 
pillar  in  the  fabric  of  that  government,  is  composed  entirely  of 
State  materials.  It  is,  in  the  government  of  the  nation,  the 
representative  of  the  sovereignty  of  the  States,  and  was  de- 
signed not  only  to  check  and  control  popular  furors,  executive 
aberations  and  judicial  delinquencies,  but  to  infuse  into  execu- 
tive agency  its  monitory  influence."  (Commonwealth  vs.  Mor- 
rison, 2  A.  K.  Mar.,  87-8  ) 

Nor  can  there  be  any  conflict  between  the  States  and  United 
States  government,  growing  out  of  this  doctrine;  for,  as  has 
been  said  by  the  Supreme  Court,  in  Chief  Justice  Marphall's 
opinion  in  McCuUoch  vs.  Maryland,  before  recited:  "The  sov- 
ereignty of  a  State  extends  to  everything  which  exists  by  its 
own  authority,  or  is  introduced  by  its  permission;  but  does  it 
extend  to  those  measures  which  are  employed  by  Congress  to 
carry  into  efiect  powers  conferred  on  that  body  by  the  people 
of  the  United  States?  We  think  it  demonstrable  that  it  doe* 
not.  Those  powers  are  not  given  by  the  people  of  a  single 
State.     They  are  given  by  the  people  of  the  United  States,  to 
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a  government  whose  laws,  made  in  pursuance  of  the  con^tita- 
tion,  are  declared  to  be  supreme.  Consequently,  the  people  of 
a  single  State  cannot  confer  a  sovereignty  which  will  extend 
over  them.  If  we  measure  the  power  of  taxation  residing  in 
a  State,  by  the  extent  of  sovereignty  which  the  people  of  a 
single  State  possesses,  and  can  confer  on  its  government,  we 
have  an  intelligible  g^tandard  applicable  to  every  case  to  which 
the  power  may  be  applied.  *  *  *  We  have  a  principle 
which  is  safe  for  the  States,  arid  safe  for  the  Union.  We  are 
relieved,  as  we  ought  to  be,  from  clashing  sovereignty;  from 
interferring  powers;  from  a  repugnancy  between  a  right  of 
one  government  to  pull  down  what  there  is  an  acknowledged 
right  in  another  to  build  up;  from  the  incompatibility  of  a  right 
in  one  government  to  destroy  what  there  is  a  right  in  another 
to  preserve." 

This  same  doctrine  was  again  brought  under  review,  at  the 
December  term,  1862,  of  the  Supreme  Court  of  the  United 
States,  in  the  Bank  of  Commerce  vs.  New  York  Cily^  and  unani- 
mously adhered  to — opinion  by  Justice  Nelson. 

It  will  be  remarked,  that  for  convenience-,  and  for  the  want 
of  a  better  mode  of  expressing  the  meaning,  courts  and  otbeni 
of^en  speak  of  the  State  governments  and  United  States  gov- 
ernment, as  separate  and  distinct  governments;  but  this  is  gen- 
erally done  in  reference  to  the  separate  powers  which  belong 
exclusively  to  the  one,  or  the  other,  and  not  as  in  the  least 
militating  against  the  principle,  that  for  many  purposes  they  are 
essentially  one  and  the  game  government,  in  each  State. 

That  thfe  United  States  is  sovereign  and  supreme,  within  ita 
constitutional  sphere,  and  that  the  States  are  sovereign  and 
supreme  within  their  proper  spheres,  and  that  both  are  parts 
of  the  same  sovereign  government,  for  the  same  people,  and 
that  there  is  a  line  of  demarcation,  by  which  to  determine  the 
proper  jurisdiction  and  supremacy  of  each,  and  that  where  the 
supremacy  of  the  one  begins,  the  other  ends,  or,  in  other  words, 
where  the  State  supremacy  ends,  the  Federal  supremacy  be- 
gins, have  been  affirmed  in  one  way,  and  another,  by  an  un- 
broken current  of  decissions  of  the  Supreme  Court  of  the  Uni- 
ted States  from  the  c^se  of  Ware's  adnCr.  w.  Uylton,   1796,  (3 
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Dallas)  down  through  Osboume,  Sfr.  vs.  Bank  IJiiitcd  States, 
1824,  (9  W/ieaton;)  Brown  vs.  Maryland,  1827,  (12  Wheaton;) 
Weston  vs.  Charleston  City,  1829,(2  Peters;)  Providence  Bank  vs. 
BUlings  SfPittman,  1830,  (4  Peters;)  Worcester  vs.  Georgia,  1832, 
(6  Peters;)  Rhode  Island  vs.  Massachusetts,  1838,.  (12  Peters;) 
United  States  vs.  Graceatt,  1840,  (14  Peters;)  Dobbins  vs.  CarrCr. 
Erie  Co,,  Pa.,  1842,  (i(^  Peters;)  West  River  Bridge  Co.  vs.  Bat- 
tieboro,  1848,  (6  Hoiaard;)  Smith  vs.  Health  ComW.  of  N.  Y.,  1849, 
(7  Howard;)  to  the  cases  before  recited,  both  from  the  Supreme 
Court  of  the  United  States,  and  the  States. 

Ample  powers,  to  enforce  the  observance  of  the  constitution 
and  laws  of  the  United  States,  by  each  State,  and  the  people 
of  the  State,  are  conferred  by  the  constitution  upon  its  legisla- 
tive, executive  and  judicial  departments;  and,  by  peaceable 
means,  unless  in  cases  of  insurrection,  when  ample  war  pow- 
ers to  suppress  the  same  are  conferred;  but  this  is  the  full  mea*«- 
ure  of  the  powers  conferred  on  the  government.  Beyond  this 
it  cannot  go.  It  has  no  constitutional  power,  through  any  or 
all  of  these  agencies,  to  prostrate  a  sovereign  State,  its  consti- 
tution and  laws.  We  know,  as  a  historical  fact,  that  the  con- 
vention which  framed  the  constitution  refused  to  confer  upon 
the  Federal  government  the  power  to  make  war  on  a  State; 
experience  has  demonstrated  the  wisdom  of  this  refi.sal. 

Such  a  thing  as  a  State  constitution  becoming  forfeited  by 
reason  of  crime,  is  a  constitutional  impossibility.  Conspir- 
ators and  rebels,  a.^  has  been  shown,  may  get  control  of  the 
State  organization,  and  thereby  control  the  people;  but  all 
such  acts  are  usurpations  and  nullities,  and  as  much  in  con- 
flict with  the  State  constitution  and  government  as  in  conflict 
with  the  United  States  constitution  and  government.  And, 
when  the  organized  power  of  the  rebellion  shall  be  broken 
down,  then  the  constitution  and  laws  of  the  United  States 
again  become  operative  in  the  rebellious  States;  and,  as  a  part 
of  the  government  and  constitution  of  the  United  States,  the 
constitution  and  laws  of  the  respective  States,  which  were  so 
recognized  by  the  United  States  before  the  rebels  usurped  the 
State  government,  also  become  operative. 
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The  Federal  government  was  bound  by  duty  and  conatitu- 
tional  obligation  to  protect  the  people  of  the  States  against 
domestic  violence  and  revolution,  and  every  loyal  man  in  such 
States  had  a  right  to  rely  on  the  government  for  a  discharge  of 
those  dutiea;*l)ut,  either  for  a  want  of  ability  or  inclination,  it 
failed,  until  a  rebellion  of  gigantic  proportions  was  organized. 
After  being  thus  derelict,  it  would  indeed  be  a  monstrous  im- 
morality for  the  government  itself  to  persist  in  a  disregard  and 
violation  of  those  constitutions  and  laws,  instead  of  discharg- 
ing its  most  solemn  constitutional  obligations. 

The  Federal  government,  through  all  of  its  departments,  has 
acknowledged  this  obligation  to  the  loyal  men  of  the  seceeded 
States,  by  its  acts,  many  of  which  are  wholly  inconsistent 
with  the  idea  that  it  regards  them  or  would  treat  them  sis  alien 
enemies  because  of  the  unfortunate  condition  of  their  States. 
The  Supreme  Court  still  recognizes  the  venerable  Catron,  of 
Tennessee,  and  Judge  Wayne,  of  Georgia,  as  part  of  its  brdy. 
Judge  Lane,  a  citizen  of  Alabama,  is  still  recognized  as  the 
Judge  of  the  United  States  District  Court  for  that  State.  An- 
drew Johnson,  a  Senator  for,  and  citizen  of  Tennessee,  was 
permitted  to  retain  his  seat  in  the  Senate  long  after  the  separ- 
ation act  of  the  Tennessee  Legislature.  Horace  Maynard,  an- 
other citizen,  was  permitted  to  retain  his  seat  in  the  House  of 
Representatives.  Emerson  Etheridge,  another  citizen,  was 
elected  Clerk  of  the  House  of  Representatives,  and  held  the 
full  term<  all  after  the  separation  act.  Judge  Trigg,  another 
citizen  of  Tennessee,  is  now  the  United  States  District  Judge 
for  that  State,  by  executive  appointment  long  af^er  said  sep- 
aration act.  Andrew  Johnson  is  now  Brigadier  General,  and 
military  Governor  of  Tennessee.  General  Carter,  a  citizen  of 
Tennessee,  holds  a  commission  as  Brigadier,  and  is  in  com- 
mand of  a  large  force  of  commissioned  officers,  privates,  &c., 
all  Tennesseans — and  all  these  officers  by  executive  appoint- 
ment since  said  separation  act. 

Surely  the  Supreme  Court  would  not  recognize  and  permit 
an  alien  enemy  to  sit  as  part  of  its  constituent  body,  to  adju- 
dicate the  graveest  questions,  in  which  their  own  government, 
orita  people,  would  be  vitally  interested. 
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Congress  would  scarcely  let  alien  enemies  sit  and  vote  with 
them,  on  measares  of  the  most  momentous  character,  involv- 
ing the  destmy  of  this  government,  and  theirs. 

The  chief  executive  officer  of  the  nation  would  scarcely  be 
so  unmindful  of  his  official  oath  and  duty,  as  to  appoint  to 
stations  of  the  most  important  trust,  both  civil  and  military, 
alien  enemies.  * 

There  is  but  one  theory  upon  which  these  various  actions 
can  be  sustained;  and  that  is,  that  alt  the  secession  ordinances 
and  legislative  acts  are  unconstitutional  and  wholly  void,  and 
do  not  in  any  wise  disturb  the  relations  of  the  citizen  to  the 
Federal  government,  who  still  recognizes  his  allegiance  there- 
to, and  can  by  no  possibility  forfeit  any  rights,  of  person  or 
property,  of  his. 

It  would,  indeed,  be  a  strange  inconsistency  in  the  govern- 
ment to  recognize  the  officer,  and  his  official  conduct,  and  pay 
him  his  salary,  and  then  turn  about  and  take  his  property,  or 
debar  him  of  his  rights  of  person  or  property,  because  of  his 
residence  in  a  seceded  State.  The  loyal  citizens  of  these 
States,  unquestionably,  still  retain  all  their  original  rights,  sub- 
ject however,  for  the  time  being,  to  the  provisions  of  the  non- 
intercourse  laws  and  regulations  of  the  Treasury  Department, 
made  in  pursuance  thereof;  and,  to  a  great  national  policy 
growing  out  of  the  necessities  of  the  present  situation,  and 
such  as  is  calculated  to  prevent  the  enemy  from  being  bene-^ 
fitted. 

This  act  of  Congress,  not  only,  in  contravention  of  the  Uni- 
ted States  constitution,  forfeits  absolutely  the  personal  estate 
of  the  rebels,  but  also  declares  his  slaves  free,  in  contraven- 
tion of  the  legitimate  constitution  and  laws  of  the  seceded 
States,  and  also  in  contravention  of  the  constitution  and  laws 
of  the  loyal  States;  thus  perpetrating  the  double  violation  of 
the  United  States  constitution  and  State  constitutions,  and  de- 
stroying an  essential  and  integral  part  of  its  own  government. 

Is  it  possible  that  loyal  States  have  forfeited  any   rights  by 
this  rebellion?     Can  it  be  that  their  constitution  and  laws 
which  existed  previous  to  the  rebellion,   and  were  respected 
and  observed  by  the  Federal  government,  are  any  the  less  obr 
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legatory  and  sacred  now  than  then?  Is  it  possible  that  the 
loyal  citizens,  of  the  loyal  States,  have  lost  the  right  to  enact 
their  own  laws,  not  inconsistent  with  the  constitution  of  the 
United  States  and  laws  enacted  in  pursuance  therewith,  and 
have  those  laws  observed  by  that  government  for  which  they 
have  so  freely  poured  out  their  blood  and  treasure?  These 
are  great  and  essential  principles  in  our  system  of  free  gov- 
ernment that  should  not  be  thrown  away,  merely  for  the  grati- 
fication of  punishing  rebels;  and,  when  once  lost,  may  never 
be  regained. 

Can  this  act  of  Congress,  so  violative  both  of  the  United 
States  and  State  constitutions,  be  upheld,  either  by  the  laws  of 
nations,  or  by  the  laws  and  usages  of  war,  as  recognized  by 
modern  civilized  and  christian  nations? 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  Su- 
preme Court  oi  the  United  States,  in  the  case  of  the  United 
SitUes  vs.  Perchemany  (7  Peters,  86,)  says:  "It  may  not  be  on- 
worthy  of  remark,  that  it  is  very  unusual,  even  in  cases  of  con- 
quest, for  the  conqueror  to  do  more  than  displace  the  sover- 
eign and  assume  dominion  over  the  country.  The  modem 
usage  of  nations  which  has  become  law  would  be  violated; 
that  sense  of  justice  and  of  right,  which  is  acknowledged  and 
felt  by  the  whole  civilized  world,  would  be  outraged,  if  private 
property  should  be  generally-  confiscated,  and  private  rights 
annulled.  The  people  change  their  allegiance;  their  relatione 
to  their  sovereign  are  dissolved;  but  their  relations  to  each 
other,  and  their  rights  of  property,  remain  undisturbed." 

Another  of  America's  greatest  publicists,  Mr.  Wbeaton, 
says:  "But,  by  the  modern  ttsagt»  of  nations,  which  has  now 
acquired  the  force  of  law,  temples  of  religion,  public  edifices 
devoted  to  etvil  purposes  only,  monuments  of  art,  and  reposi- 
tories of  science,  are  exempt  from  the  general  operations  of 
war.  Private  property  on  land,  is  also  exempt  from  confisca- 
tieo,  with  the  exception  of  such  as  may  become  booty  in 
special  casea  when  taken  fVom  the  enemy  in  the  field  or  in 
4ieeeiged  towns,  and  of  military  contributions  levied  upon  the 
JBliabilant»of  th»  hostile  territory.     This  exempUm  ettends  eten 
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to  an  ab$olute  and  unqualified  conquest  of  the  enemies  country, "    (Ele- 
ments  of  International  Law,  page  421.) 

In  the  case  before  the  Supreme  Court  of  the  United  Statecr, 
of  Ware,  admW,  of  Jones  vs.  Hplton,  before  recited,  Chase,  Jus- 
tice, on  this  subject,  said:  '4t  is  admitted  that  Virginia  could 
not  confiscate  private  debts  without  a  violation  of  the  modern 
law  of  nations;  yet,  if  in  fact  ahe  has  done  so,  (he  law  is  oblig- 
atory on  all  the  citizens  of  Virginia,  and  on  her  courts  of  jus- 
tice; and,  in  my  opinion,  on  all  the  courts  of  the  United  States. 
If  Virginia,  by  such  conduct,  violated  the  la'w  of  nations,  she 
was  answerable  to  Great  Britain,  and  such  injury  could  only 
be  redrettsed  in  the  treaty  of  peace."  (1  Peters^  Cond.  Repts., 
106.)  Pattekson,  Justice,  said:  *'It  has  been  made  a  question, 
whether  tbe  confiscation  of  debts,  which  were  contracted  by 
individuals  of  difierent  nations  in  time  of  peace,  and  remained 
due  to  individuals  of  the  enemy  in  time  of  war,  is  authorized 
by  the  law  of  nations  among  civilized  States?  I  shall  not 
however,  controvert  the  position  that,  by  the  rigor  of  the  law 
of  nations,  debts  of  the  description  just  mentioned  may  be 
confiscated.  This  rule,  by  some,  has  been  considered  a  relic 
of  barbarism;  it  is  certainly  a  hard  one,  and  cannot  continue, 
long  among  commercial  nations;  indeed,  it  ought  not  to  have 
existed  among  any  nation,  and,  perhaps,  is  generally  exploded 
at  the  present  day  in  Europe."  (1  Peters'  Cond.  Repts.,  126.)^ 
At  page  127,  the  same  judge  says:  '*The  relation  which  the 
parties  stood  in  to  each  other  at  the  time  of  contracting  these 
debts,  ought  not  to  pass  without  notice.  The  debts  were  con- 
tracted while  the  creditors  and  debtors  were  subjects  of  the 
same  king,  and  children  of  tbe  same  family.  They  were  made 
ander  the  sanction  of  laws  common  to  and  binding  on  both. 
A  revolution  war  could  not,  like  other  wars,  be  forseen  or  cal-. 
culated  upon.  The  thing  was  improbable.  No  one,  at  the 
time  that  the  debts  were  contracted,  had  any  idea  of  a  sever- 
ance or  dismemberment  of  the  empire,  by  which  persons,  whd 
bad  been  united  under  one  system  of  civil  polity,  should  be 
torn  asonder  ^nd  become  enemies  for  a  time,  and  perhaps' 
aliens  forever.  Contracts,  entered  into  in  such  a  static  of 
tbinfgs,  ought  to  be  sacredly   regarded.    Inviolability  seems^ 
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to  be  attached  to  them."  Wilson,  Justice,  said:  '*Wben  the 
United  States  declared  their  independence,  they  were  bound 
to  receive  the  law  of  nations  in  its  modern  state  of  purity  and 
refineaaeot.  By  every  nation,  whatever  its  form  of  govern- 
ment, the  confiscation  of  debts  has  lon^  been  considered  dis- 
reputable; and  we  know,  that  not  a  single  confiscation  of  that 
kind  stained  the  code  of  any  of  the  European  powers  who 
were  engaged  in  the  war  which  our  revolution  produced.*'  (1 
Peteri'  Cond,  Repts.,  128.) 

It  is  clear  that,  if  the  laws  of  nations  did  not  tolerate  the 
confiscation  oi  private  debts  and  private  property,  in  the  eigh-  - 
teenth  century,  that,  with  nearly  a  century's  advance  of  com- 
merce, civilization,  and  Christianity,  the  improvements  and 
meliorations  of  the  usages  and  customs  of  nations  toward  each 
other,  growing  out  of  those  benign  influences,  must  render  the 
barbarous  rules  of  the  past  intolerable. 

Neither  the  laws  of  nations,  nor  the  laws  and  usages  of  war, 
as  now  recognized,  authorize  this  general  and  universal  con- 
fiscation of  private  property. 

But,  it  may  be  said  that  neither  the  laws  of  nations,  nor  the 
usages  of  war,  are  obligatory  on  a  sovereign,  if  he  sees  proper 
to  prescribe  another  rule,  and  this  may  be  true;  yet,  when  oar 
government  attempts  to  prescribe  a  rule,  such  rule  must  be  in 
subordination  to  the  constitution,  and,  if  violative  of  any  con- 
stitututional  provision,  it  is  not  a  rule,  but  a  nullity. 

The  property  forfeited  by  this  act  of  Congress  is  not,  by  the 
law  of  nations,  prize;  it  is  not  booty,  nor  contraband  uf  war. 
It  is  not  forced  military  contribution,  nor  is  it  property  used  or 
employed  in  the  war  or  in  resistance  to  the  laws.  But  it  is 
private  property,  outside  the  conflict  of  arms,  forfeited,  not  be- 
cause it  is  the  instrument  of  oflfense,  but  aq  a  penalty  for  the 
crime  of  the  owner. 

But,  if  this  were  not  so,  the  3d  section,  3d  article  U-nited 
States  constitution,  by  declaring  in  what  treason  shall  consist, 
what  shall  be  the  requisite  proofs, and  the  limitation  on  its  pun- 
ishment, has  most  efieotually  placed  a  limitation  on  the  war 
power  as  to  this  crime.  Treason  can  only  be  committed  by 
levying  war  against  the  United  States,  or  in  adhering  to  their 
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enemies,  giving  them  aid  and  comfort  in  time  of  war.  Treason 
can  only  be  committed  \by  persons  owing  allegiance,  either  ab- 
solute as  citizens,  or  qualified  as  denizens. 

In  order  to  punish  treason,  the  offender  must  be  indicted,  ar- 
raigned, convicted  and  adjudged  guilty,  and  then,  if  sentenced 
to  death,  no  other  punishment  can  be  inflicted;  but,  if  the  death ' 
penalty  is  not  prescribed,  fine,  imprisonment  and  forfeiture  for 
life,  may  be  prescribed — but,  to  the  war  power,  belongs  no 
right  of  punishment  for  treason.  No  military  court,  no  mili- 
tary tribunal,  can,  or  dare  attempt  to  punish  for  treason.  The 
trial  of  this  crime  has  been  confided,  by  the  constitution,  to  the 
civil  courts  of  the  country;  the  punishment  is  to  be  prescribed ' 
by  the  laws  of  the  land,  with  the  limitation  that  no  attainder 
shall  work  corruption  of  blood  or  forfeiture,  except  for  the  life 
of  the  person  attainted. 

It  has  been  well  said  by  Judge  Thomas,  a  representative  in 
Congress,  and  one  of  Massachusetts'  most  accomplished  law* 
yers,  "that  the  powers  of  M^ar  are  almost  infinite.  The  re- 
sources of  this  vast  country  spring  to  the  open  hands  of  this 
government.  All  that  men  have,  even  to  their  lives,  are  at 
the  service  of  their  country.  The  government  can  raise  an  ' 
army  of  over  seven  hundred  thousand  men;  can  arm  and ' 
equip  them  with  the  best  appliances  of  war;  can  cover  the 
rivers  and  bays  and  seas  with  its  navy;  can  blockade  a  coast 
of  three  thousand  miles;  and  may  cut  down  the  last  rebel  on 
the  field  of  battle.  Such  is  the  power  of  war.  But  when  all 
these  powers  shall  have  been  used,  when  peace  shall  have 
been  restored,  or  when  the  rebels  shall  come  and  lay  them- 
selves at  the  feet  of  the  government,  or  be  taken  captive  by  its 
armies,  then,  also,  will  this  government  be  shown  to  be  the 
most  powerful  and  the  noblest  on  the  earth,  not  because  the 
captured  rebel  is  at  its  mercy,  but  because  he  is  not.  Be- 
cauHC,  under  the  shield  of  the  constitution,  the  rebel  at  its  feet 
is  stronger  than  armies,  stronger  than  navies.  It  cannot  touch 
a  hair  of  his  head,  or  take  from  him  a  dollar  of  his  property^ 
tinti  it  shall  hav^  tried  and  condemned  him  by  the  judgment  of 
his  peers  and  the  laws  of  the  land.  Are  these  written  consti- 
tutions established  to  give  to  government  power,  without  limit, 
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over  the  property,  liberty,  and  life  of  the  citizen,  or,  are  they 
made  to  define  and  limit  the  power  of  the  government,  and  to 
shield  and  protect  the  rights  of  the  citizen?" 

When  this  vast  army,  of  three- fourths  of  a  million  of  citizen 
soldiers,  shall  have  accomplishes!  its  mission;  when  they  shall 
be  dispersed,  sent  to  them  homes,  again  to  resume  their  do- 
mestic duties  and  the  callings  of  civil  life;  when  the  constitu- 
tion and  laws  of  the  United  States  shall  again  be  administered 
through  the  agencies  of  its  civil  officers;  when  the  citizens 
ahall  again  apply  to  the  civil  courts  for  the  redress  of  their 
grievances  and  the  vindication  of  their  rights;  when  honest, 
^ithTuI,  intelligent  men,  who  have  made  the  constitution  and 
taws  of  their  country  the  study  of  their  lives,  unstirred  by  pas- 
sion and  unbiassed  by  partiality,  shall  sit  in  the  ''judgment 
seat^,"  then  may  we  hope  to  see  the  constitutions  of  the  Uni- 
ted IStates  and  of  the  respective  States  administered  as  the  su- 
preme law  of  the  land;  then  may  we  hope  that  the  citizen 
will  be  made  to  know  that  the  acts  of  Congresses,  and  proc* 
lamations  of  Presidents,  made  without  the  authority  of  the 
ponstitution  and  in  contravention  thereof,  are  mere  bnUem  fid- 
mens — nullities. 

The  infinite  wisdom  of  the  constitution  is  made  the  more 
manifest  by  the  magnitude  of  this  rebellion.  For,  when  it  shall 
have  been  subdued,  and  the  majesty  of  the  constitution  and 
laws  of  the  United  States  shall  be  acknowledged  throughout 
its  broad  confines,  and  when  it  shall  have  exhausted  the  meas- 
ure of  punishment  it  may  prescribe,  within  constitutional  lim- 
its, on  the  guilty,  there  the  punishment  must  cease.  The  con- 
stitution does  not  permit  the  calamity  to  be  visited  on  the  un- 
oflTending  ofispring,  and  many  millions  of  these  reduced  to  a 
state  of  absolute  and  unmitigated  pauperism. 

If  it  be  said  that  Congress  may  prescribe  a  fine,  and  that 
such  would  operate  as  an  absolute  forfeiture  piv  tanto — to  that 
extent, — it  may  be  replied,  that  when  Congress  shall  exercise 
this  power,  under  the  constitution,  it  will  be  the  duty  of  courts 
to  administer  its  enactments,  unless  these  should  co;iflict  with 
article  8,  amendments  to  the  constitution,  which  provides,  th«t 
^'excessive  bail  shall  not  be  required,  nor  excessive    fines  im- 
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posed,  nor  crael  and  unasual  punishments  inflicted."  But  the 
rig;ht  to  impose  fines  for  crimes,  limited  only  by  said  amend- 
ments, cannot  authorize'  the  exercise  of  an  unlimited  power  of 
forfeiture  forbidden  by  another  clause  of  the  constitution. 

If  the  principles,  herein  announced,  be  correct,  it  followov 
that  the  absolute  forfeiture  of  the  slaves,  and  freedom  thereof 
of  those  convicted  under  the  first  and  second  sections  of  said* 
act  of  Congress-'^although  the  conviction  and  judgment  other- 
wise may  be  strictly  in  accordance  with  the  constitution — is 
also  unconstitutional  and  void,  as  being  in  conflict  both  with 
the  constitution  of  the  United  States  and  of  this  State;  for* 
whatever  may  be  the  embarrassments  growing  out  of  the  r^- 
pugnance  of  those  who  may  administer  the  Federal  govern* 
ment,  to  its  holding  slaves,  or  the  use  to  which  they  may  de- 
sire to  dedicate  them,  in  the  exercise  of  the  right  and  power 
of  the  government  to  forfeit  for  the  life  of  the  offender,  ^n 
judgment  of  treason  against  him,  yet  this  cannot  confer  on  the 
government  power  forbidden  by  the  constitution  of  the  United 
States  and  violative  of  the  St(ite  constitutions. 

The  principles  intended  to  be  illustrated  in  this  opinion  are 
briefly: 

1.  That  the  government  of  the  United  States  is  sovereign, 
supreme,  and  designed  to  be  perpetual,  but  is  a  government 
of  enumerated  powers  and  specified  grants,  including  such  as 
are  necessarily  implied. 

t.  That  the  State  governments,  for  all  purposes  not  confided 
to  the  Federal  government,  are  also  sovereign,  supreme,  and 
designed  to  be  perpetual. 

3.  That  these  two  governments  are  parts  of  one  whole,  and 
that  the  constitution  and  laws  of  the  Fedefal  government  is 
part  of  each  State  government,  and,  vice  versa,  the  constitution 
and  laws  of  the  respective  States  are  parts  of  the  FederaF  gov- 
ernment, within  such  respective  States. 

4.  That  in  a  conflict  as  to  supremacy,  between  the  United 
States  and  a  State,  the  States  have  agreed  to  abide  the  decis- 
ion of  the  Supreme  Coijrt  of  the  United  States. 

5  That  there  is  no  constitutional  mode  by  which  a  State 
and  its  citizens  can  withdraw  from    the   Union,  repudiate  the 
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allegiance  due  the  United  States,  and  reject  its  aathorit3^*  and 
that  all  such  attempts  violate  both  the  Federal  and  State  con- 
stitutions, and  are  revolutionary. 

6.  That  on  a  restoration  of  the  national  aathority  over  the 
•eceded  States,  their  coni>titution  and  laws,  which  existed  and 
were  recognized  by  the  Federal  government  previous  to  the 
rebellion,  become  operative  as  part  of  the  national  govern- 
ment. 

7.  That  the  States  cannot,  constitutionally,  by  legislative, 
executive,  or  judicial  action,  destroy  the  United  States  govern- 
ment, nor  can  they  constitutionally  destroy  it  by  force  of  arms 
Nor  can  the  United  States  constitutionally  destroy  aStategovv 
ernment  by  any  or  all  of  these  means. 

8.  That  the  United  States  constitution  confers  ample  pow- 
ers on  the  government  to  enforce  the  observance  of  its  laws, 
either  peaceably,  or  by  force  if  necessary,  on  the  part  of  the 
States  and  the  citizens  of  the  States,  but  cannot  make  war  on 
a  State  for  any  purpose  of  its  destruction. 

9.  That  the  government  of  the  United  States  is  under  con- 
•titutional  obligation  to  protect  each  State  against  invasion, 
and  domestic  violence,  and  revolution,  and  every  loyal  citizen 
has  a  right  to  expect  a  faithful  observance  of  this  obligation, 

10.  That,  as  the  constitution  and  laws  of  the  United  States 
are  supreme  over  the  constitution  and  laws  of  a  State,  there 
can  be  no  conflict;  all  laws,  therefore,  must  be  in  conformity 
to  the  Federal  constitution,  and  not  in  conflict  with  a  State 
constitution,  to  be  valid. 

11.  That  both  the  Congress  of  the  United  States  and  State 
legislatures  are  prohibited  from  passing  bills  of  attainder,  and 
that  none  but  judieial  attainder  is  known  to  our  constitutions, 
whether  Federal  or  State. 

12.  That  judicial  attainder  can*only  be  had  upon  a  criminal 
proceeding,  and  must  be  upon  indictment,  or  other  legal  pro- 
ceedings, with  a  trial  and  judgment  as  upon  an  indictment. 

13.  That  treason  against  the  United  States  can  only  be  com- 
mitted by  actually  levying  war  agains^them,  or  in  adhering  to 
their  enemies,  in  time  of  war,  giving  them  aid  and  comfort. 
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14.'  That  the  trial  and  punishment  for  treason  has  been  con- 
fided, by  the  constitution,  to  the  courts  of  the  countr}';  the  pun- 
ishment to  be  prescribed  by  dongress,  within  constitutional 
limits. 

15.  That  even  upon  judicial  attainder,  for  treason,  there  can 
be  no  forfeiture  of  either  real  or  personal  estate,  save  for  the 
life  of  the  person  attainted. 

16.  That  the  limitation  on  the  power  to  punish  for  treason 
is  a  limitatioit  on  the  war  power,  as  to  this  crime. 

17.  That  this  act  of  Congress  of  17th  July,  1862,  to  suppress 
insurrection,  &c.,  is  in  derogation  of  the  pergonal  rights,  and 
rightj  of  property,  of  the  citizen  as  guaranteed  both  in  the 
Federal  and  State  constitutions. 

.  18.  Thnt  said  act  is  not  in  conformity  with  the  Federal  con- 
stitution, and  is  in  conflict  with  the  constitution  and  laws  of 
the  States,  and  derogatory  to  their  sovereignty. 

19.  That  said  act  cannot  be  justified  by  the  laws  of  nations^ 
nor  by  the  usages  of  war  as  recognized  by  modern  civilized 
and  christian  nations. 

20.  That  being  in  conflict  with  the  United  States  constitu- 
tion, it  cannot  be  upheld  as  a  rule  prescribed  by  a  sovereign, 
in  derogation  of  the  law^  of  nations,  but  is  a  nullity. 

Believing  that  the  principles  involved  and  the  consequences 
growing  out  of  them,  more  important  than  any  heretofore  be- 
before  this  court,  it  has  seemed  proper,  to  me,  to  array  the  au- 
thorities and  reasons,  of  those  great  luminaries,  which  have 
preceded  me,  rather  than  attempt  an  original  argument* 
hoping  also  that  it  will  be  more  conducive  to  the  establishing 
of  sound  constitutional  principles  than  could  have  been  reason- 
ably expected  had  the  argument  rested  on  my  own  humble 
authority.  R.  K.  WILLIAMS. 
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ACT  OF  A8SEMBLT—  • 

1.  Ab  act  of  the  Qeneral  Atnembly,  which  provides  that  it  shall  take  effect  from 
ita  passage,  takes  effect  on  the  day  of  its  approval  bj  the  Governor,  ^nd  mast  be  re- 
garded as  being  in  force  during  the  whole  day  upon  which  it  is  approved,  in  con- 
formity to  the  general  rale  that  where  a  computation  is  to  be  made  from  an  act  done, 
Ui«  day  upon  which  the  act  is  done  is  te  be  included. — Mallory  d:  Co.  o«.  BiUt,„»  53 

2.  A  judgment  was  rendered  en  the  24th  day  of  May,  1861,  fer  debt  due  by  not*^ 
the  same  day  on  which  the  Governor  approved  the  act,  entitled,  ''an  act  to  suhpend 
the  oirouit  and  ether  ceurts  in  tbis  Commonwealth,  and  for  other  purposes,"  by  which 
the  rendition  of  such  judgments  was  prohibited  trom  the  passage  of  the  act  until  the 
Ui  day  ef  January,  1862.  It  did  not  appear  at  what  hour  the  act  was  approved,  nor 
ftt  what  hour  the  judgment  was  rendered.  Meld,  1  bat  the  judgment  was  improper- 
ly rendered,  because  the  aet  was  in  force  during  the  whole  of  the  day. — /6.........  M 

AGENT— 

dee  Ae«»c«. 

ALIENS— 

1.  A.n  alien  cannot  inherit  land  in  this  Sute.  {Hardin,  61;  2  MeU,  187.)  But 
an  alien  friend,  residing  in  tbis  State  two  years,  is  entitled  te  receive,  held  and  pass 
any  right  to  land  within  the  Commonwealth  during  the  continuance  of  his  residence 
after  that  period.  (1  Stahttt  law,  112;  1  BevUed  Statutet,  239.)— Fcaiber  or 
reaJber 33 

2.  Where  hy  a  treaty  with  a  foreign  nation,  foreigners  are  allowed  three  years 
within  which  to  claim  real  estate  coming  to  them  in  this  (^tate  by  devise  or  descent, 
and  to  make  disposition  thereof,  they  must  assert  their  right  within  that  period,  be- 
oause  there  is  nothing  forbidding  the  State  legislation  which  denies  the  right  to  that 
class  of  persons  after  that  time — the  State  law  being  so  far  affected  by  the  treaty  as 
to  become  inoperative  for  that  period  but  no  further. — lo 33 

See  Cbn/ffeafion.     Con$U*uHanal  Law, 

ASSAULT  AND  BA.TTERY— 

In  an  action  against  several  defendants,  for  assault  and  battery,  they  filed  separate 
answers;  a  joint  verdict  was  rendered  against  them,  and  judgment  entered  according- 
ly. A  new  trial  wad  granted  as  to  one,  (an  infant,  because  no  guardian  ad  Uttm  had 
been  appointed,)  and  refused  as  to  the  others,  against  whom  the  judgment  was  al- 
lowed to  stand  for  the  sum  named  in  the  verdict.  The  judgment  is  ajirmed,  (Judge 
Williams  dissenting.)     Civil  Code,  Me.  402;  15  B,  Mon.,  547.) 

See  the  dissenting  opinion  of  Judge  Williams. — BuckUt  e«.  Lamhtrt ..330 
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ASSIGNMENTS- 
IK   GOH  i*IMPLATTON  OF  IK80LTENCT — 

1.  See  the  opiDion  for  a  s^tement  of  facts  in  this  case  adjadged  sufficient  to  bring 
it  within  the  operation  of  the  act  of  1856,  prohibiting  sales,  Ac,  made  by  debtors  in 
•on temptation  of  insolrency,  and  with  the  design  to  prefer  one  or  more  creditors  te 
the  ezoluaion  in  whole  or  in  part  of  others. — Appleg^tt  A  Co,  ««.  Murrill 22 

2.  The  right  of  an  attaching  creditor,  (under  the  act  of  1796  to  prevent  fraudulent 
sales  and  conveyances,)  to  sei  aside  a  sale  which  is  merely  fraudulent  and  colorable, 
and  to  subject  to  the  payment  of  his  debt  the  property  and  effects  of  the  fraudulent 
Tendor,  is  not  taken  away  or  impaired  by  the  act  of  1816  to  prevent  preferences 
among  creditors  in  contemplation  of  insolvency.  The  former  act  was  not  repealed 
by  the  latter;  they  embrace  distinct  classes  of  eases,  and  provide  appropriate  reme- 
dies for  each. — MilUtt  vt.  Pottinger 21S 

3.  The  act  of  1856,  tuprOf  does  not  prohibit,  or  afford  a  remedy  for,  sales  or  assign- 
mcnts  that  are  merely  fraudulent,  although  it  prohibits  the  preference  which  the  act 
•f  1796  allowed.--/6 211 

4.  To  maintain  the  right  conferred  upon  creditors  by  the  act  of  1856,  eupra,  it  is 
Indispensable  to  show:  Jirttf  that  the  sale,  mortgage  br  asBignment  was  made  "ineon- 
temptation  of  insolvency,"  and,  teeond,  that  it  was  made  by  the  debtor  "with  the  <U- 
$ign  to  prefer  one  or  more  creditors,  to  the  exclusion  in  whole  or  in  part  of  others." 
The  absence  of  either  of  these  e8sentia1.«  is  fatal  to  the  claim  of  the  party  seeking  the 
benefit  of  the  act,  ho-wever  fmudulent  the  transaction  may  be. — Ih 218 

5.  In  JnlT»  1861,  a  debtor  conveyed  70  acres  of  land  to  a  creditor,  in  payment  of 
$1,000  due  him.  In  November  afterwards,  he  conveyed  the  residue  of  his  land  te 
•nreticff,  in  consideration  of  their  agreeing  to  pay  debts,  amounting  to  $5,020,  for 
which  they  were  bound  for  him.  At  the  time  of  the  first  conveyance  he  owned  ne 
property  suHjeot  to  his  debts  except  the  lands,  and  his  debts  amounted  to  over  $^2,- 
060.  The  lands  were  worth  about  $6,000.  Heldf  That  the  oonveyances  were  made 
in  contemplation  of  insolvency,  and  for  the  purpose  of  preferring  some  of  his  credi- 
tors over  others. — Story  vt.   Oraham 319 

6.  Quere,     Must  a  creditor,  who  attacks  conveyance  by  his  debtor  upon  the  ground 
-  that  it  was  made  in  contemplation  of  insolvency,  and  with  the  design  to  prefer  cer- 
tain creditors,  allege  in  his  petition  that  the  conveyance  was  made  within  eix  months 
before  the  commencement  of  the  action?    {See  2  Met.,  146;  lb.,  457.) — Ih 319 

ASSIGNOR  AND  ASSIGNEE— 

1.  The  payor  of  a  note,  when  sued  by  an  assignee,  has  not  merely  an  equitable, 
but  a  legal  right  to  avail  himself,  as  matter  of  defense,  of  any  usury  embraced  in  the 
note,  or  of  any  payments  made  to  the  payee  before  notice  of  the  a^i^ignment — 7Vim, 
Ac,  vt.   TripUtt 5T 

2.  Payor  of  a  note,  sued  by  assignee  of  payee,  pleads  certain  payments  to  payee 
before  notice  of  the  assignment,  as  a  set  off,  and  usurious  interest  embraced  in  the 
note,  as  a  counter  claim.  /Tw/ei,  That  the  anfmer  presents  only  matter  of  defense, 
and  no  rt-ply  is  necessary;  and  that  the  assignor  is  not  a  necessary  party  to  the  con- 
troversy between  the  payor  and  assignee. — 76 57 

3.  By  the  law  of  ihis  State,  a  remote  asifignor  of  a  note  is  not  primarily  liable  te 
the  h'tlder;  and  the  immediate  assignor  is  only  liable  for  the  consideration  received, 
with  six  per  cent,  interest,  and  the  hoi.  ercannot  make  him  liable  without  first  pros- 
ceuting  the  payor  with  diligence.  Otherwise  by  the  law  of  Louisiana. — Short,  A*. 
M.    :rr«5ii« 299 
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ATTAr-HMlTNTS— 

1.  The  Revised  Statutetf  chap.  5S,  art,  2,  «ec.  6,  proTi<1p^  that  upon  the  return  ofaa 
attachment  for  rent  issued  by  a  justice  of  the  peace,  to  ibe  circuit  court,  "the  pro- 
oeeding  shall  be  the  same  as  on  other  common  law  attachments."  Thin  must  be  cob- 
•trued  as  referring  to  attachments  then  authorized  by  the  Code  of  Practice,  title  8 
chapter  3.  An  order  discharging  such  attachment,  on  motion,  upon  the  ground  that 
it  was  obtained  upon  an  insufBoient  affidavit,  is  not  a  final  order  from  which  an  ap- 
peal can  be  prosecuted.  The  party  desiring  a  reinstatement  of  the  attachment  should 
obtain  leave  and  apply  to  a  judge  of  the  court  of  appeals.  (  Original  (^de,  tect.  30S 
toS09.)—Leet  r».  Lockett 66 

2.  How  a  valid  statutory  bond  to  perform  the  judgment  of  the  court  in  an  attach- 
ment case  may  be  enforced. — lb 5ft 

3.  A  judgment,  giving  priority  to  one  creditor  over  another,  an  to  attached  funds 
of  a  debtor,  which  does  not  distribute  the  fund,  nor  give  ^ny  other  relief  to  either  of 
the  parties,  is  not  a  final  order.  {Bondurant  vt.  Apperton,  ante.) — Baneon  va.  Bow- 
ser  108 

4.  The  filing  of  an  affidavit  by  the-  defendant  controverting  the  ground  upon  wfaiieh 
an  attachment  issued,  and  praying  for  a  discharge  thereof,  is  an  appearance  to  tha 
action.  The  attachment  authorized  by  eertion  221  of  the  Civil  Code  is  a  provisional 
remedy  in  a  personal  action.  It  is  not  distinct  and  cannot  be  separated  from  the  ac- 
tion.    They  constitute  but  one  proceeding. —  Duncan  vt.  Mfichliffe 118 

5.  In  9€ction2%9  of  the  Civil  Code,  which  declares  that  the  affidavit  of  the  plain- 
tiff upon  which  the  attachment  is  isi>ued,  and  the  affidavit  of  the  defendant  contro- 
verting that  of  the  plaintilT,  shall  be  regarded  as  the  pleadings  in  the  attachment, 
the  words,  **and  have  no  other  effect**  were  introduced  merely  for  the  purpose  of 
preventing  the  affidavits  from  being  regarded  as  evidence. — Ih 118 

.6.  A  defendant,  against  whom  an  attachment  issues,  appearing  and  not  contesting 
it,  it  must  be  regarded  as  valid.*  {Civil  Code^  «ec. 287.) — Spalding  vi,  Simme 28ft 

7.  The  courts  incline  to  an  equitable  construction  of  the  attachment  laws,  so  a«  to 
secure  the  rights  of  creditors,  and  to  make  the  statutes  remedy  the  evils  as  designed 
by  the  legislature  enacting  them.     (10  Grat.,  289;  10  /(.,448;  10  Rich.^  15.^/6. ...28ft 

8.  Where  the  debtor  leaves  his  home,  with  the  intention  of  going  out  of  the  State 
and  consumates  this  purpose,  and  w  aboent  from  hie  home  pursuant  to  such  intention 
for  the  period  of  four  months,  it  must  be  regarded  at  absence  from  the  State  and 
ground  for  attachment;  although  some  unlooked-for  casualty  may  have  delayed  him 
a  fow  days  from  passing  beyond  the  territorial  boundary  of  the  State. — Ib...,^ 28ft 

9.  It  is  error  to  render  judgment  sustaining  an  attachment  against  a  non-resident 
defendant,  not  summoned,  and  who  does  not  appear,  with  out  a  warning  order  against 
him.     {Civil  Code,  sec.  88.) — Allen  vs.  Brown 343 

10.  The  affidarit  of  the  plaintiff  to  obtain  an  attachment  must  state  that  his  claim 
Is  ju4t.  The  omission  of  such  sUtementis  cause  for  reversal.  (  Civil  Code,  sec.  222; 
17  B.  Mon.,  542;  3  Met.,  281.)  But,  upon  the  return  of  the  cause  to  the  circuit 
eourt,  the  plaintiff  may  be  allowed  to  amend' his  affidavit.  {Civil  Code,  eec,  161.)^ 
n 342 

11.  The  act  of  March  15,  1862,  {Seu.  Act*,  92.)  relates  only  to  the  "grounds  of 
attachment,"  and  authorizes  the  plaintiff  to  amend  merely  for  the  purpose  of  stating 
ground«  which  existed  when  the  attachment  was  obtained,  not  set  forth  in  (he  origi- 
nal affidavit,  or  new  grounds  arising  subsequently.  It  does  not  authorize  an  amend- 
ment with  reference  to  the  nature,  justness,  or  amount  of  the  plaintiff's  claim. 

Butr— 
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Section  161  of  the  Civil  Code  applies  to  proceedinge  by  attach ment  on  aflBdavit, 
and  antliorises  the  amendment  of  a  defeetive  affidavit.  There  is  no  difference  in 
principle  between  allowing  the  amendment  of  a  petition  on  which  an  attachment  ia- 
Boes,  and  the  amendment  of  an  affi'Iavit  on  which  an  attachment  istnes.  The  mling 
In  Po^l  M.  Webeter,Ae.,  (3  Met.,  282,)  not  adhered  to.  (2  Met.,  286;  18  B.  M*n., 
236;  17  /6.,  324;  2  Met.,  138.)— /6 842 

12.  An  attaofament,  isaoed  upon  a  defective  affidavit,  is  not  void;  bnt  is  within 
the  general  rule  that  the  proceedings  of  a  court,  having  jurisdiction  of  the  person 
or  subject,  are  not  void,  however  erroneous  they  may  be.  The  ruling  in  Fool  m. 
Webeur,  {^  Met.,  281,)  not  adhered  to.~/» 342 

BASTAKDY— 

1.  Under  the  He^ieed  Statutee,  ehap.  6,  an  appearance  by  a  defendant  is  Dotneccs* 
sary  to  authorise  a  trial  of  a  bastardy  case.  It  is  not  a  criminal,  but  a  civil  pro> 
oeeding. —  Chandler  ve.  CommonweaHh 66 

2.  Where  a  defendant  in  a  bastardy  case  fails  to  appear,  in  compliance  with  bis 
recognisance,  the  court  is  not  thereby  deprived  of  its  jurisdiction  over  the  case,  bat 
may  give  relief  by  trial  and  judgment  against  the  defendant'  upon  his  failure  te 
appear,  and  by  an  attachment  to  compel  performance  of  the  judgment — Fb 66 

3.  That  the  father  of  a  bastard  child  is  an  infant  does  not  relieve  him  from  a 
prosecution,  under  the  statute,  for  its  support.  Infants  are  liable  for  their  tortious 
aots.     But  a  guardian  ad  litem  should  be  appointed  to  defend  him.-^/6 66 

4.  Under  the  provisions  of  the  Civil  Code  a  bastardy  case  is  a  special  proceeding, 
and  not  an  action.  It  is  not  for  a  penalty  or  forfeiture,  nor  is  it  for  the  enfereemeni 
of  aprivate  right  within  the  meaning  of  the  Code. — lb 66 

5.  The  defendant  in  a  bastardy  case  is  not  entitled  to  a'continuance  on  eccoantof 
his  absence^  a  soldier  in  the  armies  of  this  State  and  the  United  States.  The  acts 
of  March  8,  and  March  11,  1862,  are  not  applicable  to  proceedings  in  bastardy 
oases. — lb 66 

6.  Evidence  of  a  promise  of  marriage  is  not  admissible  on  the  trial  of  a  has* 
tatdy  case.— /1 66 

7.  The  circuit  court  has  no  jurisdiction  of  an  appeal  from  a  judgment  of  the  ooun^ 
court  upon  a  forfeited  recognisance  for  the  appearance  of  a  defendant  in  a  bastardy 
case.  An  appeal  from  such  judgment  is  exclusively  cognisable  by  the  court  of  ap' 
peals. —  Commonwealth  e«.   Taphom 71 

BILLS  OP  EXCHANGE— 

1.  Under  the  statute  of  Louisiana  a  protest  by  a  notary  after  a  presentment  by  bis 
<feputy  is  authorised;  and  a  certificate  of  protest  by  the  notary,  although  it  shows 
that  payment  of  the  bill  was  demanded  by  his  deputy ,  is  valid.  The  statute  quoted 
and  construed. — Lee,  Ivy  dt  Co,  vs.  Buford , , T 

2.  In  a  suit  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange,  where  the 
first  part  of  the  bill  sued  upon  has  been  accepted,  and  protested  for  non-payment, 
the  production  of  that  part  of  the  bill  is  prima  fade  sufficient  to  entitle  the  plaintiff 
to  a  judgment.  It  is  not  necessary  to  ilU  the  second  part.  The  defendant  must 
ihow  that  some  ground  of  defense  exists  which  displaces  the  prima  facie  title  made 
o«t  by  the  plaintiff.  So,  where  the  action  is  for  non-aocepUnce,  it  is  sufficient  to 
produce  the  part  of  the  bill  pretested  for  non- aeoeptanoo.  (13  Petere,  205.) — Johm- 
•#11  •*.    Offutt ^- 19 
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$.  The  holder's  discharging,  or  giTing  time  to,  any  of  the  parties  en  a  bill  of  ex- 
change, will  be  a  discharge  of  every  other  party  who,  upon  t  aying  the  bill,  would 
hk  entitled  to  sue  the  party  to  whom  euch  discharge  or  time  has  been  given.  Thus 
the  drawer  and  indorsers  will  be  discharged  by  a  release  of  the  acceptor,  or  by  a 
valid  agreement  between  the  holder  and  acceptor,  in  which  the  drawer  and  indorsers 
do  not  concur,  whereby  time  is  given  the  accepter  for  payment  of  the  bill  after  it  is 
due. — Bank  of  Ky.  v.  Floyd ^ U9 

4.  But  a  discharge  or  release  by  the  holder  to  any  party  upon  the  bill,  will  not  dis- 
charge the  antecedent  parties  who  are  liable  to  him  for  the  debt,  but  will  only  dia- 
charge  the  subsequent  parties.  Thus,  (the  parties  being  severally  liable,  according 
to  their  respective  positions,  on  the  bill,)  a  release  by  the  holder  to  the  last  two  in- 
daners  will  not  discharge  the  liability  of  either  the  drawer,  acceptor,  or  prior  in- 
dMsar.~il 160 

(.  In  such  case  the  antecedent  parties  are  not  entitled  to  have  the  sums  severally 
paid  by  the  two  indorsers  to  the  holder  of  the  bill,  in  consideration  of  their  release, 
credited  as  payments  upon  the  bill.  The  amount  paid  neither  increased  nor  dimin- 
ithed  the  liability  of  the  prior  parties. — Ih ^ UO 

BOUNDARY^ 

The  territorial  jurisdiction  of  Kentucky,  according  to  the  boundary  defined  by  the 
Revised  Statutes,  {chap.  8,  art.  1,  «ee.  1,)  has  been  recognised  by  the  court  of  ap- 
peals.— Spalding  9§.  Simnm -. 285 

CONFISCATION— 

1.  The  act  of  Congress,  approved  July  17,  1862,  entitled,  "An .act  to  suppress  ia- 
s«rrection,  to  punish  treason  and  rebellion,  to  seise  and  confiscate  the  property  of 
rebels,  and  for  other  purposes,"  after  declaring  that  all  the  estate  and  property, 
nftoney,  stocks,  and  credits,  of  certain  officers  of  the  Confederate  States,  and  of  cer- 
tain other  persons  therein  mentioned,  shall  be  seised  and  confiscated,  by  proceedings 
«a  rem  in  the  Federal  courts,  declares  that,  "it  shall  be  a  sufficient  bar  to  any  suit 
brought  by  such  person  for  the  possession  or  the  use  of  such  property,  or  any  ef  it, 
to  allege  and  prove  that  he  is  one  of  the  persons  described  in  this  section."  Held, 
First,  that  the  last  named  provision  applies  to  suits  for  the  recovery  of  debts;  second- 
ly, that  it  was  designed  te  apply  to  suits  in  the  Sute  as  well  as  the  Federal  eourts. — 
S0n%»  ««.  Donipham #. 386 

3.  If  the  provisions  ef  the  act,  oonoerning  the  seisare  and  confiscation  ef  sack 
pf«perty,  are  unconstitutional  and  void,  it  seems  dear  that  Congress  has  no  powe* 
te  prohibit  the  State  eourts  from  giving  to  the  owners  the  relief  to  which  they  are  eft- 
UUedby  the  laws  of  the  Sutes.— i( l....38ft 

8.  The  forfeitures,  or  oonfiscatlons,  proposed  by  this  act,  are  to  be  effected  on  ae^ 
count  of  offenses  which  the  owner  may  commit,  without  reference  to  the  use  of  his 
P'lOperty;  hence,  the  doctrine  that  property  which  is  used  to  violate  a  blookade,  or 
revenue  laws,  may  be  forfeited  by  proceedings  in  rem,  without  conviction  ef  the  owa- 
er^hasno  application  to  this  case. — lb 386 

4«  That  clause  of  the  constitution  which  authorises  Congress  "to  declare  war,  grant 
letters  of  marque  and  reprisal,  and  make  rules  concerning  captures  on  land  and 
water,"  has  no  bearing  on  this  question.  It  relates  only  to  wars  with  foreign  nations. 
(TAs  Brilliant  v.  Unittd  StaieB.y^Ih 386 
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6.  The  nsage  of  nations,  if  applicable  to  the  case,  doen  not  sanction  the  oonfiiea- 
tion  of  property  here  beionging  to  rebels,  and  det>t8  owin^  to  them,  before  the  eom- 
menoeraent  of  hostilities. — fh 886 

6.  A  sovereign,  engaged  in  a  public  war,  may  disregard  the  nsage  of  nations  and 
establish  a  different  rule  toward  the  enemy,  which  shall  bind  those  within  his  jarit- 
diction.— /& 38ft 

7.  The  existence  of  a  publie  war  gives  to  Congress  the  power,  as  a  belligerent  right, 
to  confiscate  enemy's  property  on  land,  though  such  is  not  the  nsage  of  nations.— 
lb 381 

8.  Congress  possessed  the  power  to  pass  the  act  in  question  if  the  existence  of  eiril 
war  gives  to  the  government  all  the  belligerent  rights,  against  rebellious  cititens, 
which  it  poiisesses  against  alien  enemies  during  a  public  war. — lb 380 

9.  The  authority  to  make  war  for  the  suppression  of  rebellion  is  derived  tram 
those  clauses  of  the  constitution  which  declare  that,  "the  President  shall  take  oars 
that  the  laws  be  faithfully  executed,"  and  that  Congress  shall  have  power  "to  pro- 
vide for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insnrreo- 
tions,  and  repel  invasions." — lb 380 

10.  The  right,  given  by  the  oonstitntion,  to  make  war  upon  reb^ils,  gives  the  power 
to  perform  acts  of  war,  an,d  no  other  power  whatever. — lb 380 

11.  The  seizure  and  confiscation  of  enemy's  property  on  land  are  not  acts  of  war. 
(Browi  M.  United  Staten,  B  Cranch.}—Ib 380 

12.  The  constitution  does  not  prohibit  the  confiscation  of  the  property  of  alien  ene- 
mies. The  protection  received  by  aliens,  residing  abroad,  with  reference  to  their 
property  here,  is  due,  not  to  the  constitution,  but  to  international  comity,  which  may 
be  suspended  during  war.  But  the  constitution,  and  not  the  law  of  nations,  governs 
the  relations  between  the  government  and  citizens  of  the  United  States.  They, 
though  traitors,  must  be  dealt  with  according  to  the  constitution— ;/6 380 

13.  The  act  under  consideration  is  unconstitutional,  because  it  attempts  to  author- 
ise the  confiscation  of  the  property  of  citizens,  as  a  punishment  for  treason  and  other 
crimes,  without  due  process  of  law,  by  proceedings  in  r^m  in  any  district  in  wbrab 
the  propel ty  may  be,  without  presentment  or  indictment  by  a  grand  jury,  witboBt 
arrest  or  summons  of  the  owner,  and  upon  such  evidence  of  his  guilt  as  would  be  f«f- 
fioient  proof  of  any  fact  in  admiralty  or  revenue  oases.  {Con.,  art.  3,  tee.  2,  raft.  3, 
and  9ee,  3,  «uft.  1;  btk  and  Sth  amendment.) — lb 380 

14.  Suit  upon  a  note.  The  answer  avers  that  when  the  rebellion  commenced  tke 
plaintiff  resided  in  Mirsonri,  became  a  secessionist,  actually  joined  the  Confederata 
government,  and  moved  to  Arkansas,  where  she  could  better  hare  its  protection,  aad 
where  she  has  continued  to  this  time  to  give  aid  and  comfort  to  the  rebellion  by  k«t 
means  and  money:  heldf  upon  demurrer,  that,  if  the  statements  of  the  answer  ara 
true,  the  plaintiff  cannot,  upon  cemmon  law  principles,  maintain  an  action  hered«r- 
ing  the  war;  and  her  petition  should  be  dismissed  without  prejudice. — lb 380 

CONSIDERATION— 

1.  A  writing  imports  prima /ac««  a  valuable  consideration;  but  the  presumption  af 
a  sufficient  consideration  ceases  to  exist  whenever  the  party  relying  upon  the  agrea- 
ment  undertakes,  though  unnecessarily,  to  show  what  was  the  consideration.  {7Jokm., 
321;  1  A.  K.  Mar.,  ZZl.y—Steadman  ve.  Outhrie '. 14f 

2.  Future  forbearance  by  the  depositors  of  a  banker  can  form  no  eonsideration  far 
an  absolute  agreement  by  guarantors  to  pay  the  depositors  without  reference  totaeh 
forbearanoe. — lb « 147 
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5.  OoBtrMta,  nqmtrad  by  tht  fUtvU  of  tthndt  to  bo  ia  writingi  stand  upon  tho 
lamo  footing  as  other  written  eontraota  with  respect  to  the  consideration,  which  need 
net  be  expressed  in  the  writing,  bat  may  be  prored,  when  necessary,  or  disproTod, 
by  parol  or  other  eyidence;  and  this  whether  the  consideration  be  ezeouted  orezeoa- 
tory.— 75 [ MT 

4.  In  an  action  upon  a  writing,  purporting  on  its  face  to  be  an  unconditional  guar- 
anty, but  which  does  not  express  the  consideration  upon  which  it  is  executed,  tl&e' 
ayerments  of  the  petition  as  to  the  cgnsideration  show  that  the  contract  was  condi- 
tional,  depending  for  its  validity  upon  the  performance  of  certain  acts  by  the  promit- 
see.  H^ldf  That  there  is  no  Tariation  between  the  contract  contained  in  the  writing 
and  that  set  forth  in  the  petition  .-~/6 147 

6.  A  writing  was  as  foHows:  "We  the  undersigned  agree  to  guaranty  the  deposi- 
tore  of  W.  S.  C,  in  the  payment  in  full  of  their  demands  against  said  C,  on  ao- 
eount  of  money  deposited  with  him.  We  hare  entire  confidence  in  his  ability  to  meet 
all  demands."  In  an  action  against  the  guarantors,  the  petition  alleged  that  publio 
eonfidencein  C.  was  impaired,  and  that  it  was  executed  in  oonsideration  that  the 
plaintiff  and  the  other  depositors  would  forbear  to  withdraw  their  deposits,  and' 
would  permit  C.  to  keep  and  use  the  same  during  the  panic,  or  until  he  could  couTon- 
iently  pay  them,  and  to  prerent  "a  run  upon  him"  and  of  sustaining  his  credit. 
Beid,  That  the  plaintiff  is  not  estopped  fVom  relying  updn  the  alleged  oonsideration, 
whieh  is  not  inoonsistent  with  the  writing.  The  writing  neither  estops  the  plaintiff 
nor  the  defendants  from  showing  the  consideration  upon  which  it  was  founded. — 

lb ur 

6.  In  such  case,  the  petition  should  allege  forbearance  by  all  the  depositor!. 
Where,  howerer,  it  is  averred  that  the  guarantors  designed  the  paper  as  a  guaranty 
to  auch  of  the  depositort  as  might  giro  the  forbearance  to  C,  and  that  they  ezeouted 
it  in  consideration  of  sueh  forbearance  to  be  given  by  the  soTeral  depositors;  in  a 
suit  by  one,  it  is  not  necessary  to  allege  forbearance  by  all. — lb 148 

7.  If  the  alleged  guaranty  was  giren  in  consideration  that  the  seyeral  depositors 
would  forbear  to  demand  t1|eir  deposits^  the  giving  of  forbearance  would  be  suficieBt. 
An  agreement  to  give  it,  without  doing  so,  would  not. — lb 149 

8.  If  the  oonsideration  was  forbearance  to  0.  during  the  panic,  or  until  he  oould 
oonTeniently  pay,  his  fikilure,  and  the  close  of  his  house  a  few  days  after  the  ezeou- 
tion  of  the  guaranty,  dispensed  with  the  neeessity  of  further  forbearance;  and  for- 
bearance until  that  time  formed  a  sufficient  oonsideration  to  support  the  contract — 
Jl 148 

9.  One  who  adranoed  money  to  enable  another  to  oonoeal  his  crime  and  stifla  a 
prosecution  against  him,  cannot  reoover.  Otherwise  where  the  offense  is  not  a  fal- 
ony.    And  his  assignee  oooupies  no  better  attitude. — Bareiay  pt,  Brtokinridge....ZH 

CONSTITUTIONAL  LAW— 

1.  There  is  no  provision  of  the  constitution  of  Kentucky,  which  indicates  an  in- 
tention to  deprive  the  legislature  of  the  power  which  it  possessed,  without  constitu- 
tional grant,  to  punish  a  person  for  challenging,  in  this  State,  any  one,  whether  a 
eltisen  or  alien.~-ifooo(y  e«.  Commonwealth 1 

2.  By  the  constitution  of  the  United  States  where  a  treaty,  made  under  the  a«- 
thority  of  the  United  States,  conflicts  with  a  law  of  the  State,  the  law  must  give 
way  to  the  extent  of  its  conflict  with  such  treaty. —  Yeaher  9$.  Teaker IS 
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^  It  i9  a  w«U  MtU«il  nil«  thjM  whern  »8tftUl»w  la  4#faMd  UMBftltatfoMi,  li«- 
«avM  opposed  to  the  eeiiBtitaUon,  Uwi  and  treatiM  of  tho  FodonI  g oToraaMBt,  it  la> 
ealj  Toid  lo  far  as  it  oontraTenes  the  oomstitiitiMi,  \tm%  or  tra*tM«.-<- A tt 

4*  The  first  seoUoa  of  the  aot  of  Mij  24tb,  1861.  (^eMUHi  Xeii,  jnv«  3,)  forhtdding 
the  rendition  of  Jadgments  for  mOney  for  the  period  therein  named,  la  eonitlteUon* 
al.  The  prinoiples  settled  in  thoease  of  /oAmoa  «9.  Biff^,  (8  Jf«l»,  567,)  holding 
H  is  be  oonstttntional,  are  approved. — BorkUj^  <^.  99.  Qlo^tr,  4bc «....  44. 

8w  Anj  attempt  by  the  Legislature  so  to  ohange  tbe  remedy  m  to  Impair  th*  ohtt* 
gation  of  a.oontraot  is  prohibited  by  the  oonetitntion. — Benpy,  S^  v,  Bmud0U.,MM 

6.  A  statate  of  limitation,  whioh  does  not  allow  a  reaionabla  tima  after  its  pa4- 
•ng^  for  the  oommenoement  of  salts  on  existing  oanses  of  aoiion,  in  nnoonatitnticinal. 
(4   Whwu,  207}  8  PeUrt,  290;  2  GrttnUo/^  294;  »  Jfost.,  486.)    Thirty  days  ie  not 

a  laaf enable  time — Jh - « -......«— ..^ 26t- 

Qee  09mfi9caii^, 

OOVTKAGTS-- 

1.  In  a  sale  of  a  traot  of  land  the  bond»  exnentad  lo  tin  pmrBimwi  redted  ^at  a» 
eectain  snm  was  to  ha  paid  on  the  let  of  Mareh  nost  after  tha  data  of  the  wiitlngi 
and  the  residue  in  two  annul  Inatalmants,  for  whieh  the  pntahaser  aaeevtad  hia 
nates^  ahsolnta  in  their  terms.  The  bond  sftipnlatedHthat  poaaaeaion  waa  to  ba  givaa* 
on^jaamed  day,  and  a  deed  to  bo  mado  with  general  wananty  '  'whan  tha  ftrst  payw 
ment  ia  made."  Salt  waa  bronght  upon  the  noU  giran  for  tha  laat  Inatabnant  of  tha 
pwehase  money,  the  first  payment  baring  been  made,  tha  Tondor.  having  &ilad  to 
make  the  deed.  if«M,  That  the  eontraat  to  amvay  and  tha  ootttra^t  to  pay  arer  ma* 
tnal  ezecatory  agreements^  not  dq>endaat  npon  aaob  other.  Xha  fhilara  to  oonvoy 
eannot  avail  as  a  drftMe  to  defeat  thaaotiont— iitifoikii^fatM»  Jfoere.......  .••....••••.  116 

X,  SjUo  of  alarm  *'ooniaining  166  aerea»  mere  or  leaa,"  pnrtienlarly  doasribad  la 
tha<bond  for  a  eonveyanoe,  for  the  ooaaidaration  of  $6,400,  "being  at  tha  r»to  of 
farty? dollars  per  aore,"  (as  the  bond>reoitasr)  AeW  to  ha  a»sala  bgf  tha  aare,  and  not 
in^posa,  and  tha  pnrohaser  liable  to  pay  for  a  aarpUa  of  elBTen  and  n  haif  nareaaon 
t«Miod  in  the  tract— he  oanaot  snrrendar  tha  anrplna  land  to<hia  TMdorj^Ikm*»m-JiW 

8.  It  has  bean  held  that  in  the  sala  of  a  traat  of  land  af  abaat  186  aarea,  a<  dafiait 
af .two aerea  waa  large  enough,  oonsidering  tfata  priea of  tha lattd,  ($86  per  aaca,)  la 
ftttUla  the  pnrohaaer  to  relief.    {B*^  as.  ^nMowfaffy,  JMat,  C^.,  wtMter  <an%  1846»)- 

Jmrffita'^^Av  ....MM.  ...•»««•«  •*•••••••  «•*•  •*••  •••••...«.•*.#••••  .••«.••.»  ■••••.«*•  •••••.«•••••.•••••  »■■»■»».  At4 

4i  In  a  eontraot  in  writing  for  tha  delivery  of  a  Apeeifled  qnanti^  of  ohaiooai,  a*« 
a  Jxad  price,  if  the  pnrohaaar  reoeivo  mora  than  ha  ia  onlstlad  to»  ha  mnat  pa^  Hr 
the. ax^asa. what  it  U  worth,  whethar  ha  had  hnowlodga  of  it  ernat.— CkMwetf,  #a* 

6.  In  a  suit  upon  snob  eontraot,  to  entitle  the  plaintiff  to  raoaver  for  Iheazeesa,  tha 
petition  ahonld  allege  the  vnlne  thereof.^/^ .^-.••....••«..,.». ........ •.,.«.t2t 

6..  A  eonditional  promiae  for  the  payment  of  money  baoamea  ahaalntoaa  aaan  aa 
tha  eondition  is  fulfilled,  and  may  be  declared  on  aa  if  it  had  narer  antatad.  Koraa. 
Iha  engagement  of  the  promisor  finally,  results  in  snob  caaaa  in  an  nnqnalifled  oblign** 
Hon,  the  law  implies  an  unqualified  promiae  for  ito  fulfillment.  (1  8miA*»  Ltmdim§t 
AMft,  VJS.y-SUadmtm  as.  Ouihrit..,,, «.... .....«.^.^..,-.^..**....m.147 

t.  A  parol  agreement  between  debtor  and  eoed&tor  that  a^^bnggy^  of  the  farmer 
ahonld  be  valued  by  two  men  toJte  thereafter  aeleotad  /ot  that  pwpoan^  the  areditar. 
to  taKe  It  at  auch  valuation  and  credit  the  amount  he  held  on  tha  debtor;  if  tha  val- 
I  ahonld  exoaed  tha  amount  of  tha  noto  tha  aradltor  to  pay  tto  exeeaa.    Thara 
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k«#te<M  BO  TtfhwtlflVi,  tf#oliAii^  of  poif«Mlofl,  ifhtn  aiaf  ftttlofratonl,  sii^  oiA  % 
Miotbor  or«ditor  cf  the  dobtor,  wM  loYied  ttpon  thtf  iArop«rty .  ifi^M,  Tlifet  tk^  tkghd- 
BiOBt  pMtod  li*  riffbl,  logftl  or  •qttitoble,  to  tho  proporty^  tnd  that  thiTtttUelilmfBtVt 
•VfteiBod. — OKlfr«ft  m.  jAwvai Ml 

8.  For  s  bresofa  of  tb«  mgrooBraBt,  tiSprtt,  by  oltber  psity  to  It,  bb  sotfoV  fdf'  d4l^ 
Bgoil  w6\A(1d  b#tbe  ottly  #oaiedy.— /» 145 

1^.  Tb«  iBteBtioB  of  tbo  pBrtiei,  to  bo  gatbefod  fhite  tb«  oBtii^  iBftramoBt— «Bd  t^B 
iB^Bnlirg  of  offlhot  of  b  ptrtionUr  word—mntC  BtWByi  dotonbino  tbo  qnottioB  of  eoi^- 
itraotiOB  of  tbo  oontraot.— VAifv  Mr.  Booktr th 

10.  Aftor  rodthig  tbBt  B.  bBd  botfgbt  of  W.  100  bogi,  of  a  oorUlB  dosoriptioB;  tB 
bB  doUvorod  at  tbo  tlmo,  plaoo  and  prioo  ipootitod,  tbo  agreottont  idpulaUi  tbat '  'tf. 
/MU  and  rttmhu  bitt,  W.,  S50  bogt,  bo  bog  to  #o{|;b  Io«i  tban  210  ponndtf^and  oa^i 
BBd  OTory^  bog  fo  b*  W4U  fatud,  tMd  Ho  now  wltb  pig,  and  to  a^ersgo  800  ponn^ 
gross.*'  Btld,  tbat  bogs  f6d  bj  otbors  tbaB  bimielf,  of  tbo  roqnisito  doseriptioB, 
Oilgbt  bo  fbrnisbodbj  H,  in  folfillmont  of  bis  ooBtraot.-~/fr lit 

11.  A  noto  givoB,  "we  or  oitbo^  of  us,  dirootors  of  CoBtroTillo  aBd  JaoksoBTfllfB 
Tunipiko  Co. ,  promise  to  pay,"  kc,  is  tbo  indiTidBal obligation  of  tboto  wbo  signed; 
It  is  Bot  tbo  obligatioB  of  tbo  oorporatioB.— FA«iM«y  o«.  Sudduth ......2M 

11.  Ab  agreemoDt  to  perform  an  aot  at  apartionlar  plaoe  is  prossmed  to  bo  mada 
wiCb  referoBoe  to  tbo  law  of  tbat  plaoe;  and  an  agreement  to  perform  an  aot,  witbonl 
dosignadng  a  plaoe  of  porformanoe,  is  prosamod  to  be  made  witb  referenoe  to  tbo  la# 
of  tbe  pTaoe  at  Wbieb'  ibe  agreement  Ui  made.  Tbose  presumptions  are  oonoIasiTO* 
Tbo  sBme  rule  applies  to  botb  parties  to  tbe  oontraot. — Skortf  dk,  9$.  f^rdUup 
Sc li* 

IS.  Tbe  indorser  of  a  note  promises,  npon  oertain  oonditions,  wbiob  are' not  es- 
pressed-  in  tbe  oontraot  of  indorsement,  bat  wbiob  are  implied  by  law,  tbat  be  will 
pay  it;  bat  aot  tbat  be  will  pay  it  at  tbe  plaoe  named  ia  tbe  Bote  for  pltymeat'  fibi 
promise  is  geaeral  for  tbe  payment  of  tbe  note,  on  tbe  implied  oonditions;  and  SBo^ 
general  promise,  not  speoially  to  be  performed  elsewbero,  is  goToraed  by  tbe  Um  Uci 
oonlraedw,  wbiob  mnst  determiBo  tbe  ooaditioBS  apOB  wbiob  be  is  to  be  bold  llablsi, 

n 1^ 

14.  Ib  aa  aetioa  agaiast  tbo  indorser  of  a  note,  payable  in  one  State  and  indorsed 
1b  anotbor,  tbe  laws  of  wbiob  dffler,  tbe  liability  of  tbe  iadorsor  depeads  npoB  tbB 
la#  of  tbe  plaoo  of  indorsement,  and  not  upon  tbat  of  tbe  State  wbere  it  Is  payablol 
Bor  apoB  tbe  ^  domicilii, — Ih .•*... 19^ 

15.  Tbo  iadbrsemoBi,  by  aoitiioB  of  Loaisiana,  made  in  Koninoky,  oni  a  Bote  pay- 
Bblo  to  bim  ia  Loaisiana,  is  goVemed  by  tbe  law  of  Kontaoky. — H 19$ 

Id.  A  party,  ia  order  to  obtaia  bero,  tbe  beaeilt  of  tbo  law  of  aaotber  State,  sboBl4 
aver,  as  well  as  prore,  tbat  tbat  was  tbe  plaoe  of  tbe  ooatraot.— ^Sbra  oe.  /V<^ 
•aa... sot 

Itl  A  persoB  is  aot  liable  upoa  a  oontraot  wbiob  bo  makes  as  tbe  ageat  or  tmstof 
of  aaotber,  wttb  aatbority  to  do  so. — LttH§  a*.  ffarrU • 85| 

18.  Ab  agreomeat  to  pay  for  lottery  tlokots  deliTorod  to  a  party  by  t^o  maBagors  of 
a  lottery,  or  retani  tbois'  aot  sold',  made  la  Dotbware,  aad  aot  probibitedby  tbe  laws 
of  tbat  State,  and  oontatalng  no  stipalatioa  to  do  aay  abt  ia  TtolatioB  of  tbo  laws  ol 
aay  oiber  State,  Is  TaTid;  aad  Botes  and  mdrtgagei  esboutod  by  snob  party,  ia  oob^ 
fideratioB  tberoof,  is  oBforooablo  boro^  altboagb  saob  party  may  bavo  ▼iolatod  ^• 
laws  of  aaotber  SUto  ia  bis  dispositioB  of  tbe  tiokoto.--/«mMMi  at.  (Trtyory stf . 

18V  lBOOBtraote,oalloe*<ooBtraotoof  sal4orrotarB,"  tho  property  id  tbe  gooda^ 
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p»uet  to  the  purohMcr,  snbjeot  to  an  option  in  him  to  return  them  within  a  flxed 
time  or  in  a  reasonable  time;  and,  if  he  fails  to  exercise  this  option  hj  so  returning 
them,  the  sale  becomes  absolute  and  the  price  maj  be  recoTored,  in  an  action  fer 
4(Oods  sold  and  deliTcred.  (3  Eng,  Law  and  Eq,  E*p,,  311;  3  Duer,  336;  14  Johm- 
nn,lt7.)—Ib ^ 368 

20.  Where  lottery  tickets  are  obtained  by  a  party  liring  in  one  State,  upon  an  or- 
der sent  to  the  tenders  in  another,  the  contract  must  be  regarded  as  having  been 
made  in  the  latter  State,  audits  legali^  tested  by  the  laws  in  force  there.  (3  Mtt., 
Mau.,  207 .  y-Ih SM 

21.  Note  given  for  "one  hundred  dollars  worth  of  sawing,"  in  consideration  of 
feal  estate.  The  labor  stipulated  to  be  performed  not  having  been  demanded — ftetf 
Ihat  there  is  no  right  of  action  in  favor  of  the  covenantees,  and  no  valid  or  subsisting 
lien  upon  the  property. — Jenkins  v.  Smith 386 

22.  Where  two  writings  are  executed  at  the  same  time,  with  reference  to  eaeh 
\«ther  and  to  the  samesubiject  matter,  they  constitute  but  one  agreement,  and  are  to 

be  oonstrued  as  if  written  on  the  same  piece  of  paper. — KnoU*»  adm'r.  v».  Hogan..  M 

OONTBYANCES— 

1.  In  the  absence  of  an  averment  that  a  conveyance  was  made  in  another  State, 
and  of  proof  of  what  the  law  of  such  State  is  on  the  subject,  the  validity  of  the  deed 
must  be  tested  by  the  laws  of  this  State.  (3  A.  K.  Mar,,  174.)— HurcU  m.  CMirie- 
•ay ...136 

2.  A  conveyance,  though  voluntary,  is  not  on  that  account  alon4  void  as  to  sube^ 
quent  creditors. — lb 146 

3.  Under  the  statute  to  protect  creditors  against  fradulent  and  voluntary  cenvey- 
ances,  a  liberal  oonstruction,  in  allowing  to  persons  who  are,  or  might  be,  injured  by 
such  a  oonveyanoe,  the  character  of  creditors,  ought  to  prevail.  Argu.  (1  Awter. 
lead,  (kuet,  73.)— /fc 146 

4.  Quer€.  Is  the  liability  of  a  sheriff  to  the  plaintiff  in  an  execution,  from  the  time 
it  is  placed  in  his  hands,  such  an  indebtedness  as  to  give  to  the  sheriff  the  character 
of  a  debtor  within  the  meaning  of  the  statute,  ntpraJ — lb 146 

6.  Where  a  sale  and  conveyance  of  land,  made  by  one  of  two  executors,  is  a  nut- 
lity,  and,  therefore,  the  notes  executed  by  ^he  purchaser  are  without  consideration, 
it  cannot  be  rendered  valid,  without  the  consent  of  the  purchaser,  by  tendering  to 
bim  the  deed  of  the  person  to  whom  the  land  and  its  proceeds  were  devised. —  WcUt 
99»  Lowig 269 

6.  A  deed,  though  acknowledged  and  left  in  the  clerk's  office  for  registration,  is 
not  constructive  notice  to  creditors  and  purchasers,  until  the  tax  be  paid  thereon. 
(Rmf.  Stat.,  ekap.  24,  tec.  32.)  As  to  them,  the  vendee  has  but  an  equitable  title. — 
Pk%lUp9  V9.    Clark ^. 348 

7.  A  deed  was  acknowledged  and  left  for  registration,  but  the  tax  not  paid  on  it; 
the  vender,  who  is  insolvent,  remained  in  possession  of  the  lot  conveyed,  and  eon- 
iraoted  with  a  mechanic  to  build  a  house  upon  it.  While  the  building  was  progress- 
ing, the  vendees,  aware  of  it,  stand  by,  see  it  go  up,  remain  passive  and  silent — ihe 
pechanic  not  having  had  any  notice  of  their  claim.  Held,  (in  a  suit  to  enforce  the 
mechanic's  lien,)  that  the  property  is  subject  thereto. — Ih 348 

8.  Sw.  11,  of  9hap.  24,  of  the  Eevised  Statuttt,  does  not  avoid  an  unrecorded  ae- 
fignment  in  behalf  of  creditors  having  notice  thereof  before  the  acquisition  of  a  legal 
Utle  to  the  property.     (17  B.  Mon.,  t2b.y-^Ward  vt.  Crotty,  d;e ^....  66 
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9.  A  eonTeyano«  by  the  owner  of  land  passes  the  legal  title  to  all  the  land  within' 
the  designated  bonndaries,  though  they  may  contain  more  than  the  quantity  men^ 
tioned  in  the  deed. — Jenningt  v».  Monkt 101 

10.  In  a  judioial  sale,  and  conveyance  to  the  purchaser  by  commissioner,  of  a  trael 
of  land,  described  by  metes  and  bounds  as  eontaing  174  acres,  made  in  a  proceeding 
to  satisfy  the  debts  of  the  owner,  where  the  tract  turns  out  to  contain  214  acres,  the 
eommissioner's  deed  is  not  void  as  to  the  surplus,  but  passes  the  legal  title  to  the 
whole  tract.--/6 lOS 

11.  In  such  case,  where  the  rendee  of  the  purchaser  derived  no  benefit  from  the 
mistake,  but,  without  notioo  of  it,  purchased  and  paid  for  all  the  land,  including  the 
surplus,  he  will  U  protected.    (2  Bibh,  317;  1  A,  K.  Mar,,  72,y-Ih 104 

COITNTY  COURT— 

The  right  of  approval,  and  implied  right  of  disapproval,  of  the  appointment  of 
a  deputy  by  the  sheriff  conferred  by  law  on  the  county  court,  belongs  to  the  execu- 
tive and  not  the  judicial  power  of  the  court.     (3  /.  /.  Mar.,  401.)— Applegat4  vs. 

AppUgaie 236 

8ee  Mandamua, 

COVENANT— 

1.  An  instrument  in  writing  recites  that  '  'for  the  •att»/aetion  and  tecwrity  of  J. 
M.,"  it  proceeds  to  "r«-«faf«'*  a  subsisting  parol  agreement  or  underbtanding,  the 
substance  of  which  is  set  forth  in  the  insirnment.  Held,  That  the  writing  is  a  cove- 
nant, binding  as  such  on  the  parties,  and  not  a  mere  memorandum  of  the  prior  parol 
Agreement. — Metcalfe  r>»  Poindexter 50 

2.  All  written  contracts  are,  in  a  certain  sense,  but  re-ntatemenU  of  a  pre-ezisting 
parol  agroemont  between  the  parties.  And  'he  mere  fact  that  the  written  memorial 
contains  such  a  recital,  cannot  operate  so  to  change  the  character  and  legal  efEect  of 
the  instrument  as  to  reduce  it  from  the  grade  and  dignity  of  a  covenant. — Ih 50 

3.  Whether  covenants  are  to  be  treated  as  dependent  or  independent,  is  a  question 
of  construction,  which  must  be  determined  by  the  intention  of  the  parties  to  be  col- 
lected from  the  whole  instrument. — Hutohingt  m.  Moore 110 

4.  Where  a  contract  to  convey  land,  and  the  contract  to  pay  therefor,  are  mutual 
executory  agreements,  not  dependent  npon  each  other,  the  non-performance  of  the 
one  cannot  be  pleaded  in  bar  to  an  action  brought  for  the  breach  of  the  other.  (1 
Bibb,  454.)— 76 110 

COBPORATIONS— 

1.  Whether  a  corporation  is  public  or  private  depends  upon  the  purposes  fbr  which 
it  is  formed,  and  the  powers  conferred  upon  it,  and  not  upon  the  character  of^its 
stockholders.  It  does  not  alter  its  character  that  a  corporation,  the  State,  or  the 
United  States,  own  a  portion  of  its  stock. — Bardwtovm  df  LouitvilU  Railroad  et.  Met- 
eal/e 200 

2.  The  rules  of  construction  which  apply  to  charters  delegating  sovereign  powers 
lo  corporations  do  not  depend  upon  the  question  whether  the  corporation  is  a  private 
or  public  one,  but  on  the  character  of  the  powers  conferred,  and  the  purposes  of  the 
organization.  The  power  of  a  railroad  or  other  private  corporation  to  take  private 
property  for  its  use,  being  a  delegation  of  sovereign  power,  must  be  construed  as  it 
would  be  if  delegated  to  a  municipal  corporation.  And  the  powers  of  private  and 
public  corporations,  with  respect  to  thein  property,  are  governed  by  the  same  prin- 
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dpl^f  and,  in  the  abfenoa  of  ezprMf  proTiiion«  of  law»  depf n4  npftn  Ui«  parjpotci 

l«r  wMqJi  tbo  oorporation  wai  formed. -*iib 3%l 

1.  Generallj,  a  priTata  oorporation  bai  an  implied  power  to  do  whateTar  maj  ba 
l^eoefsar/  to  ezeonie  ita  ezpresB  powers,  and  to  aooompUah  the  parposaa  for  wUoh  it 

^M  formed. ->i& ^ .....•••.  |M 

Sea  Matlroad  CvMpantM. 

pJj^MIVAL  LAW— 

,1.  Moral  inianity,  aa  a  froand  of  defenfo  in  eriminal  oates,  is  so  peealiwij  lia|>l« 
pi  abvff  that  the  utmost  eare  and  eirouaspaotion  are  required  on  the  part  af  the 
foi^ri  in  presenting  to  the  jury  the  l«|fai  prineiples  relating  to  it. — SeOi  a*.  Co— na- 
waUh - , 227 

1.  Ta  astabibh  moral  insanity  as  aJastiHoation  in  anj  partiouiar  easoi  it  is  nsses 
fary  jslthar  to  show,  bj  elaar  proofs,  its  eontootporanaons  azistonoa,  evinoad  by  pass- 
ant efrenmstanees,  or  the  ozistonee  of  an  habitnal  tondanoy  doTelopad  in  preTioas 
oa/ieSf  bapoming  in  itself  a  saaond  natare.  Bat  it  is  not  neoessary  that  it  should 
h^e  manifestod  itself  '4n  former  aets  of  simitar  oharaotor  or  like  nature  of  tha  of- 
fense oharged,"  to  be  available  as  a  legal  ezdnsa  for  orime.— -/ft ,.............«..23T 

t.  Before  moral  insanity  oan  be  admitted  to  ezouse  tha  eommission  of  erima.  It 
must  be  shown  to  exist  in  sueh  Tiolenee  as  to  render  it  impossible  for  tha  party  ta  da 
<|th^rwise  than  yield  to  its  promptings.  Whether  this  impossibility  of  resistaiiaa 
ari|MS  fk'om  a  subjugation  af  the  intolleot  by  the  morbid  impulse  or  propensity,  or 
*'from  an  OTorwhelming  and  destrnotion  of  the  faonlties  of  the  mind  to  the  eztent  of 
fsndering  the  party  inoapable  of  governing  hin  notions/' is  a  point  of  not  much  praa- 
^ioal  imporUnoe— though  the  former  mode  of  ezpression  is  prefsrrad  as  being  less 
aalaulatod  to  eenfuse  or  mislead  the  Jury. — Ih SST 

4.  See  the  opinion  for  a  disoussion  of  the  principles  touching  the  question  of  moral 
Insanity  and  its  admission  a*  *  defense  in  eriminal  oases,  with  a  referenoe  to  anther- 

lUes.— ii ., .MT 

•    ^.  Where  the  faets  do  not  show  whether  the  act  oommitled  amountod  to  a  braaeh 
<|f  tnMt  or  felony,  the  former  will  ba  presumed.— i^are/ay  a«.  Breekimrid^ 874 

f.  Under  mc.  1,  of  art,  12,  ek^,  28,  iUvtBcd  Stamut,  the  agent  of  a  oorporation 
ir)ip  ftadulently  oonverts  to  his  own  use  money  <<plaoed  under  his  eare  or  managa- 
fnent  aa  sueh  offloar,"  is  guilty  of  a  felony,  no  mattor  for  what  purpose  it  may  have 
^n  placed  under  h^  eare.  Not  so  as  to  the  agent  of  an  individual  or  prirato 
banker,  whose  guilt,  (under  section  2,)  consists  in  ft-andulentlyeonvertini^  tha  money, 
Ac,  '*befora  dalirery  thereof  at  the  place  or  to  the  person  to  whom  the  same  were  to 
ha  deliTored."  Under  tha  lattor  section  it  must  haTo  been  entrusted  to  bim  far  da- 
U^t^rj  at  some  plaoe  or  to  some  parson.    (3  Ort^p  461.)~-i& ......874 

f .  W)iera  a  olerjc  of  a  prirato  banker  oonvartad  to  his  own  use  money,  which 
J^  abarged  vpon  thf  books  of  the  bsnkar  to  a  depositor,  his  ollense  is  not  a  fel- 
qi^—- A f. - —574 

pKVIS^S— 

1.  ^rior  to  the  adoption  of  the  Eevisad  Stotutas  a  s^la  by  a  tasUtar,  aflar  makiaf 
Iftla  wiU»  of  either  land  or  parsSnalty,  theraby  devUed,  delated  tha  will  pro  laacs. 
ilinoa  ^f  stotuto  the  rale  is  otherwise  as  to  devises  and  bequests  to  an  heir  af  tha 
iaf  tator,  in  which  ease  such  sale  is  nat  an  ademption  af  the  legaey  or  ^•^Imb  unli^p 
tha  tastator  so  intaadad— and  the  burden  af  ahowing  auah  intantian  reaU  an  iko^a 
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«l»iiiiiag  afaiiMt  th*  wfll.    (9  B.  Mon^,  Wf;  8  iitt.  Ef,  R^p.,  4f8;  8  JIm.  BfMm, 

«Aop.  Aty  ort.  A,  MM.  lamd2.}^Wi9kUf4  m.  iV^fam. »• *«..lt8 

S.  The  sUtnte  nqtra  Applies  to  land  m  well  u  to  penonal  property.  {AtUkoriiim 
nifmi;  i?«e.  Stat.,  ekap,  24.  mo.  26.)  And  a  lale  of  land  for- money  ii  a  Mnvwtltte 
of  it  within  theaUtnte.— /6...... 179 

3.  The  Betised  fitatntei  abolish  the  diatiaotion  betw^n  the  worde,  <nMq«eailh  MM 
deviee/'  <  Me^atae  and  doTiioe/' <<heqnett  and  legacy."    (  Cft«p<tr  91,  eMliea  SK)— 

n ; m 

4.  A  proTision  in  a  will  that  if  the  testator  shonld  8«11  real  esUta  detised  ta  «M 
of  his  ohiidren,  and  shanid  not  by  wiU,  deed  or  gift,  snbstitate  othar  real  estala  tn 
lieu  thereof,  she  was  to  haTO  its  raloe  assigned  her  out  of  the  testator's  real  ssUls 
not  speoifloally  devised— and  the  absence  of  sneh  a  provision  eoneerning  other  devi- 
sees — htld  not  suffloient  to  show  that  the  testator  intended  to  adeem  the  doTiset  to 
the  latter  if  he  should  sell  the  lands  doTised  to  them;  a  conclusion  atrettglhaiitfd  %f 
other  clauses  of  the  will.— ift  ...jw « 179 

5.  That  a  testator  sold  land  darised  U  one  of  his  heirs  to  pay  his  dabU,  whieh»dr 
not  paid  by  hiB|  would  have  fallen  upon  the  residuary  which  h*  directed  to  baeq «all|r 
divided  between  his  heirs  after  the  payment  af  debts — ^not  sufieient  to  show  aa  la- 
tention  to  adeem  the  derise.— >A * .«••••«••  ••••19 

6.  DoTlse  of  land  to  one  for  litt,  remainder  to  another  upon  condition  thatilie  te** 
ter  pay  to  a  third  person  a  certain  snm.    If  the  testator  iatandad  thai  the 
should  be  paid  after  the  termination  of  the  life  estate,  the  remainder  Tasted  inn 
ately  after  the  tesUtor's  death,  and  the  oondition  as  to  the  payment  of  the  lagaoy 
was  a  subsequent  and  not  a  precedent  oondition.    (6  PUk.,  5S4;  9  Wistte,  69$  2  Cbaai» 
201;  6  em  A  John,,  607;  8  Petert,  846.)    Dnnoan  •«.  PrmUUe .s. ••...... ^-^114 

7.  In  the  case  9upra  it  does  not  appear  what  was  the  age  of  the  devisee  af  '41m  lllb 
estate,  nor  what  was  the  value  of  the  land;  nor  is  there  any  fact  conducing  to  show 
what  was  the  testator's  intention  as  to  the  time  when  the  legacy  should  be  pi|d|«»> 
oept  the  provisions  of  the  will,  fftld.  That  the  legacy  was  not  payable  aolll  4he 
termination  of  the  life  estate.    (6  Cfill  ^  John,,  607.)— /& -.*...«« 

8.  The  payment  by  the  devisee  of  the  remainder,  of  a  part  of  the  legaeyt  * 
the  termination  of  the  life  estate,  was  an  acceptance  of  the  devise  of  the  i 
Having  accepted  the  devise  he  must  pay  the  legacy.  (6  Pmiffo,  388.)  Bai  the  wwi^ 
nntary  payment  of  part  of  it,  when  it  was  not  due,  does  not  render  him  liable  ler  tha 
residue  during  the  existence  of  the  life  estate. — lb .•..w«»«««.219 

9.  Where  land  is  devised  to  three  devisees,  and  directed  to  be  sold  and  the  proaeads 
divided  between  them,  each  holds  the  legal  title  to  a  third  of  the  land,  sulyaat'la  ^ 
divested  by  a  sale  as  directed  by  the  will.  They  may,  by  agreement,  elect  la  heap 
the  land;  or,  either  of  them  may  require  a  sale  of  it,  as  directed  by  the  will,  ^ad  a 
distribution  of  the  proceeds.  Neither  of  them  can  aoquire  an  indefeasible  right  6a  » 
third  of  the  land,  without  the  consent  of  the  others.    (4  Madd.   Oh'y,  iUp,,^  484}  2 

*  Bro.  C,  B,,  497;  3  Wheit^  663.)    A  vendee  of  one  of  them  may  exercise  the  same 
rights  as  his  vendor.— Tf«U«  ec.  LtwU • 269 

10.  The  bequest  of  a  particular  thing  or  money,  specified  and  •distinguished  Araai 
all  others  of  the  same  kind,  is  a  regular  speoiflo  legacy. — BroadwM  as,  Bromd 
well 2$9 

11.  The  word  ehildron  does  not  ordinarily  denote  ^an«I  children,  and  is  never  sa 
construed  except  in  cases  where  it  is  indispensably  necessary  to  effectuate  the  obvioas 
intent  of  the  tesUtor.    (2  if«l.,  466.)— iST^Mto  ««.   Grubha -..889  I 

12.  A  devise  to  <'<A«  childron"  of  the  tasUtor's  sister,  one  of  whom  was  dead  at 
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tko  ti»e  of  the  ezeontion  of  Ihe  will,  psMea  nothin^^  to  the  dosoondantt  of  imh   de- 
oedent.— /& - 8S» 

1.  The  act  of  the  legislature  to  punish  daeling  is  not  limited  to  duels  between  oiti- 
MBsof  this  State.— Ifoocty  ee.  Commonwealth 1 

2.  An  indiotment  against  one  for  ohallenging  another  to  flght  in  single  oombat  with 
Aeadlj  weapons,  is  suffioienti  althongh  it  does  not  aver  that  the  paper  therein  oopied 
«iid  averred  to  have  been  meant  and  intendeii  by  the  former  as  a  ohallcnge,  was  so 
snderftood  by  the  parties.  8ueh  an  arennent  was  unnecessary.  (3  Dana,  418.) — 
ih 1 

Bee  Indictnunt,    Evidenoo* 

■MAHCIPATION— 

1.  A  testator,  in  1837,  provided  that  any  of  his  slaves,  at  speoifled  periods  and  at 
eertain  agesi  wishing  to  be  free,  should  be  delivered  ''to  the  eelonitation  society  to 
be  transported  to  Liberia.  None  of  them  are  to  be  forced  to  go.  Those  that  do  not 
go  to  Liberia  are  to  continue  to  serve,  Ao.,  until  they  are  willing  and  do  go."  Held, 
Mai  to  entitle  them  to  freedom  they  must  go  to  Liberia  in  good  faith  to  dwell  there 
Mid  baeome  colonists.  To  go  with  a  design  to  return  immediately  to  the  United 
,  which  Resign  is  carried  out,  is  not  a  compliance  with  the  will. —  Winn  m.  Sam 
{of  color.) 231 

S.  The  fact  that  a  slave,  thus  returning,  stayed  in  New  York  for  about  three 
■OBths before  his  return  to  Kentucky,  his  owner  knowing  that  he  was  there  and 
making  no  effort  to  bring  him  away,  did  not  give  to  such  slave  a  right  to  freedom. 
He  was  there  not  with  the  consent  of  his  owner,  but  as  a  fugitive  slave. — lb 232 

B8T0PPBL>. 

Wboro  two  executors  were  authorised  to  sell  land,  a  purchaser  from  one  of  them 
wiMk,  at  the  time  he  executed  the  notes  for  the  purchase  money,  for  the  purpose  of 
oaabling  the  executor  to  sell  them,  executed  and  delirered  to  him  a  paper  stating 
tkat  he  expected  to  pay  the  notes  at  maturity,  and  had  no  offsets  and  would  hare 
■Mn  against  them,  is  estopped,  (when  sued  by  an  assignee  who  purchased  them 
•poB  the  faith  of  it.)  from  pleading  that  the  notes  are  without  conside.acion. —  WelU 
oe.  Zsicif 269 

SVIDSNOB^ 

1.  The  statements  of  a  witness  as  to  the  rules  of  the  eocfe  duello,  in  relation  to 
tettdlng  and  accepting  challenges,  upon  an  indictment  against  a  party  for  sending  a 
tfiallenge,  are  inadmissible. — Moody  vt.  Commowoealth 1 

2.  Facts  stated  in  the  opinion,  which  the  court  pronounce  sufficient  foundation  for 
admitting  as  evidence,  in  a  prosocution  for  sending  a  challenge  to  flght  a  duel,  letters 
of  persons  alleged  to  have  acted  as  the  seconds  of  the  parties;  alno  to  excuse  the  pro- 
duction of  the  original  letters  between  the  principles  and  their  second?,  and  t^  allow 
the  Commonwealth  to  prove  printed  copies  of  the  correspou deuce  between  them. — 
Ih 1 

3.  An  entry  by  the  clerk  oCthe  circuit  court,  in  the  execution  book,  that  the  exe- 
cution was  delivered  to  the  sheriff,  cannot  bo  impeached  by  parol  testimony  in  a  mo- 
tion against  the  sheriff  and  his  sureties  for  not  returning  the  execution  within  thirty 
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days  of  the  retarn  day.  Such  entry  ib  conolaaive  in  all  ooUateral  prooeedinga. 
(Am.  Stat,,  art.  I,  tec.  4;  S  Starhie't  Ev.,  1043;  13  Strg.  ^  BawU,  264;  2  J¥aU9 
A  Serg.,  387;  12  Chattan,  277;  4  Dana,  600;  3  Bibb,  356.)— (7reen  v».  Goodrum,27A 
4.  Parol  evidenoe,  eoneeming  a  writing  and  its  oontents,  admitted  without  objec- 
tion, ii  entitled  to  the  same  weight  as  the  writing  itself,  had  it  been  produced. — 
SUm  ve.  Freeman 310 

BXECUTORS  AND  ADMINISTRATORS— 

1.  It  is  error  to  render  judgment,  even  by  default,  in  favor  of  heirs  and  dietribu- 
teei  against  the  administrator  of  an  intestate  for  the  amount  in  his  hands,  subject  to 
distribution,  without  requiring  a  refunding  bond  from  the  distributees.  (4  Bibb,  260; 
7  Mon.,  643;  3  J.  J.  Mar.,  684;   Civil  Code,  tec.  ill.y-Montjog  vt.  Pearce 07 

2.  Sec.  471  of  the  Civil  Code  is  substantially  a  re-enaotment  of  the  statute  of  1797, 
section  50,  as  construed  by  the  court  of  appeals  in  the  above  cited  oases. — lb 07 

3.  In  a  suit'by  heirs  and  distributees  of  an  intestate  against  the  administrator  and 
his  sureties  in  the  administration  bond,  brought  to  recover  the  amount  in  the  hands 
of  the  administrator  subject  to  distribuiion,  the  petition  must  sot  out  the  terms  or 
substance  of  the  bond  alleged  to  have  been  executed  by  them — otherwise  it  will  not 
show  a  cause  of  action  against  the  sureties.    (14  B.  Mon,,  86;  lb.,  255.) — Ib 08 

4.  Where  a  testator  not  only  authorized  his  executor  to  sell  land,  but  devised  to 
him  the  land  itself,  giving  to  the  devisee  only  the  proceeds  when  sold,  an  actios 
for  the  recovery  of  the  land  should  be  in  the  name  of  the  executor. — Jenningt  vt* 
Monkt 10» 

6.  Upon  the  m<»rrlage  of  an  admiaistratrtx  she  ceases  to  be  the  personal  represen- 
tative of  the  intestate;  and  an  action  against  her,  after  that  event,  will  not  lie  to  es- 
tablish a  debt  against  his  estate  and  test  the  question  of  assets  to  discharge  the 
dobts.    {Bev.  Stat.,  chap.  37,  art.  I,  tee.  U.y^Young  vt  Vuhme  d;  Co  .^ 230 

6.  The  principle  that  a  personal  representative  is  regarded  in  equity  as  a  trustoo 
for  creditors  and  others  interested  in  the  estate,  that  the  assets  are  trust  funds  for 
their  benefit,  and  that  a  court  of  equity  will  take  jurisdiction  in  favor  of  a  creditor 
who  has  not  even  obtained  a  judgment  at  law,  not  only  to  compel  a  discovery,  but 
also  to  render  the  personal  representative  liable  for  a  breach  of  trust  by  wasto  or 
mal-administration  of  the  assets,  (3  Dana,  302;  5  lb.,  411,)  does  not  apply  to  the  ac- 
tion «iipra.—/6  '. 280 

7.  A  creditor,  before  he  can  maintain  his  action  against  the  sureties  in  the  admin- 
istrator's bond  for  a  deva»tavit,  must  obtain  a  judgment  against  the  personal  repro* 
•ontative  establishing  his  debt  and  fixing  upon  him  assets  sulfioient  to  discharge  tbo 
debt,  or  a  part  of  it;  but  a  return  of  nulla  bona  on  an  execution  issued  thereon  is  not 
an  essential  prerequisite  te  such  action. — Ib 240 

8.  Where  a  testator  directs  land  to  be  sold  by  his  two  executors,  and  one  of  them 
vacates  his  office,  the  power  to  sell  devolves  on  the  other.  {Bev.  Stat.,  chap.  37, or^ 
1,  tec.  0.)  If  both  remain  in  office,  the  power  is  joint,  and  both  should  execute  the 
deed.    (4  Mon.,  582.)— TTc/^  vt.  Lcwit 260 

0.  The  debts  of  a  testator  are  to  be  paid,  first  out  of  the  perishable  goods,  not 
Specifically  bequeathed,  next  out  of  the  slaves,  and  if  these  be  insufficient,  then  out 
of  the  real  estate,  where  the  will  makes  no  provision  for  their  payment. — BroadwU 
OS.  Broadwell ^ 200 
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FINAL  OBDBR— 

l.^A  final  orcUr  nither  terminate!  the  action  itaelf,  ieeldee  eome  matter  litigated 
ky  the  parties,  er  operates  to  divest  eoBie  right  in  saeh  a  manner  as  to  ^nt  it  ont  af 
the  power  of  the  oonrta  making  the  order,  after  the  expiration  of  the  term,  te 
^laoe  the  parties  in  their  original  eondiUoa.  <16  J9.  Jtfoa.,  48.)— jl/»pl«f»l«  «*.  Ajh 
fiUgate fU 

t.  An  order  of  a  oonnty  eonrt  refusing  to  qnalify  a  person  as  a  deputy  sheriff  on 

motion  of  the  sheriff,  is  not  a  final  order,  and  no  appeal  lies.-*i6 .SS 

See  JtidgtMnt. 

■FIXTURBB— 

1.  fee  the  opinion  in  this  ease  for  a  discussion  of  the  <[nestioa  ae  te  the  rights  to 
what  are  called  flztures;  (I,)  as  between  heir  and  executor;  (2,)  betweea  theexeeuior 
of  a  tenant  for  life  and  the  remainder  man  or  rerersioner;  (3,)  between  landlord  and 
tenant;  (4,)  in  respect  to  fixtures  erected  for  the  purposes  of  trade;  (5,)  between  Ten- 
der and  Tendee,  mortgagor  and  mortgagee. — i/e^nton  et.  WUemmn^, 867 

t.  Upon  the  sale  of  the  ftreehold,  fixtures  will  pass  in  the  absence  of  any  express 
proTision  to  the  contrary  .—/ft....- ...387 

8.  What  will  glre  cbajttles  the  efaaraeter  ol  fixtures  and  deprlTC  them  of  that  of 
personalty?    See  opinion  for  a  review  of  the  authorities  on  this  subject. — /(...35T 

4.  In  this  case  chandeliers  or  gas  burners  in  a  house  are  held  to  be  fixtures. — 
R 888 

FORCIBLE  ENTRY  AND  DETAINER^ 

1.  The  provisions  of  the  Civil  Code  regulating  proceedings  in  eases  of  foretble 
entry  and  detainer,  (««0fuMu  5^0  to  818,  imehuive,)  are  a  substantial  re-enaotment  ef 
jthe  aotof  1810.     {StaUtU  2<o«0, 718.)^BefeAer  «s.  Barret,  Ac Wt 

5.  The  want  of  a  judgment  upon  the  verdict  of  a  Jury  in  the  oountry,  on  a  wrfll 
of  forcible  entry  and  detainer,  is  no  ground  for  dismissing  the  traverse  in  the  dr- 
onit  court.  Such  judgment  is  not  necessary  to  enabU  a  party  to  matntain  a  tta^ 
verse.-— /i 897 

8.  In  such  case  the  truth  of  the  inquisition  in  the  country  is  the  only  matter  in- 
volved in  the  issue  to  be  tried  by  the  Jury  in  the  circuit  court. — lb 88f 

4.  Upon  an  inquest  in  the  country  on  a  writ  of  forcible  entry  and  detainer,  tha 
verdict  of  the  jury,  "tht  d^endanu  not  guUtjf,**  is  suflioiently  explidt  and  respen- 
•ive  to  the  inquiry  submitted  te  them,  and  a  traverse  thereof  may  be  brought 
filriot  technical  precision  and  regularity  not  required  in  verdiots  and  proceedings 
under  the  statutee  regulating  this  remedy .^ ^....887 

FORFEITED  RECOGNIZANCE-. 

1.  A  reoegnisanse,  entered  into  In  October,  1860,  was  filed  In  the  clerli's  oflloe  in 
December,  1680.  The  ease  was  befbre  the  grand  jury  at  the  term  to  which  the  de- 
fendant was  recognised,  who  reported  to  the  court  that  they  had  failed  to  indict;  but 
the  court  failed  to  enter  of  record  the  discharge  ef  the  defendant  and  the  exoneration 
of  the  bail.  (Grim,  CocU,  ««<;.  118.)  In  September,  1882,  (no  indictment  in  the 
meantime  having  been  found,  nor  any  other  step  taken  towards  the  prosecution  of 
the  charge, )  proceedings  were  taken  to  forfeit  the  recegnisance.  Held,  That  the  eir- 
suit  court  properly  dismissed  the  proceeding,  the  effect  of  which  wae  to  exonerate  ail 
the  parties  from  liability  on  the  recognisanoe — an  order  which,  under  the  section 
tupra,  should  have  been  made  upon  the  failure  of  the  grand  Jury  to  indict^ OMmaoe- 
W0altk  vs.  i;o6er<v ~818 
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t.  In  an  aetioa  apon  *  forfeited  reeogniMnoe  the  defendmt  must  make  a  writteii 
•totMaent  of  the  faoto  eoBstltnting  bis  defense.  W Ithoat  this  the  mere  eihibition  te 
Am  eourt  of  the  erideDoe  relied  ud  by  htm,  either  to  defeat  or  Bvspend  the  aotioa, 
will  be  disregarded.—Brown  et.    CammanwmUk Stl 

S.  In  snoh  ease  the  prodnotion  of  the  respite  of  the  Oovemor,  not  relied  on  bjr 
ptondiag,  constitatM  no  defense  to  the  notion,  the  eonit  is  not  anthoriied  to  take 
•&7  jadioial  notiee  of  the  paper  presented  in  that  way  .—A Sfl 

4.  That  the  Governor  remits,  not  the  forfeitnre,  bnt  the  Judgment  itself  ezeept  na 
to  "fees  and  costs/'  furnished  no  ground  for  setting  aside  the  judgment  so  in  part 
•aitted^— it Ml 

6«  The  power  of  the  eireut  court  to  remit,  in  whole  or  in  part,  the  penalty  of  a  for- 
faltad  reoogniianee.  is  derived  sole] j  fron  aeetion  M  of  the  Oriminal  Gode,  and  Is  a 
JttdidftI,  net  an  arbitrary  diseretion,  to  be  ezereised  upon  eonsideration  of  the  fad, 
ooliedupon  in  the  defense.    (I  Mtt.,  tBt.y^QmmomwtuUk  •».  Rowland 2» 

€.  The  faot  that  the  defSsndant  had  been  either  mrrendtr^dw  arrwUd  must  be  al- 
lOftd  and  shown  in  the  defenee,  and  is  ladiepMeable  to  the  exereise  cf  the  diseretion 
Allowed  by  MciMn  M,  ntptxt.  And,  futre,  what  additional  Caoi  or  fiMts, (if  any,)  will 
bo  neoessary  to  joetify  a  remission  in  whole  or  in  part  of  the  penaliy.— /e tM 

9RAiri>B--8TATUTB  OV— 

1.  A  sale  of  standing  trees,  in  eontemplation  of  their  immediate  separation  from 
ikeeoil,by  either  the  vendor  or  vendee.  Is  a  eenatruotive  severanee  of  them,  and 
tkey  pass  as  ehattles;  and,  eonsequently,  the  eon  tract  of  sale  is  not  embraced  by  the  stat- 
ute o!  frauds.  (1  Orttm.  B9,,  m«.171;  II  fi.  Mom,,  S40.)  And  thU  though  no  deflnito 
time  be  flzed  for  their  removal. — B^fttmet  vt.  JKmm Sft 

1.  The  phrase,  "in  contemplation  of  immediate  separation  f^em  the  soil,"  Is  used 
to  distinguish  a  sale  of  standing  trees,  or  growing  crops,  which  passes  no  Interest  ih 
the  land,  except  a  license  to  enter  upon  it  for  the  purpose  of  removing  them,  from  a 
oontraet  conferring  an  exclusive  right  to  the  land  for  a  time  for  the  purpose  of  mak- 
ing a  proflt  out  of  the  growth  upon  it. — ib STS 

I.  Where  standing  trees  are  sold  as  chatties,  the  selection  andmorkingof  them  hy 
the  purchaser,  with  the  knowledge  and  coneeat  of  the  vendor,  ie  a  eonstruetlve  de- 
Urery,  and  the  title  vests  in  the  purchaser.    Bat — 

In  such  ease,  if  one  honafide  purohase  the  land  for  a  valuable  eonsideration  paid, 
IHEmI  acquire  title  thereto,  before  he  had  notiee  of  the  sale  of  the  trees,  he  is  entitled 
to  them,  and  the  purchaser  of  the  trees  must  look  to  his  vendor  for  damages.  That 
he  had  notice  before  the  trees  were  out  would  be  immaterial.<'*^/6 - 171 

ftAMIKQ^ 

1.  The  9teond  amd/ourtk  •wtiont^tkafUr  43  oftU  Rowitd  ;9lalvrfl«,( title  Gamiho,) 
leenre  to  the  loser  and  his  creditor  the  right  to  sue  for  money  or  property  lost  al 
gaming,  for  five  yean,  and  the  exclusive  right  to  do  so  for  six  months,  after  whioh 
smy  other  person  may  sue  for  its  reoovery  within  the  five  years;  the  one  flnt  suing  to 
Imve  the  preferenoe. — Ba/mm  es.  IWncr •..-.••.  m. .«.....• U4 

a.  If  the  loser  or  his  oredlUr  sacs,  the  recovery  will  only  be  the  amount  lost,  aad 
be  for  the  sole  benefit  of  the  party  suing.  If  another  sues,  the  recovery  will  bo 
treble  the  amount  lost  and  won,  one-half  to  the  use  of  the  plaintiif,  the  other  to  the 
Gommonwealth.— /]( lid 

3.  Although  more  than  six  months  may  have  elapsed,  the  loser  has  the  right  to 
aiU<w*  the  less  by  privaU  anaagtmeat  with  the  winner,  if  no  ethor  person  ha«  eom- 
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menoed  suit.  If  the  traasaotion  be  made  in  good  faith  bj  both  parties^  and  h— 
from  any  devioe  to  evade  the  statute ,  both  the  winner  and  loser  should  be  proteei* 
ed.— /6 ,^114 

GBNERAL  ASSBMBLT— 

A  memher  of  the  legislature  in  attendance  npon  its  session,  is  no^  priyileged 
against  being  served  with  a  summons  in  a  oivil  action. — Joknaon  m.  OffvU 19 

GIFTS— 

1.  Gifts  ccitMo  moriU  are  in  general  conditional,  like  legacies,  but  it  is  absolntely  ee- 
•ential  to  them  that  they  be  made  by  the  donor  in  his  last  illness;  or  in  oontempla- 
tion  or  expectation  of  death. — KnoU*9  adm,*r,  v.  ffogan 9f 

3.  To  make  a  valid  gift,  simply  so  called,  or  a  gift  inter  vivot,  it  is  essential  that  it 
efaoald  be  tfT«ooca6/«  by  the  donor.  (6  Litt.,  12;  5  Mon,,  170;  4  if.  Hon.,  538.)— 
lb 99 

3.  At  the  time  a  note  for  money  loaned  was  executed,  payable  three  years  after 
date,  the  interest  thereon  to  be  paid  annually,  the  payee  executed  and  delivered  to 
the  payor,  a  writing  stipulating  that,  if  the  payee  should  not  collect  the  note  in  her 
lifetime,  her  representatives  were  directed  to  surrender  it  to  the  payor,  "at  I  intend 
it  at  a  gift  from  tne  to  Aivt."  The  payee  retained  the  note  in  her  possession  daring 
her  life,  and  died  within  less  than  a  year  after  the  execution  of  the  writings.  Held, 
That  this  is  not  a  valid  executed  gift  which  a  court  of  equity  shouts  enforoe.— 
lb 99 

4.  The  writing  ntpra,  might,  if  established  aooofding  to  the  -requirements  of  the 
•tatute  of  wills,  take  effect  as  a  testamentary  disposition.— /6 99 

GUARANTY— 

1.  It  is  a  general  rule  that  if  a  person  offers  to  pay  money  upon  the  performanee 
of  an  act  by  another,  the  performanee  of  the  act  by  the  latter,  without  any  notiee  ««f 
his  acceptance  of  tbe  offer,  or  of  his  intention  to  act  upon  it,  gives  him  a  right  to 
demand  the  money.  But  it  is  settled  as  an  exception  to  that  rule,  that  where  tbe 
affer  is  to  guaranty  a  debt  for  which  another  is  primarily  liable,  in  consideration  of 
•ome  act  to  b^  performed  by  the  creditor,  mere  performance  of  the  act  is  not  suffioieat 
to  fix  the  liability  of  the  guarantor;  but  the  creditor  must  notify  the  guarantor  of 
his  acoeptance  of  the  offer,  or  of  his  intention  to  act  upon  it.  (2  Amer,  Lead.  Ca»e», 
pag€$  35  to  107;  7  B.  Mon.,  5;  13  lb.,  381;  14  /6.,  lt{4;  7  Pet.,  nZ.)^SteadMan  tu. 
Otahrie 148 

2.  That  the  guarantors  might,  by  inquiry  fi-om  the  person  in  whose  favor  the  guar- 
anty was  given,  have  learned  what  had  passed  between  the  guarantees  and  himself, 
will  not  dispense  with  notice.  A  person  thus  proposing  to  become  surety  for  an- 
other is  not  bound  to  inquire  as  to  the  acceptance  of  his  proposal — the  creditor,  whe 
Intends  to  hold  him  responsible  for  the  debt  of  another,  most  show  that  he  had  rea- 
iOaable  notice  of  such  intention. — lb 148 

8.  When  notice  of  the  acceptance  of  an  offer  to  guaranty  in  requisite,  (in  an  action 
on  such  guaranty,)  the  allegation  of  notice  in  the  petition  should  be  special,  and  sucb 
as  will  enable  the  court  to  determine  from  its  statement?  whether  or  not  the  notiee 
was  given  as  the  law  requires.  (2  Ala.,  373;  3  6'ona.,  438.)  The  general  averment, 
"of  all  whieh  ike  de/endante  had  notice,**  is  not  suflScient.— /5 '. 148 

4.  Plaintiff  alleged  in  his  petition,  in  substance,  that  public  confidence  in  C,  a 
banker,  being  greatly  impaired,  in  consideration  that  the  plaintiff  and  the  other  da» 
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positen  would  forbear  to  withdrn^  their  deposits,  and  would  permit  C.  to  keep  and 
use  the  same  during  the  panie  or  until  he  oould  conreniently  pay  them,  and  to  pre- 
vent a  run  upon  him,  and  of  sustaining  his  credit,  the  defendants  signed  and  deliT* 
ered  toC,  (the  banker,)  and  published  in  the  newspapers,  the  following  instru- 
Bient: 

<*LouisTille,  Oct.  1, 1857.  We*  the  undersigned  agree  to  guaranty  the  depositors 
of  W.  £.  C.  \n  the  payment  in  full  of  their  demands  againat  said  C,  on  account  of 
money  deposited  with  him.  We  have  entire  confidence  in  his  ability  to  meet  all  de- 
mands." That  the  paper  was  ^hown  to  plaintiff  by  C,  and  that  accepting  and  re- 
lying upon  the  same,  he,  upon  the  faith  of  the  guaranty,  forbore  to  withdraw  hia 
money  as  he  purposed  to  do,  of  all  which  defendants  had  due  notice;  and  that  0* 
failed  and  closed  his  banking  house  on  the  5th  of  October,  1857.  Held,  (upon  de- 
murrer to  the  petition,)  That  the  petition  is  fatally  defectiye  for  want  of  special 
aTerment  of  reasonable  notice  to  the  guarantors  of  the  plaintiil  's  acceptance  of  the 

offer,  or  of  his  intention  to  act  upon  it. — lb , ....lift 

See  Contidtration, 

HEIBS  AND  DEVISEES— 

1.  WheM  lands  are  devised  by  a  testator,  and  after  his  death  a  patent  isshet  t# 
him  therefor,  the  legal  title  upon  the  issuing  of  the  patent  Tests  in  his  heirs,  wka 
bold  the  title  thus  acquired  in  trust  for  the  beneflt  of  the  devisees  under  the  wiU.^ 
Oobh  v»,  Stewart ^ ^ 266 

2.  In  such  case,  in  a  suit  by  the  devisees  to  recover  the  land,  the  heirs  are  neces- 
sary parties;  and  the  action  must  be  in  equity. — lb - ...266 

HUSBANl)  AND  WIFE— 

1.  The  release  by  a  wife  of  her  potential  right  of  dower  forms  a  valuable  eonsid- 
eration,  sufficient  to  sustain  a  settlement  upon  her  by  her  husband,  even  against  his' 
ereditors. —  Ward  v:  Crotty,  &c 69 

2.  An  agreement  by  a  husband  to  transfer  to  bis  wife  a  note,  for  a  part  of  the  pur- 
chase money,  for  her  separate  use,  in  consideration  of  her  release  of  her  potential 
right  of  dower  in  land  sold  by  him,  is  binding  in  equity,  and  may,  upon  her  appli- 
cation, be  specifically  enforced  against  him^—/6 b% 

S.  A  husband  sold  land  in  which  )iis  wife  had  a  potential  right  of  dower,  whioh 
ske  refused  to  release  unless  he  would  give  her  one  of  the  notes  which  he  had  takes 
from  the  purchaser.  He  agreed  to  assign  the  note  to  her  for  her  separate  use,  and 
delivered  it  to  her,  endorsed,  **I  assign  the  within  note  to  G.  W.,  [the  wife,]  for  sat- 
isfactory consideration."  No  trustee  was  named,  nor  was  the  assignment  recorded. 
She  then  signed  and  acknowledged  the  deed.  Afterwards  his  creditors  sought  t* 
subject  the  note,  when  she  asserted  her  claim  thereto.  Eeld,  That  against  the  sub- 
sequent creditors  she  is  entitled  to  the  note.  Against  the  prior  creditors  she  is  enti- 
tled to  the  value  of  her  potential  right  of  dower  at  the  time  she  released  it,  with  in- 
terest; the  residue,  if  any,  due  upon  the  note,  to  go  to  the  prior  creditors. — /6...  69 
.  4.  In  an  action  by  husband  and  wife,  and  their  assignee,  upon  two  notes,  one  of 
which  was  executed  to  her,  and  the  other  to  her  and  her  husband  jointly,  and  both 
reciting  that  they  were  given  to  secure  the  rent  of  a  tract  of  land  which  had  been  as- 
signed to  her  for  dower  in  the  estate  of  her  former  husband,  who  died  in  1851,  &e^ 
that  the  defendant  cannot  set  up  demands  against  the  husband  as  a  set  off  against 
(he  debts  sued  on. — Qretn  v«.   Cbrtoa « ., „..  74 
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f.  Tine  0M«  of  Smitk.^e,  m.  Lmig,  Sei,{l  Met.  iy.  Mep.,  486,)  merely  deeiAtff  (ft)* 
where  %  bnsbftiid  and  wife  had  jointly  exeevted  a  bond  for  the  eotiYeyaaee  of  Uad 
belonging  to  the  wife,  and  had  put  the  Tondee  in  possesston,  the  wat  not  entitled  In 
eqaity  to  reoover  of  the  rendee  rent  for  the  time  h^  had  ooenpted  the  land  nnder  Iftn 
pnrohate. — ib .' f% 

^,  Antenaptial  ereeiitorj  oontraots  between  hneband  and  wife,  to  be  performed 
dnrlng  marriage,  haYe  been  frequently  enforoed  in  equity,  althengh  reid  at  lew. — 
JVhnMMiii  «t.  Msitaman » M 

7.  Oonreyanoee  from  husband  to  wife,  without  a  trnitee,  hare  been  frequently  ettp- 
ported  in  equity,  although  at  law,  ae  a  general  rale,  ezeouted  as  well  as  eiOontoiy 
eontraots  between  them,  without  a  trustee,  are  rotd.— /& M 

8.  At  law  the  husband  is  entitled  te  a  note  given  to  his  wife  by  a  stranger.  Tet» 
where  the  purchaser  of  land  ezeeuted  a  note  payable  to  the  rendor't  wife,  in  pnr- 
smanoe  of  an  agreement  between  the  husband  and  wife,  and  in  eonsideration  of  heV 
releasing  dower,  her  right  to  the  note  was  sustained  in  equity. — Ih Si 

9.  A  husband  is  legally  entitled  to  his  wife's  earnings,  but  Ms  agreement  to  give 
them  to  her  has  been  held  valid  in  equity .-*/B... 84 

10.  Exeoutory  oontraote  between  husband  and  ^ife,  without  the  interrention  of  a 
tfnetee,  bare  been  held  to  be  ralld  in  equity .  As  a  general  rule,  whereter  a  oon* 
tfMt  would  be  good  at  law,  when  made  with  trasteee  for  the  wife,  that  eontraetwili 
be  sustained  in  equity  when  made  by  husband  and  wife  with  each  other  without  the 
Intervention*  of  trnfftee«,  if  it  doer  not  affeot  the  rights  of  third  persons. — /%......  84 

11.  If,  in  eonsideration  of  a  married  woman  oonveying  her  land  and  slaves  for  her 
hneband's  beneflt^  he  agrees  to  pay  the  vnlue  of  her  Interest  to  a  trustee  for  her  sep^ 
urate  use,  the  oontraot  will  be  valid  at  law.  If  there  is  no  trastee,  her  equitable 
right  to  the  money  will  not  be  defeated,  beoausu  whenever  a  separate  use  is  orsaled 
fkft  m  married  woman ,  whether  by  her  husband  or  by  a  stranger,  whether  by  an  ete- 
enled  or  exeeutory  oontraot,  equity  will  if  neeesiufy  make  her  husband  her  trustee  -» 
A..V..V... 8t 

IS.  Nor  is  it  neeessary,  in  order  to  give  her  a  right  to  the  money  for  her  sepavute 
nen,  that  the  notes  of  the  husband  to  her  should  be  so  expressed.  Though  a  nttnt^ 
gBt^t  oonveyanee  of  property  or  oovenant  to  pay  money  to  a  married  woman,  or  M 
a  trustee  for  her,  in  order  to  give  hur  a'eeparate  nee,  must  eon  tain  words  indftoatlay 
Meh  intention t  sueh  words  are  unneeessary  in  a  husband's  oonveyanee  or  oovennnU-* 
H * 8i 

18.  S^9.  2,  ore.  2,  o/  ekap.  47,  o/  tU  Retittd  Skatutetf  whioh  provides  that  hUi-' 
himd  and  wife  may  sell  and  oonvey  her  ohattel  real,  or  slave,  in  the  same  Bi»da 
nrthe  land  of  the  wife  may  be  sold  and  oonveyod,  and  that  <'the  prooeeds  shall  M 
Me,  maHmt  otherwise  expressly  provided  in  the  eonveyanoer  or  the  obligation  of  tftu 
pvehaeer"  does  not  apply,  nor  is  there  any  similar  provision  applying  te  a  wIfW 
rout  ettaie.  But  where  the  wifo  Joins  with  the  husband  In  selling  her  slaves  in  oviuf 
ie  give  him  the  prooeeds,  and  for  that  eotrstderatton  he  gftve  her  his  note,  stteh  a 
gfrovislov  is  not  neeessary  in  order  to  give  her  an  equitable  olaim  on  the  husband  8M 
Ihevniue  of  the  slaves  in  aooordaneu  With  Me  agfeemeut.^-A 8i 

M.  Thht  the  husband  was  dealt  with  a«d  obtained  eredit  upon  the  faith  thai  IM 
|nn<is»dB  of  land  and  slaves  of  the  wifo  helongOd  to  him,  does  not,  so  far  at  he  ahd 
ttfrrrpresentatives  areoonoerned,  eonititute  a  defense  against  a  reoevery  hylHtf 
«pien'Wn«te  eXeeuted  by  him  to  her  itf  eensMemtlen  «f  her  oonveyhnoe  of  the'  prep- 
«Mxfor  hie  benefit.--^/fr .• 8tf 
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16.  Nor  doM  the  faot  that  part  of  the  proeeeds  of  the  property  wm  vied  by  the  bvi- 
bMid  in  ipmyimg  ttore  Moomitt  eontraeted  by  ber,  and  in  pnrobMfng  a  esrriage  for 
b«r  and  1^  h«r  directioii,  eottttf tvte  «  defenie  agahivt  laeh  reooTory. — 75 M* 

II.  But,  thoagh  a  married  woman  it  eqnltably  entitled  to  hare  notei,  whioh  were' 
exeonted  by  ber  husband  to  her  in  eonaidoration  of  her  oonVeyanee  of  her  land  and 
flaTef  for  hit  benefit,  paid  ent  ef  hie  estate ,  yet  where  her  elaim  is  a  mere  eqniCy^ 
•■d  there  is  no  legal  demand  to  whioh  she  oaa  be  sabstitvted,  it  eannot  be  en- 
fbreed  to  the-  prejndiee  of  her  hnsband's  oreditora  In  a  settlement  of  his  insolTenf 
estate.-^A 96 

17.  Where  tbediasband  redneesto  possession,  without  resort  to  a  eonrt  of  equity , 
aft  Interest  in  an  estate  desoended  to  the  wife,  eonslsting  of  eaeb,  be  acquires  a  eom- 
plete  legal  right  to  It,  and  the  wife  has  no  equity  to  a  settlement  against  his  (iredl- 
t«re  seeking  to  svbjeet  property,  (a  slaTe,)  purebased  by  the  husband,  and  oenreyetf 
tO'  a  trustee  for  her  benefit;  even  if  he  was  Indueed  to  make  the  eonreyanee  beeauea- 
be  had  received  money  whieh  his  wife  derived  by  hiheritanee.  It  must  be  eonsidered* 
s» aroluutaiy  eonreyaneow — Hurdim*  CburlMay... 140 

18.  stoe  the  opinion  for  a  statement  of  fhets,  snob  as  the  eondHlon  ef  the  husbattd'e 
psenniary  aflUrs,  ike.,  upon  whloh  It-is  fctM  that  a  voluntary  eonveyanoe  of  a  slavw 
k9^  a. husband  to  a  trustee,  for  the  nee  and  benefit  of  his  wife,  was  fraudulent,  au^ 
avoided  the  deed  as  to  a  subsequent  creditor 140 

Ifi.  A/nt«  t994ri,  having  a  vested  right  to  a  legaoy,  not  due,  her  husband,  iipos 
Inr  death,  is  equitably  eniiUed  thereto.  {^  OiU  S  Jmhh.,  607.)  And,  there  being 
m  demand*  against  her  estate^  he  may  recover  it  from  her  administrator  when  due.««« 
^Hmccm  us*  <ini^0neMe««.**..*» ••••••■■•»••••.•■.  .....m..  ■.•.•••••....•••.•  ••••....•  •.....•.*...•■..•.••  .^iO 

t^  The  provision  of  see.  49  o/  iht  Oimil  Codm,  that  where  the  action  eoneems  the> 
sopnrate  property  ef  tha  wife,  or  where  the  aetlen  is  between  herself  and  her  hnv* 
hn«d,  9h€  majf  mm  alomt^  relates  merely  to  the  term  of  procedure,  and  confers  no  new* 
right  e«  action.-«.Jietoon  m.  JAiImm Mfi 

SI.  The  only  eibot  ef  tha  provision  sMpm  is  to  dispense  with  the  neeessity  for  thv 
iMtrreotloa  of  a  next  friend,  wherw  the  action  concerns  the  separmte  property  of  thw 
WIfB  or  where  she  sues  la  equity  to  enforce  some  equltableright  against  the  hnv* 
band^A .'. MS 

M.  The  wife  cannot  sue  the  husband  to  recover  possession  of  slaves  devfsed  to 
bar  as  her  separate  preperty ,  free  from  the  eontrel  of  her  husband,  which  he  re* 
fises  to  deliver  to  hrr;  no  other  ground  of  relief,  legal  or  equitable,  being  alleged.— 
A; t.; ni 

Sfi;  III  such  case  the  husband  is  regarded  as  the  trustee  of  the  wife,  holding  the 
legal  title  fsr  her  sole  use.  A  ecurt  o^equity  would  hold  him  accountable  for  any 
violation  of  his  trust.  But  his  mere  possession  of  the  slaves,  nothing  else  appearing, 
is  not  suflMent  to  show  such  abuse. — A Sty 

14;  Although  there  are  cases  in  which  a  court  ef  equity  will  lend  its  aid  in'the  ad- 
luwtttpent  ef  cenfiicting  claims  arising  between  husband  and  wife  with  respect  to  their 
pf%perty,  yet  is  the  poHcy  of  the  law  rather  to  restrict  than  to  enlarge  this  dasi  ef 
The  Bccessity  must  be  made  cleaffy  apparent.— A M 


nrpicTiiKirT— 

Bee  the  opinion  for  a  case  in  which  the  facta  stated  in  ah  indictment  tw  accepting 
a  challenge  to  fight  in  single  oombat  with  deadly  weapons,  were  held  soifioient. — 
n^^t&9k  ee  OMaflaoawcaica ••••••••«  ••••*••••  ••••••  •••••••••  •••••••..  «•••■*•••  ••*••«  •••••.•«*  •*••*•  ••••••     w 
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Indorter— Infants. 


IM)OBSI!R>- 

1 .  In  an  action  against  the  indorser  of  a  nolo,  payable  in  one  State  and  indovted 
in  another,  the  laws  of  which  differ,  the  liabilitj  of  the  inderser  dependf  apen  tlie 
law  of  the  place  of  indorsement,  and  not  upon  that  of  the  State  where  it  is  payaUe, 
nor  apon  the  lex  domicilii. 

2.  The  indorsement,  by  a  oitisen  of  Louisiana,  made  in  Kentucky,  upon  a  note 
payable  to  him  in  Loaisiana,  is  governed  by  the  law  of  Kentuoky. — Short,  ^e.  «•« 
2Va6tt«  4&C «, 399 

INFANTS—  0 

1.  The  statute  authorising  the  sale  of  the  real  estate  of  infants  must  be  etrietly 
oomplied  with.  The  report  of  the  commissioners  appointed  to  appraise  the  estate  of 
the  infants,  must  ht  full  and  explicit  on  all  the  matters  which,  by  the  statute,  they 
are  required  to  ascertain  and  report  to  the  court.  Without  thii  the  court  has  no  ju- 
risdiction to  decree  a  sale. —  Woodcock  et.  Bownuin 40 

2.  Among  other  things  the  report  of  the  eommissioner  must  show  <*the  net  ikiIim 
of  the  real  and  personal  estate,  and  the  annual  profits  thereof."  See  the  opinioo  for 
a  report  held  insufficient  in  its  statement  of  the  value  of  the  infants  estate,  as  well 
as  in  other  respects.     It  must  state  the  **n0t  value," — 76 40 

8.  An  order  appointing  commissioners  authorised  them  simply  to '* value  the  in- 
fants real  estate."  It  may  well  be  questioned  whether  suoh  defect  in  the  order  of 
appointment  would  be  cured  by*  a  report  subsequently  made  in  eonformity  with  the 
law  and  approved  by  the  court — a  point  not  decided. — lb • 40 

4.  In  a  proceeding  for  the  sale  of  infants'  real  estate  under  the  statute,  the  reoord 
must  show  that  the  commissioners,  appointed  to  report  the  net  value  of  the  infants' 
estate,  Ac,  were  sworn;  otherwise  the  court  has  no  jurisdiction  to  order  a  sale,  Mid 
the  sale,  if  made,  will  be  void.— Ifafto  ve  Pond 01 

6.  The  report  of  the  commissioners  must  show  whether  the  interest  of  the  infants 
requires  the  sale  to  be  made,  or  the  sale  will  be  void.  It  will  not  be  sniioient  to  state 
that  in  their  opinion  '<it  would  redound  to  the  benefit  of  the  said  infants  to  have  said 
land  sold."— /6 OS 

0.  Sec.  466  of  the  (Xvil  Code,  which  provides  for  the  sale  ol  slaves  and  real  estate 
descended  or  devised  to  the  heirs  or  devisees  of  a  deoedent  in  an  action  for  the  set- 
tlement of  his  estate,  where  it  appears  that  the  personal  estate  is  insufficient  for  the 
payment  of  debts,  is  limited,  go  far  as  it  relates  to  the  real  estate  of  infant  heirs  and 
devisees,  by  «ec.  5.39  of  the  Code. — Gill  ve  Oivinw.^ 197 

7.  So  much  of  the  real  estate  of  an  infant  heir  or  devisee,  (under  the  seetiou 
nipra,)  as  may  be  necessary  to  pay  the  debts  jy  the  ancestor  or  testator,  may  be  sold 
in  a  proceeding  to  settle  the  decedent's  estate;  but  if  more  than  is  necessary  for  that 
purpose  be  sold,  except  in  the  mode  prescribed  by  the  Revised  Statutes,  in  chapter 
86,  the  judgment  ordering  the  sale,  and  the  sale  made  thereunder,  are  void 197 

Where  the  heirs  are  adults,  such  judgment,  though  erroneous,  would  not  be  voidw — 
ib 197 

8.  Qu,ere,  Would  an  order  for  the  sale  of  so  much  of  the  real  estate,  descended 
or  devised  to  an  infant,  as  might  be  necessary  to  pay  a  certain  sum  adjudged  to  be 
due  to  the  decedent's  creditors,  be  vold»  if  erroneous  as  to  the  sum  adjudged  to  be 
due?— /6 197 

9.  The  statute  which  provides  that  no  action  shall  be  brought  to  charge  any  per- 
son upon  a  promise  to  pay  a  debt  contracted  during  infancy,  or  a  ratification  of  a 
eentraot  or  promise  made  during  infancy,  unless  the  promise  or  ratification,  or  ione 
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m«mor»ndBiii  or  note  thereof,  bo  ia  writiag,  Ao.,  {Bev,  Stat.,  ekap.  IS,  Me.  1,)  »p- 
plios  to  all  eases  in  wkieh  the  plaintiff  relies  upon  a  promise  or  ratifloatioa,  siieh  at 
the  statute  refers  to,  in  support  of  his  aetion,  whether  he  deolares  upon  it,  or  provee 
it  to  ayoid  the  plea  of  infanoj. — Stemv9.  Frteman Si9 

10.  The  statute  tvpra  applies  to  everj  express  promise  to  pay  a  debt  oontraeted 
daring  infaney;  but  not  to  an  express  promise  to  perform  any  other  oontraot  made 
during  infanoy,  unless  such  promise  is   embraced  by  the  word  ' '  ratifieatien/'-^ 

a ^ s« 

11.  A  writing,  showing  that  the  defendant  has  performed  an  aot  of  ratiflcatioBf  la 
as  effeotlTo  as  one  containing  an  express  ratification. — lb 810 

13.  Where  a  writing,  addressed  to  another  than  the  plaintiff,  is  relied  upon,  not  aa 
constituting  a  ratification,  or  containing  a  promise;  but,  as  eyidence  of  a  ratifleatioD 
proTiously  made  by  the  defendant,  it  is  entitled  to  the  same  weight  as  if  it  had  beesi 
addressed  to  the  plaintiff. — lb ^^ZIO 

18.  An  infant  purchased  the  interest  of  his  partner  in  a  mercantile  concern,  aad 
gave  his  notes  therefor.  After  coming  of  age,  he  retained  possession  of  the  property 
and  dealt  with  it  as  his  own;  in  his  own  name  and  for  his  own  benefit  conduetiag 
the  business,  selling  the  goods  and  collecting  the  debts  which  had  belonged  to  the 
late  firm.  The  facts  inferred  from  a  letter  written  by  him  to  a  creditor  of  the  firm, 
as  well  as  from  the  statements  of  his  answer.  Held,  That  these  acts  were  a  ratifi- 
eatioD  of  the  purchase,  and  he  must  pay  the  notes  given  for  the  purchase  money. 
(1   OreenUaf,  11;  8  lb.,  406;  3  Kent't  (7om.,  253.)— /6 „.810 

INSURANGB— 

1.  Where  a  condition  of  a  polioy  of  insurance  requires  the  insured  to  deliver  an 
account  of  their  loss,  with  their  oath  or  affirmation  declaring  the  account  to  be  tnie 
and  just,  Ac,  the  affidavit  ef  the  insured  is  admissible  to  prove  a  compliance  with 
such  condition,  but  for  no  other  purpose,  and  the  court  should  so  inform  the  jury.— 
Pkcenxx  Ina.    Co.  v$.  Lawrttkoe .-.•••..«..     f 

2.  If  a  policy  of  insuiacoe  has  ceased  to  have  any  effect,  by  reason  of  the  inanrad 
having  kept  prohibited  articles  in  the  house,  a  promise  by  the  insurer's  agent,  haw- 
ing antU^rity  to  adjust  and  pay  losses,  with  knowledge  that  the  prohibited  arti- 
cles were  kept  in  the  house  at  the  time  of  the  fire,  will  not  bind  his  principal. — 
Tb f 

8.  A  firm  obtained  insurance  upon  a  storehouse  and  the  stock  of  goods  therein 
for  a  separate  sum.  The  interest  of  the  insured  in  the  house  was  incorrectly  de- 
scribed in  the  policy  as  belonging  to  the  firm,  whereas  it  was  the  property  of  one 
of  its  members.  In  a  suit  brought  to  recover  for  the  loss  of  the  goods — Beld,iA 
the  absence  of  proof  that  the  plaintiffs  procured  the  insurance  on  the  hooae  for  a 
fraudulent  purpose,  or  that  their  supposed  interest  in  the  house  induced  the  de- 
fendant to  insure  the  goods,  that  this  does  not  vitiate  the  insurance  on  the  goeda« — 
lb ^..    f 

4.  The  oonstmetive  possession  of  the  sheriff  by  virtue  ef  the  levy  of  an  execu- 
tion upon  goods  which  have  been  insured,  where  the  insured  retains  the  aoiaal 
possession,  does  not  vitiate  the  policy.  Otherwise  where  a  conveyanoe  is  mada 
whieh  terminates  the  interest  of  the  insured  in  the  goods. — lb • 

6.  Although  a  policy  of  insurance  contains  a  clause  prohibiting  "any  transfek*  ef 
the  interest  of  the  insured  by  sale  or  otherwise,"  without  the  consent  of  the  insurat,, 
yet  a  deed  made  by  the  insured,  conveying  the  goods  to  assignees  in  trust  to  pay 
eraditon,  will  not  render  the  policy  void,  the  insured  retaining  the  actual  posaeaslan 

of  the  goodsi— /^ , im .....^    » 

30  » 
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6.  If  by  ilie  terms  of  a  polioy  of  iosnranoa  the  keeping  or  Btoring  of  eertain  ar- 
tteles  OB  the  ine'iired  premises  is  prohibited  daring  its  oontinnance,  and  the  policy 
•nly  suspended  whilst  they  are  so  nsed,  the  policy  is  not  thereby  rendered  Yoid. — 
n : « 

7.  The  oonditioBs  and  ennmeration  of  hasards  form  parts  of  the  policy,  and  if 
artieles  prohibited  by  the  policy,  (whether  by  prorisions  in  the  body  of  it  or  annexed 
to  it,)  are  kept  by  the  insured,  the  burden  is  not  upon  the  insurer  to  show  that  the 
keeping  thereof  eaused  the  loss  or  iner«ased  the  risk.  (I  PhilUpt  on  Ing,,  mo.  866.) 
But  the  keeping  of  sueh  artieles  by  the  insured,  when  the  policy  was  obtained,  did 
ttot  render  it  void  unless  they  concealed  that  fact  from  the  insurer.— /& 9 

8.  In  an  action  against  an  insurer,  the  defendant,  not  being  presumed  to  know 
what  prohibited  articles  were  kept  by  the  plaintiff  when  the.  loss  occurred,  is  not 
hound  to  specify  them  in  his  pleadings.  But  where  he  specifies  some,  without  alleg- 
ing that  any  others  were  kept,  the  jury  should  not  be  permitted  to  consider  any  es- 
eept  those  specified.~>/6 9 

jrUDOMBNTS— 

1.  A  Judgment  cannot  be  final  merely  because  it  decides  some  question  of  law  or 
faet,  relating  eren  to  final  relief,  nor  merely  because  it  decides  what  are  the  rights 
of  the  parties  as  to  such  relief. — Bondurant  9§.  Apperwn 80 

1.  A  judgment  to  be  final  must  not  merely  decide  that  one  ot  the  parties  is  enti- 
tled to  relief  of  a  final  character,  but  must  giro  that  relief  by  its  own  force,  or  be  en- 
fereeable  for  that  purpose  without  forther  action  by  the  court  or  by  process  for  ooa- 
Umpt — Ih SO 

S.  An  order  sostaining  an  attachment,  made  before  final  hearing,  is  not  a  final  or- 
der, and  is  not  the  subject  of  aii  appeal.  {Bondurant  vt.  Appentm,  tupru;  CiwU 
0od;  •«€«.  286,  SOI,  292;  U  B.  Jfen.,  195.)— JSTaiiMm  «•.  Bowyer 108 

JURIB8— 

1.  The  summoning  of  bystanders  to  serre  as  grand  jurors,  when  properly  ordered, 
it  ft  duty  In  the  performance  of  which  che  accused  in  a  criminal  case  is  entitled  to 
the  services  of  the  sheri^,  or  coroner  where  there  is  no  sherilT.  If  summoned  by  one 
flpoeially  appointed  by  the  court,  the  indiotment  may  be  quashed.  It  is  a  substaa- 
tUI  error.  ( rHm,  Cods,  ««et.  1&9,  98:  i?av.  Stat,,  ehap.  65;  act  e/  March  17,  1862, 
•#««.  aeft,  95.)— GMMNONi0«a^<&  m.  Oradd^ 211' 

2.  ^ee.  194  o/.lA«  Crim,  Code,  which  ftuthorites  the  court,  for  sutBdent  cause, 
to  designate  some  other  officer  or  person  to  summon  jurors,  relates  only  to  petit 
jurors. — Ih /. 222 

8.  Where  the  grand  jury  is  composed  of  jurors  selected  by  commissioners,  as  di- 
rected by  the  Revised  Sututes,  the  oourt  say  they  incline  to  the  opinion  that  the 
summoning  of  them  by  a  person  other  than  the  sherilT  or  coroner  would  not  be  '  'a 
■ubsUatial  etror."— /» ^ ^ 228 

LANDLORD  AKD  TBNANT— 

I.  A  defendant  in  a  distress  warrant,  who  executes  the  bond  authorised  by  mcIm 
721  of  tU  (Xvil  Cod*,  thereby  admits  that  ho  is  either  tenant,  assignee  or  under- 
tenant, and  cannot,  in  a  motion  for  judgment  thereon,  rely  upon  a  defense  whio^ 
denies  that  character— as  that  he  wss  but  surety  for  the  lessee,  and  that  the  lease 
was  procured  by  firaud  or  misUke  on  the  part  of  the  lessor.  The  defenses  allowed  l» 
sueh  motion  are  preseribed  In  see.  722  q/"  Oe  CMe ..•«......•  ......260 
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5.  Quert,    la  the  ease  •uprot  would  aot  the  jparty  be  entitled  te  relief  In  e(|vltjf— 

LIBK— 

Bee  JfeeiUmie'*  .Lien.     SotSct.     Mortgagt: 

LIMITATIONS— 

1.  Mere  lapse  of  fifteen  years  and  a  few  dajs,  withent  exeeotion  npon  a.Ji/^ 
nent,  does  not  raise  a  presvmption  of  payment. —  OhUt^A  T&oma«  m.  JfoerM...  TS 

3.  The  title  of  an  aot,  passed  in  1858,  is,  <'An  aet  to  amend  the  ttoni  —tHtm 
ef  article  sixty-three,  of  the  Revised  Statntes,  entitled  limiUtion  of  actions  an4 
eaits.'"  The  act  declared  "that  the  prorisions  of  chapter  sixty-three,  of  theEt- 
▼feed  Statntes,  shall  extend  to  and  embrace  all  cases  in  which  the  right  of  action 
aeorned,  whether  before  or  after  the  BoTised  Statntes  took  effect,  from  and  after 
the  first  day  of  Angnst,  1859."  BMld,  That  the  aet,  or  so  mnch  of  it  as  applies 
to  any  other  snbject  than  that  expressed  in  the  title,  is  nnoonstitvtional,  inopet- 
atiTO  and  void. — Ih 4 m....  tS 

8.  In  September,  1889,  a  judgment  was  rendered,  on  which  an  exeenticn  seen  a|> 
terwards  iesned,  and  was  retnmed,  ''No  property  found."  A  second  exeentlen  li- 
sned  in  Jaly,  184A,  nvhich,  in  September^following,  was  also  returned,  "Ke  prep* 
eriy  found."  No  other  step  occurred  uiAtl  Oct.  8th,  ISfil,  when  a  third  exeeutfe* 
was  sued  out,  which  the  defendant  moved  to  quash,  relying  upon  presumption  ef 
payment  and  limitation.  Htld^  That  the  facts  do  not  raise  a  presumption  of  pay- 
ment, and  that  at  the  time  this  proceeding  was  commenced,  there  was  no  statute  ef 
limitation  in  force  applicable  to  the  judgment  on  which  the  execution  issued. — Ih,,  f% 

4.  Where  a  borrower  of  money,  at  a  usurious  rate  of  interest,  pays  the  principal 
and  interest,  which,  on  the  same  day,  is  reloaned  to  him,  In  accordance  witB  as 
agreement  to  that  effect,  the  statute  of  limitation  sgainst  the  recorery  of  the  usniy 
■0  paid  begins  to  run.  But  if  the  period  of  limitation  Is  not  complete  when  the 
lender  sues  the  borrower  upon  the  note  given  in  renewal,  the  latter  may  use  the 
nsury  so  paid  as  a  set-off,  although  at  the  time  of  filing  his  answer  the  period  ef 
limitation  had  elapsed.  The  limitation  ceased  at  the  commencement  of  the  soil,— 
HajftB  99  Goodwin M 

6.  To  authorise  a  set-off  there  must  be  mutual  subsisting  demands  constltntln^ 
eauses  of  action  at  the  commencement  of  the  suit;  and  limitation  oeaees  against « 
set-eff  at  the  commencement  of  the  suit — A 89 

e.  The  act  of  March  16,  1868,  by  which,  after  thirty  days,  the  llmlUtfons  of  M' 
iSottS,  contained  In  ehttp  83  e/  fjbe  Bo9%9ed  Stmtmto§,  should  extend  to  and  emhraee 
all  cases,  whether  the  right  of  action  aeorued  before  or  after  the  Bevised  Statute! 
teek  effect,  is  unconstitutional  and  Toid. — Borrff,  *c.  ee.  BfomdaH HI 

MANDAMUS— 

Mandamua  is  an  appropriate  remedy  whereby  the  eonn^  court  may  be  eempell-  > 
•d  to  show  cause  why  they  refuse  to  approre  and  qualify  a  deputy  appointed  \n 
Qm  sheriff.    (  8  B.  Jfea.,  198. )    From  the  Judgment  of  t^e  eirenit  eonrt,  in  snek 
proceedings,  an  appeal  lies  to  the  Court  ef  Appeals.— Ajpf>lifate  ee.  Apgrls^vls.*.  SI8 

XBCHANIG'S  LIBN— 

1.  Debts,  owing  to  mechanics  for  the  eonstmcticn  or  repairing  of  houses  in  tfte 
elty  of  Louisville,  are  favored  by  the  law,  end  a  preference  Is  given  to  tiiem  '^mm 
eiber  debts  of  the  owners  of  the  propert^i  to  the  extent  of  the  value  af  the  property 
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4mptoT«d  whioh  has  not  been  prerioasly  incombered. — Brot^n  v«.  Sfry't  a^mV.. .Sl6 

2.  Tbe  lUn  oi  a  neobanic  «poa  a  iMoae  o^nstmoted  by  him  in  the  city  of  LonU- 

▼illo,  for  the  amoant  due  him  therefor,  is  an  inoumbranoe  upon  it  within  the  mean.- 

ingof  ciop.  36,  art.  lb,  of  the  Rev,  SkUute9, — lb 316 

8.  Where  snoh  lien  exists,  and  an  ezecntion  is  levied  npon  the  property,  the  par- 
chaser,  at  the  sale  made  nnder  it,  and  his  Tendee,  only  acquire  a  lien  thereon  for  the 
piyro|iase  money  and  interest  after  the  rate  of  ten  per  centum  per  annum  from  the  day 
of  sale  till  paid.  That  the  property  was  not  levied  npon  and  sold  as  incumbered 
property,  and  that,  after  the  sale,  the  purchaser  removes  the  incumbrance  which  ws« 

upon  it,  will  not  give  him  an  absolute  title. — lb 316 

4.  Other  creditors  may,  before  the  purchaser  has  6^  suit  removed  the  incumbrance^ 
bring  suit  to  subject  the  incumbered  property.  {Rev.  Statute*,  eee.  2,  art.  15,  ehof. 
36.)  But,  where  the  purchaser  under  the  execution  has  otherwise  removed  the  prior 
iaoumbrance,  and  sold  the  property  before  the  suit  was  brought,  the  sale  may  be  per- 
mitted to  stand,  and  a  penonal  judgment  be  rendered  against  him. — lb 316 

MORTGAGES— 

I'.  It  is  well  settled  in  equity,  with  reference  to  debts  secured  by  mortgage,  that 
the  debt  is  the  principal  thing  and  the  mprtgage  a  mere  incident  thereto;  that  a 
trj^Bsfer  of  the  debt  passes  the  mortgag^is  interest  in  the  mortgage  property;  and 
that  his  transfer  of  the  mortgage,  without  the  debt,  passes  nothing.  (5  Neva  Hamp,, 
420j  2  Cowen,  105;  10  John.,  Z2b.^Willie,  Ac.  v§.   Vallette 167^ 

2,  Quere,  Does  the  term  *<income  bond"  import  anything  more  than  a  bond  paj- 
^le  out  of  income?  And  does  a  bond  of  a  railroad  company,  payable  out  of  its  in- 
come, and  without  other  words  importing  a  pledge  of  its  Income  or  property,  give  a 

lien  thereon?— /6 W 

See  Notice.     Railroad  Ompaniea. 

If^W  TRIAL— 

Facts  before  thp  ooart  at  the  time  of  the  original  trial  fomish  np  gronod  for 
a  new  trial,  even  if  t|)e  decision  npon  them  has  been  erroneous. —  WiUie,  Ac.  «•. 
YaUeUe 1«T 

1.  There  is  no  distinction,  as  to  the  .notice  nooessary  to  bind  a  parohaaer,  betwaip 
epes  which  do  not  come  within  the  operation  of  the  registry  aotf  and  those  which 
^.e^ViUii^  Ac.  m,    Va^^ 186 

%.  Implied  or  pregumptire  netice  may  l^e  equally  effeotnal  with  direct  and  posi- 
tive notice;  but  then  it  must  not  he  that  notice  which  is  barely  sufficient  to  pvt 
a  party  npon  inquiry.  Suspicion  ef  notice  is  not  sufilcient.  The  inference  of  a 
thkudnlent  intent  affecting  the  conscience  must  be  founded  on  dear  and  strong  cir- 
4«9etanees  in  the  abeence  of  actval  notice.  The  Snferenoe  mnst  be  neeesaary  and 
•nqnestionable.— /]( 186 

3.  The  general  decti|ne  is,  that  whatever  puts  a  party  npon  Inquiry  amonnto  In 
Jmdgment  of  law  to  notice,  provided  the  inquiry  beeomee  a  duty,  as  in  the  case  of 
purchasers  and  creditors,  and  would  lead  to  the  knowledge  of  the  requisite  fact  by 
the  exercise  of  ordinary  diliigenee  and  understanding.— /( 186 

4*  Where  the  party  has  had  actual  notice  that  the  property  in  dispute  was,  ia 
ffHet,  charged,  incumbered,  or  in  some  way  affected,  he  Is  bound  with  constructive  no- 
lee 'of  faeti  and  Initrvmentc,  to  a  knowledge  of  which  he  would  have  been  ledby  ta 
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inquiry  after  the  charge,  {DoambraDoe  or  other  oiroamBtanoe  affeeting  the  property  of 
vhioh  be  bad  aetaal  notioe.  The  proposition  of  law  npon  whieb  tbi»  olaas  of  catoe 
proeeeds  is,  not  that  be  had  notioe  of  a  fiact  or  instmnient,  whiob,  in  tmth,  related 
to  the  sabject  in  dispote»  without  bis  knowing  that  sneh  was  the  ease,  bat  that  ha 

had  aetaal  notioe  that  it  did  so  relate.— 76 - IM 

b.  Constrnctiye  notice  is  established  where  there  is  satisfactory  oTidenoe  that  tl* 
party  had  designedly  abstained  from  inquiry  for  the  very  porpose  of  a? oiding  notioe. 
Hot  that  he  bad  inoantionsly  neglected  to  make  inqniries,  bnt  that  he  had  designedly 
Abstained  from  snob  inqniries  for  the  porpose  of  avoiding  knowledge. ~/& 166 

6.  If  there  is  not  aotnal  notioe  that  the  property  is  in  some  way  affected,  and  n« 
fiTMidalent  turning  away  from  a  knowledge  of  ftuits  whlob  tbe  r0»  getitu  would  si%- 
gest  to  a  prndent  mind — if  mere  want  of  caution,  as  distinguished  from  fraudulent 
and  willful  blindness,  is  all  that  can  be  imputed  to  the  purchaser — there  tbe  doetrina 
of  eouBtruotiye  notice  will  not  apply;  but  tbe  purchaser  will  in  equity  be  cei^sidoj^ed 
a  bona  Jide  purchaser  without  notice. — 76 186 

7.  A  purchaser  is  legally  chargeable  with  notice  of  an  unrecorded  lies,  thougb  ftia 
have  no  knowledge  of  its  existence,  if  he  have  notice,  actual  or  oonstrnotiTe,  of  the 
eontents  of  the  instrument  giving  the  lien,  though,  under  a  mistake  of  the  law,  he 
may  have  supposed  there  was  no  lien. — 76 ...IM 

8.  An  agent  is  only  chargeable  with  oonstruotiTe  notice  of  those  facts  which  ha 
would  have  been  led  to  a  knowledge  of  by  performiug  bis  duty  according  to  the  reg- 
ular course  of  business.— 76 187 

9.  Tbe  general  rule  is,  that  a  purchaser  without  notice  is  not  affected  by  notioe  to 
his  vendor.  This  rule  applies  in  favor  of  a  purchaser  of  a  bond  secured  by  mort- 
gage, (without  a  transfer  of  the  mortgage,)  from  one  who  had  notice  of  a  prior  in- 
cumbrance.— lb ^ .« 187 

10.  Notice  to  an  agent  of  the  purchaser  is  constructive  notice  to  the  prinoipal,  and 
notice  to  the  trustee  is  notice  to  the  beoefloiary.  Tbe  notioe  must,  however,  be  in 
the  course  of  tbe  transaction  in  which  he  is  acting  on  behalf  of  the  principal — ether- 
wise  it  will  bavo  no  legal  or  necessary  connection  with  the  latter.  So,  notice  to  a 
trustee,  made  long  before  tbe  execution  or  contemplation  of  a  mortgage  to  him,  of  a 
prior  incumbrance,  will  not  affect  the  cestui  que  tnut,  (2  Lead.  Eq,  ikuee,  Amer»  JSd^ 
106,  116-17.)— 76 187 

11.  See  the  opinion  for  a  statement  of  facts  held  insufficient  to  show  that  a  !*abse- 
quent  holder  under  a  recorded  mortgage  had  either  actual  or  implied  notioe  of  a  prior 
loeumbranoe  upon  the  property. — 76 • 187 

OBLIGATION— 

1.  A  note  signed  "John  B.  Lewis,  trustee  for  Ann  R.  Talbott,*'  and  containing  the 
fame  recital  in  the  body  of  tbe  instrument,  purports  prima  facie  to  have  been  exe- 
cuted by  him  as  trustee.— Xetow  ve.  Harrie 368 

2.  The  question  concerning  the  intention  with  which  a  party  executed  a  note — 
whether  to  bind  himself  or  as  trustee  for  another — is  a  question  of  law,  to  be  decided 
by  the  court,  in  view  of  the  language  of  the  note,  the  circumstances  under  which  it 
was  executed,  and  the  situation  of  the  parties.  An  allegation  oonoerning  tbe  inten- 
tion is  an  allegation  of  a  legal  implication,  and  no  denial  is  necessary. — 76 ...363 

3.  A  note  given,  "we  or  either  of  us,  directors  of  Gentreville  aod  Jacksonville 
Turnpike  Co.,  promise  to  pay,"  Ac,  is  the  individual  obligation  of  those  who  signed. 
It  is  not  the  obligation  of  the  corporation — WhUneff  es.  Suddmih 296 

Sea  CotUracU, 
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Oeovpying  OUimant — PftrtiM, 

OOOUPTING  CLAIMANT— 

1.  An  ocoapant  of  land,  to  b«  •ntitled  to  pay  for  hU  improTementt,  under  tho  o«- 
eopjiBf  eUimant  Uw,  should  dedooo  %  title  from  tho  Commonwoalth.  He  need  nol 
■how  n  Ynlid  title.  He  mvet  fhow  that  he  belieTed  himself  to  be  the  owner  of  the 
tnnd  by  roMon  of  m  olaim,  in  lew  or  equity,  founded  upon  a  grant  from  the  Commen* 
wealth;  and,  in  order  to  do  so,  must  oonneet  himself  with  the  grant  by  showing  that 
lie  held  the  title  whioh  it  gijtnted.  ( R^viaed  Statute;  ekap.  70,  vm.  1;  4  Bibb,  401;  S 
A,  K,  Jfur.,  S14.) — Fairlaim  «•.  Jfeant, SSt 

t.  The  statnto  tupra  does  net  make  the  right  of  a  olaimant  depend  upon  his  hdi^ 
eonoerning  his  title. — Ih Sil 

t*  iPhat  the  oeeupant  holds  under  these  elalming  under  a  deed  from  the  aherW, 
ftade  in  pursuanoe  of  an  unauthorised  sale  of  the  land  for  taxes  alleged  to  be  due 
from  a  patentee,  does  not  make  him  an  oooupying  elaimant  within  the  meaning  of 
die  statute lb Stt 

anus  PROBAKDI-* 

When  the  law  presumes  primu  /aeU  that  an  aot  was  done  with  a  eertain  intontlon, 
a  denial  of  snob  intontion  is  unayaillng;  the  faets  relied  on  to  destroy  the  preenmp- 
tion  must  be  statod.  Thus,  where  a  purohaser  of  land,  at  the  time  he  guTehis  notes 
therefor^  ezecutod  a  paper  stating  that  he  ezpeoted  to  pay  the  notos  at  maturity, 
•ad  had  no  off- sets,  and  would  have  none  against  them,  a  denial  by  him  that  he  ex- 
eouted  them  for  the  purpose  of  enabling  the  Tendor  to  sell  them,  is  insuileiant  to 
throw  upon  an  assignee  of  the  rendor,  in  a  suit  upon  the  notes,  the  burthen  of  prov- 
ing suoh  intention;  but  the  defendant  should  show  for  what  purpose  they  were  eze- 
ented.—  Well»  w.  L^vnt Wf% 

PABTIBS— 

1.  The  effeet  of  sm.  83  of  liU  OivU  C^tUf  as  far  as  it  relates  to  trustees,  is  to  en- 
able them  to  sue,  as  they  oonld  have  done  before  the  Code,  without  Joining  the  bene- 
ielaries  in  the  aotios.  (S  Met,,  609.)  But,  under  the  old  practice,  a  trustee,  under 
a  nortgsge  made  to  seonre  the  payment  of  money  to  others,  could  not  sue  for  a  fore- 
olosnre  and  sale  without  making  the  o«sfif»  que  tmet  parties,  {Story*§  Eq,  Pi.,  eeo, 
101,)  and  the  Code  dees  net  giro  him  the  right  te  do  so.— Bordftoww  S  JLou.  RaUroeut 
et.  MeUal/e.. IfO 

f .  Under  eee;  37,  •/  the  Civil  Code,  one  person  may  sue  for  the  benefit  of  others, 
(1,)  where  the  plaintiff  has  a  oommon  or  general  interest  with  many  others;  (t,) 
where  the  persons  interested,  but  not  having  a  oommon  or  general  interest,  are  nu- 
msrous  and  it  Is  impraotioable  to  bring  them  all  before  the  court  within  a  reasonable 
time.~A 1»» 

I.  A  trustee,  to  whom  a  mortghge  is  msde  by  a  railroad  company  for  the  benefit 
•f  bond  holders,  and  who  has  no  interest  ezoept  as  trustoe,  is  not  authorised,  by  Me- 
ifion  87,  aupra,  to  bring  an  action  In  his  own  name  for  ite  foreclosure;  but,  where  the 
mortgage  makes  it  his  duty  to  sue,  he  may  do  so,  without  making  the  bond  holders 
parties,  upon  showing  that  they  are  numerous,  and  that  it  Is  Impracticable  to  bring 
them  before  the  coart  within  a  reasonable  time. — lb lOt 

4.  In  suoh  case,  where  the  suit  is  properly  brought  by  the  trustee,  without  making 
the  bond  holders  parties,  it  is  error  to  give  him  a  judgment  for  the  money.  Tha 
court  should  reUin  control  over  It  for  the  benefit  of  those  entitled  to  It. — lb 100 

f.  In  an  action  by  one  of  the  depositors  of  a  banker  against  the  defendante,  uiton 
an  alleged  agreement  by  them  to  guaranty  tho  depositors  of  such  banker  In  tha  fny- 
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B«nt  In  fall  of  their  demandf  against  him  on  aooonnt  of  money  deposited  with  him — 
the  plaintiff  alone  being  entitled  to  the  money  claimed  by  him — the  other  depositortt 
haying  no  interest  in  it  nor  in  the  notion,  are  not  neoessary  parties. — Suadmam  vf, 
Gmtkr%0 14T 

0.  Bren  if  the  aeoeptanoe  of  the  guaranty  by  the  other  depositors  was  neoeesaij  I* 
rander  it  obligatory  in  faTor  of  the  plaintiff,  that  fact  did  not  make  them  neoaseaiy 
parties  to  the  aotion. — 76 14T 

7.  In  an  action  by  the  holder  of  one  of  the  notes  given  for* the  purchase  money  ef 

a  traet  of  land,  to  enforce  the  yendor's  lien,  all  the  inoumbranees  or  holders  of  the 

notes  are  necessary  parties.    They   may  assert  their  liens  in  their  answers,  whei« 

*lhey  are  defendants;  and  serfioe  of  prooesi  npon  sneh  answers  is  not  aeoessary*    Im 

sveh  case  formal  interpleading  is  not  necessary. — JmUtuu  m.  Smith , SM 

PABSWAY— 

The  order  awarding  a  writ  of  ad  quod  dtummumf  upon  an  applioation  to  establish 
apriyatepassway.  mnst  name  the  day  on  which  the  inquest  Is  to  be  held,  whMi 
riaust  also  be  inserted  in  the  writ^-and  the  omission  is  fatal  error,  (i^ev.  Sktti,  thmp)» 
84,  art,  1,  tee.  7;  S  Rev,  Stat.,  page  299;  8  Jfoi».,  50.)— 2Vo«lmaa  «t.  jBanMe...|tt 

PRACTICE  IN  COURT  OF  APPEALS-. 

The  eourt  of  appeals  will  not  reyerse  a  judgment  on  account  of  the  error  of  Hm 
circuit  eourt  in  refusing,  on  motion,  to  strike  out  irrelerant  or  redundant  matter  la  » 
pleading,  if  it  do  not  appear  that  the  appellant  was  pr^ndioed  thereby.  ( OHrVCMo, 
•eet.  147,  161.>~S«ei;{et  «t.  Lambert 184 

PRACTICE  AND  PLEADING^ 

IV  CIVIL   OASES— 

1.  A  reply  to  a  counter-claim  or  set-off  may  contain  any  matter  of  aroldasM 
which  might,  under  the  former  system  of  pleading,  have  been  set  forth  by  reputa- 
tion, provided  it  is  not  inconsistent  with  the  petition  — BarbanmM  «*•  Beurhtr**-  4T 

2.  When  a  reply  contains  matter  inconsistent  with  the  petition,  the  defendani 
should  object  to  the  filing  of  it,  or  move  to  strike  out  the  inconsistent  matter.  If  ha 
fail  to  do  so  he  cannot  raise  the  objection  in  the  court  of  appeals  — Ih 4V 

3.  If  an  answer  presents  merely  matter  of  dtfenee,  it  cannot  be  treated  as  a  sai- 
off  or  counter-claim,  though  it  may  be  so  called  by  the  defendant. — 2Vm«,  ^.  ee« 
Triplett : 8T 

4.  ObjeetioB  founded  on  technical  rules  of  practice  waived  where  the  eottduei  af 
the  party  entitled  to  insist  on  it  has  been  such  as  to  indaoe  his  adversary  to  ballava* 
and  to  act  upon  the  belief,  that  the  objection  had  been  abandoned ^ — Meadir  vs.  IW- 
ptn •••  88 

5.  Where  instructions  found  In  the  record  are  not  embraced  in  any  bill  of  exeap- 
tions,  nor  otherwise  shown  what  instructions,  if  any,  were  given  or  refused  by  Ihe 
circuit  court,  such  instructions  complained  of  constitute  no  part  of  the  record,  and 
cannot  be  noticed  by  the  court  of  appeals. — lb 88 

6.  After  the  issue  formed  by  the  petition  and  answer  has  been  submitted  to  tke 
jury;  who,  upon  the  evidence  introduced  by  both  parties,  rendered  a  verdict  for  the 
plaintiff.  It  Is  too  late  for  the  defendant  to  move  to  dismiss  the  petition  upon  tke 
ground  that  it  had  not  beenyerifted. — lb 88 

7.  A  defendant  Is  not  required  to  denmrnmate  his  answer  a  conntor-elaim  whoa  tka 
fhcts  as  presented  constitute  a  cause  of  aetlen  against  the  plaintiff,  arising  oat  af  Um 
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transaotion  set  forth  in  the  petition,  Ae.,  "with  an  appropriate  prajer  for  relief.*' 
Bat  it  must  contain  all  the  requisites  of  a  petition  founded  on  the  same  oause  of 
•0tien. — Hutchingg  v«.  Moore IIO 

8.  A  defendant,  sued  for  compensation  for  surplus  in  a  tract  of  land  purchased  of 
^e  plaintiff  by  the  acre,  states  in  his  answer  that  he  ''has  not  enough  knowledge  or 
ll»fi»nDatlon  to  constitute  a  belief  whether  there  is  11 H  acres  of  surplus  land,  above 
•ke  16#  acres,  and  denies  that  be  is  indebted"  on  account  of  said  surplus,  Ac.  Held 
e^uiyalent  to  a  denial  of  "any  knowledge  or  information  thereof  snfBcient  to  form  a 
belief."    (Civil  Code,  etc.  125.)-/6 Ill 

9.  Where  no  motion  was  made  in  the  court  below  to  correct  a  clerical  misprison,  it 
Mnnot  be  complained  of  in  the  court  of  appeal.*-Z>ttfk)ai»  et.  WiokUfe 118 

la.  Stetiane  111  to  114,  inelu»i9e,o/  the  Civil  Code,  which  relate  to  the  joinder  of 
actions,  refer  to  causes  of  action  existing  at  the  time  of  the  commencement  of  the 
suit,  and  not  to  such  as  arise  subsequ'jntly. —  Taylor  o«.  Moran 12f 

II. ^Seetione  159  to  162,  imclueive^  of  the  Civil  Code,  relating  to  amendments,  an- 
l^riae  such  as  relate  to  tbe  case  actually  in  court,  and  not  such  as  censtitate  an  an- 
Ureiy  new  and  di-^tinct  case.  The  facts  alleged  must  be  "material  to  the  eetee,*' 
which  aerTC  to  explain  or  perfect  the  cause  of  action  originally  stated,  and  not  sueh 
subsequently  occurring  faots  as  form  a  separate  ground  of  action,  haTing  no  connec- 
tion with  the  original  cause  of  action,  and  not  neoessary  to  enable  the  party  to  ro- 
•aver  on  it.— /6 127 

12.  A  demurrer  to  the  answer  brings  tbe  whole  of  the  pleadings  before  the  ooort, 
Mdy  in  deciding  upon  tbe  demurrer,  it  is  tbe  duty  of  the  court  to  decide  against  tho 
party  who  committed  the  first  fault.  (5  Mon,,  628;  3  Mar.,  322.)  If  the  petition  is 
insufficient,  it  must  be  so  ac^udged. —  Toung,  Ac.  ve,  Duhme  dc  Co 239 

13.  In  a  procooding  by  motion  against  a  sheriff  and  his  sureties  for  the  reooTory  of 
money  collected  by  him  tfn  execuiion,  if  the  motion  is  not  made  in  court,  nor  enter- 
ed on  tbe  motion  docket,  on  tbe  day  specified  in  the  notice,  the  motion  ehall  be  eon- 
aidere^  as  abandoned.  ( Civil  Codcy  tec.  482.)  And  a  judgment  subsequently  ren- 
dered is  ^  uuWiij ,— Fo%ter  V9.    Wade 262 

14.  Notice  of  a  motion  against  a  sheriff  was  givc-n  for  the  fourth  day  of  the  next 
term.  On  tbe  third  day  of  the  term  this  order  was  made:  **  Notice  filed  and  ordered 
i$  lie  over.**  No  further  steps  were  taken  at  that  term.  At  a  subsequent  term  tha 
plaintiff  ^^renvwed  his  Motion  for  judgment  which  is  ordered  to  lie  over;"  and,  at  tho 
lame  term,  judgment  was  rendered  by  default.  Held,  That  there  was  no  motion 
pending,  and  that  the  judgment  was  void. — lb 262 

1.6.  Where  the  cause  of  action,  prosecuted  by  ordinary  proceedings,  is  azolnsively 
of  equitable  jurisdiction,  it  is  the  duty  of  the  plaintiff  to  amend  his  pleadings  and 
move  the  court  to  transfer  the  action  to  the  proper  docket.  {Civil  Code,  Mctioii7.)— 
Qohh  V.  Stewart : 266 

10.  To  avail  himself  of  the  error  of  tbe  circuit  cpuc^in  overruling  his  mot|on  to 
wqnire  the  plaintiff  to  verify  the  petition,  by  affidavit,  the  defendant  should,  at  the 
time,  except  to  the  decision  of  tbe  court. — lb J.V. 266 

17.  Allegation  of  a  legal  conclusion,  deduced  by  the  plaintiff  from  facts  alleged  in 
bis  pleadings,  is  not  a  material  allegation. — Steadman  ve,  Outhrie 148 

18.  Where  partners  sue  to  recover  a  debt,  one  of  them  cannot,  pending  the  action 
tvanafor  his  interest  to  his  co-plaintiffs  and  become  a  witness  for  them,  by  having  his 
»a>me  stricken  from  the  action  as  plaintiff  and  theirs  sulMtitnted,  Section  32  of  the 
Civil  Ob<2«  does  not  authorise  it.— 2>oti^AcrCy««.  Smith,   Wileotk  A  Co 279 

19.  Where  the  oause  of  action  it  traniferred,  pending  the  suit,  and  the  name  of  the 
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Msigfiee  siibstltnted  for  thsi  of  the  plaintiff,  seearity  abosld  be  given  for  the  pMt  m 

well  M  ftitare  oosts. — Ih 279 

10.  A  statement  in  an  answer  tfant,  at  the  time  of  the  ezeentioD  of  the  note  sued 
en,  the  defendant  was  an  infent  under  the  age  of  21  years,  is  sufficient.  It  is  not 
neeeseary  to  aver  that  the  note  was  yoidable. — Stem  vt.  Frttmon ^ 309 

21.  Where  the  plea  of  infancy  is  relied  on  in  the  defendant's  answer  to  a  suit  upon 
a  note,  the  plaintiff  has  a  right  to  prove  n  ratification  of  the  contract,  without  aver- 
ing  it  in  his  pleadings.  See  opinion  for  n  discussion  of  the  question  and  reference  i» 
authoritiei.— /I M9 

22.  Seetion  106  o/  the  Civil  C<Kie,  which  proyidei  that  every  action,  except  those 
enumerated  in  the  preyious  sections,  ''mny  be  brought  in  any  county  in  which  tb* 
defendant,  or  one  of  seyeral  defendants,  resides  or  is  summoned,"  does  not  ehnng* 
materially  the  former  law  on  the  same  subject.  It  does  not  authorise  judgment  by 
default  against  a  defendant  served  in  another  county,  except  where  the  cause  of  ac- 
tion is  local,  or  where  it  affects  bimse^f  and  another  served  in  the  county  where  the 
notion  is  brought. — BcindaUve.  Shropehire '. - ....327 

2S.  An  objection  to  the  misjoinder  of  onuses  of  action  is  waived  unless  taken  in 
the  manner  prescribed  by  the  Civil  Code;  yet  such  misjoinder  cannot  have  the  effect 
to  give  the  circuit  court  jurisdiction  over  a  claim  improperly  joined  against  a  defend- 
ant served  in  another  county,  and  to  render  judgment  by  default  against  him,  al- 
though the  other  defendant  is  served  in  the  county  where  the  action  is  brought. — 
Ih ......327 

24.  The  decision  in  Waller,  d;c.  v.  Martin,  (17  ^.  AfM.t  188,)  that,  in  an  action 
«SB  delicto  against  several  defendants,  some  of  whom  were,  and  some  of  whom  were 
not,  summoned,  there  could  be  a  trial  as  to  the  former,  and  judgment  against  them, 
without  any  disposition  of  the  case  as  to  the  latter,  is,  in  effect,  overruled  by  the  do* 
eision  in  Medger  v§.  J)own9,{2  Met.,  160.)  •  This  ruling  does  not  apply  where  all 
are  summoned.    {Civil  Code,eee,  402.) — Burhlee  ve.  Lambert .....— ......330 

25.  If  several  persons  jointly  commit  a  tort  the  plaintiff,  in  general,  has  his  dec- 
Hon  to  sue  all  or  some  of  the  parties  jointly,  or  one  of  them  separately.  This  rule 
has  not  been  changed  by  the  Civil  Code. — lb 330 

26.  Where  no  attorney  is  appointed  to  defend  for  n  non-resident  defendant,  not 
rammoned  and  who  does  not  appear,  the  judgment  against  him  is  erroneous.  ( Civit 
Code,  eee.  440;  14  B,  Man.,  272.)^AUen  ve.  Brown 342 

27.  In  an  action  against  a  non-r^aident  defendant,  not  summoned  and  who  does  not 
appear,  if  the  bond,  required  by  eection  440  of  the  Civil  Code,  is  not  executed,  tho 
judgment  against  him  is  erroneous.     (14  B,  Mon.,  272;  1  Met,,  649.)— A 342 

28.  The  prosecution  of  an  appoal  by  a  non-resident  defendant,  not  summoned  and 
If  ho  did  not  appear,  is  an  appearance  to  the  action.  Upon  a  reversal  and  return  of 
the  cause,  for  failure  to  have  a  warning  order,  bond  executed,  or  an  attorney  ap- 
pointed, those  steps  will  not  be  necessary,  but  the  defendant  may  make  defense  by 
answer  or  demurrer.     (1  Met.,  649.) — Jb ; 342 

29.  A  paper  containing  written  evidence  of  the  contract  declared  on,  although  in 
the  record,  oannot  be  considered,  if  it  be  not  referred  to  in  the  petition. — Byaeeee  ve, 
Reeee 372 

80.  If  the  petition  does  not  aver  that  the  contract  declared  on  was  in  writing,  nor 
refer  to  any  writing,  it  must  be  assumed  that  it  was  a  verbal  contract.  (15  B,  Man,, 
443j  3  Jfe<.,  474.)— ii 372 

31.  In  an  action  by  the  holder  of  one  of  the  notes  given  for  the  purchase  money  of 
a  tract  of  land,  to  enforce  the  vendor's  lien,  all  the  incumbrances  or  holders  of  tha 


Digitized  by  VjOOQIC 


474  INDBX. 

Praotioe  »nd  Pleadiag— EailroMi  Comp»nie«. 

notes  ure  necessary  parties.    They  may  assert  their  liens  in   their  answers,  where 
they  are  defendants;  and  servioe  of  process  upon  snch  answers  is  not  neoessary.    la 

enoh  cases  formal  interpleading  is  not  neoessary. — JemkUu  et.  Smith ......Ml 

S2.  The  act  anthorising  oross-petitions,  and  process  to  issue  thereon,  as  between 
•o-defendants,  does  not  affect  the  prineiples  applicable  to  the  ease  ««pra. — /6. 8M 

83.  A  writing  purporting  to  have  been  executed  by  the  defendant,  referred  to  in 
and  filed  with  plaintiff's  reply  to  his  aniiwer  and  cross-petition,  may  be  read  as  gen- 
uine against  him,  unless  he  denies  its  genuineness  by  affidayit  before  the  trial  it  be- 
gun.  '{Civil  Code,  mc.  bBB.y^W^lU  m.  Lev>i$ ! 359 

84.  In  an  action  upon  a  eoTonant  to  furnish  a  slave  with  winter  and  summer  oloth- 
tng,  an  averment  that  the  defendant  had  ''failed  ta  olothe  said  slnre  properly,"  is 
not  a  sufficient  assignment  of  the  breach.  In  such  case,  judgment  by  default  for  the 
plaintiff  will  be  reverted. — Skillman  vm,  Muir*9  adm*r 28S 

85.  In  an  action  for  damages  for  breach  of  ooveuftnt,  the  plaintiff  most  prove  their 
value.  Thus,  in  an  action  for  failing  to  furnish  a  slave  the  clothing  stipulated,  «a 
sverment  that  it  was  reasonably  worth  a  certain  sum,  must  be  supported  by  proofl 
It  is  error  to  render  judgment  by  default  without  such  proof. — lb S8S 

30.  Where,  upon  the  facts  stated  in  the  petition,  there  is  an  implied  assumpsit  to 
pay  the  amount  claimed  by  the  plaintiff,  the  allegation  of  value  need  not  be  proved 
upon  failure  of  the  defendant  to  counteract  it.  (16  B.  Mon,,  628;  18  /6.,  60.)  Othnr- 
wise,  where  there  is  no  assumpsit,  express  or  implied,  to  pay  the  sum  claimed.  (14 
B.  Jfott.,  39S;  18  Fh,,  316;  1  Mtt,,  556;  3  if«t.,  196.>-/6 283 

37.  The  Civil  Code  requires  only  a  statement  of  the  faota  constituting  the  eanse  of 
notion.    What  the  law  implies  need  not  be  averred.    (<9eet.  118,  144.)— /»....«....383 

PUBLIC  DBBTORS— 

1.  The  liability  of  the  city  of  Louisville  to  the  Commonwealth  for  the  $3,006  p«r 
annum  required  by  the  act  of  March  10,  1866,  to  be  paid  into  the  treasury, in  eonald- 
•ration  of  the  fines  and  forfeitures  recovered  in  favor  of  the  Commonwealth  in  the 
•ity  court  of  Louisville,  is  that  of  a  debtor  to  the  Commonwealth,  not  that  of  •  ool- 
lector  or  receiver  of  public  moneys;  and  judgment  cannot  be  obtained  therefor  with- 
Ont  notice  of  the  motion. — LtminiUe  os.  CommonvouUih 63 

3.  See.  1,  of  art,  13,  chap.  83,  of  the  Bevieed  StatiUe;  has  been  superceded  by 
the  provisions  of  the  Civil  Code,  which  prescribes  the  remedies  against  defaulting  o^l- 
lectors  and  receivers  of  the  public  moneys. — lb m..  63 

3.  fiee  the  opinion  for  a  reference  to  the  laws  relating  to  the  questions  •mprm.^^Ih  63 

EAILROAD  COMPANIES— 

1.  A  railroad  company,  authorised  by  its  charter  to  borrow  money  on  its  eredii, 
neoessary  to  complete  the  road,  but  not  expressly  authorised  to  malce  n  mortgage 
upon  its  property  or  franchises  to  secure  the  bonds  issued  therefor,  has  an  implied 
power  to  do  so;  though  it  cannot  mortgage  its  corporate  existence  or  any  prerogative 
franchise  conferred  upon  it.  But,  the  right  to  build  and  use  a  railroad  is  not  a  pre- 
rogative franchise.  A  purchaser  under  its  mortgage  would  take  the  road,  snbjeot  te 
the  terms  of  the  charter  designed  to  protect  the  public,  and  would  be  bound  thereby 
as  filly  as  the  corporation. — Bardatown  &  LouunilU  Railroad  Company  vt.  Met- 
oalfe 109 

3.  A  mortgage  by  a  railroad  company,  to  secure  money  borrowed  for  the  eonstrue- 
tion  of  its  road,  is  not  opposed  to  the  public  policy  of  this  State.  This  is  indieated 
by  the  general  oourse  of  legislation  here  upon  the  subject. — ib 190 
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S.  Thmt  a  railroad  oompaDy  Toluatarily  mortga^d  tU  property  to  soonro  tba 
money  which  it  was  expressly  authorised  by  its  charter  to  borrow,  snd  that  its  bond 
holders  inrested  their  money  apon  the  faith  of  the  mortgsge,  relicTCS  the  case  f^om 
the  operation  of  the  decision  in  Vhnomt  ev.  Winekeater  A  Lexington  THrnjnke  Co,,  (5 
B,  Mon,f  1.)  If  that  decision  can  be  regarded  as  denying  that  property  or  frsnehises^ 
in  the  use  of  which  the  pablic  hare  an  interest,  can  be  assigned,  the  court  would 
hesitate  to  follow  it  in  yiew  of  other  decisions.  (4  Litt,,  160;  2  J.  J.  Mar.,  SIT; 
1  Dona,  261.)— B  199 

4.  The  mortgage  of  a  "railroad  with  all  its  righu  and  priviltge^  is  authorised  un- 
der a  resolution  of  its  board  of  directors,  which  authorised  a  mortgage  of  Hbe  road 
and  its  property,  Ac'  "  As  there  was  nothing  to  which  the  phrase  '*ke,/*  could 
hare  been  designed  to  apply,  except  the  franchises,  it  must  be  regarded  as  baring 
been  used  to  embrace  them. — lb ^ 199 

5.  An  authority  to  mortgage  a  railroad  and  Ut  property  must  design  a  transfer  of 
the  right  to  operate  the  road. — fb » » 199 

9.  In  a  suit  to  foreclose  a  mortgage  upon  a  railroad  and  its  franchises,  (which  a«- 
thorised  a  sale  upon  failure  1o  pay  either  the  interest  or  principal,  to  satisfy  the 
amount  claimed  and  due,  but  contained  no  proTision  that  the  principal  should  be- 
eome  due  upon  failure  to  pay  interest,  and  the  principal  is  not  due,)  the  bond  holders 
bare  a  right  to  a  sale  for  the  interest  due.  If  the  property  was  dirisible,  a  sale 
should  be  ordered  of  so  much  as  might  saflsfjr  the  amount  due.  If  not  susceptible  of 
dirision  it  must  be  sold  or  leased  as  an  entiety.  (2  B.  Mon.,  208-9;  6  Paige,  0.  B., 
40;  1  Ata,  B.  N.  S.,  Zn.y^Ih 199 

7.  In  such  case,  where  the  property  is  worth  iaueh  more  than  the  amount  of  the 
debt  and  interest,  it  should  be  leased  by  public  auction  for  the  shortest  term  that  will 
bring  the  amount  due,  and  the  aooming  interest  and  principal  as  the  same  shall  be- 
come due.  If  no  one  will  tahe  it  for  a  term  of  years,  then  to  be  sold  absolutely;  the 
company  to  elect  whether  the  property  should  be  flnt  offered  for  a  term  of  years.— 

n 199 

S.  In  such  ease,  the  lessee  or  purchaser  to  give  bonds  with  good  security  personal 
er  real,  for  the  purchase  money,  including  the  accruing  interest  and  principal  of  the 
mortgage  bonds;  a  lien  on  the  property,  or  term,  to  be  reserred  as  additional  secur- 
llj.  If  leased,  the  lessee  to  giro  a  covenant,  with  good  security,  to  keep  in  good  re- 
pair the  road,  cars,  and  other  property,  not  consumable  by  use,  (such  as  ftael  and  oil,) 
and  to  return  the  same  to  the  eompany  at  the  end  of  the  term  in  as  good  condition  aa 
wben  reoelTcd.  The  court,  before  ordering  a  lease,  to  cause  an  inyentory  to  be 
made  of  the  property,  its  Talue,  condition,  Ac,  to  be  filed,  and  declared  in  the  de- 
cree oonclusiTc  CTidenoe  of  its  condition  and  Talue  at  the  time  of  the  Iease.-~ii...l99 

8BPARATB  BSTATB— 

1.  In  1857  a  married  woman,  being  the  owner  of  lan^,  not  her  separate  estate, 
joined  her  husband  in  selling  it,  and  made  prorision  in  the  conycyanoe  that  the  pro- 
ceeds should  be  invested  in  other  property  for  her  separate  use.  A  part  of  the  pro- 
oeeds  were  invested  in  slaves,  which  were  conveyed  to  a  trustee  for  her  separate  use. 
Beld,  That  the  slaves  cannot  be  subjected  to  the  payment  of  an  account  against  her 
for  goods  sold  to  her  upon  the  faith  and  credit  of  her  separate  estate. —  Banlg  ve, 
l>owning 9S 

2.  A  separate  estate,  whether  created  before  or  since  the  statute,  (i?6e.  Stat.,  chap, 
47,  art,  4,  ••«.  17,)  cannot  be  charged  in  equity  for  any  debi  contracted  by  a  mar- 
ried woman.    (18  i?.  JToti.,  SOI;  3  Jfet.,  244.)— A ^ ^.  9ft 
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3.  Wbero  it  was  agreod  by  an  aDtenaptial  ooDtraot  between  basband  and  wife>  that 
the  might  bold  her  estate  for  ber  separate  use,  the  statute  ^upr a  was  held  not  to  ap- 
ply. {St%t«»  99.  Bryan,  Mn.  Ojiin.,  1858.)  So  where  the  property  is  seoarod  to  ibo 
wife's  separate  U90  by  post-nuptial  settlement.     Argu, — lb 96 

4.  The  statute  tupra  prohibits  the  sale  by  a  married  woman  of  ber  separate  estat*, 
purchased  with  the  proceeds  of  her  inheritance,  although  the  oonveyance  to  her  gave 
her  power  to  dispose  of  it  as  if  she  were  an  unmarried  woman.  (17  jS.  Mon.,  65.) — 
lb 95 

5.  A  deurce  for  the  sale  of  land,  held  in  trust  for  the  separate  use  of  a  married 
woman,  is  rendered  void  by  a  failure  to  have  a  report  of  commissioners  stating  tho 
▼alue  of  her  estate,  the  annual  profits  thereof,  and  that  her  interest  requires  the  sale 
to  be  made. — Radford  V9.   Chamberlain 237 

6.  The  statute  which  prohibits  married  wo^en  from  directly  or  indirectly  creating 
•ay  charge  or  incumbrance  upon  their  separate  estates,  does  not  affect  the  rights  and 
powers  of  their  trustees  with  reference  to  such  estates.  It  speaks  only  ot  alienatione 
by  married  women. — Letci*  o«.  Uarrit* 368 

7.  Before  the  statute  the  trustees  of  a  separate  estate  could  not  sell  it  ezoept  upon 
•M  express  power  of  sale,  nor  could  he  create  any  charge  upon  it  except  for  purpoaee 
uttthoriced  by  the  creator  of' the  trustor  approved  by  courts  of  equity.  These  rights 
and  powers  are  not  affected  by  the  statute  mtpra. — lb 353 

8.  It  is  equitable  that  trust  property ,  conveyed  to  the  trustee  for  the  separate  as« 
of  a  married  wontan,  and  for  which  he  executed  his  notes  as  trustee,  should  be  rab* 
Jeeted  for  the  purchase  money.  Had  he  paid  the  debt  with  his  own  money  he  would 
have  held  an  equitable  lien  for  bis  reimbursement.  By  the  execution  of  the  note  he 
flubstitutes  the  creditor  to  this  equitable  lien,  and  thus  creates  a  charge  upon  tho 
property  for  the  payment  of  the  debt. — lb 363 

SET  OFF— 

1.  Two  persons,  mutually  indebted  to  each  other,  executed  each  to  the  other  hit 
ttotes  of  hand  for  the  full  amount  of  their  respective  indebtedness,  with  the  undtr- 
standing  between  them  that  the  notes  might  be  used  to  pay  precedent  debts,  or  for 
raising  money  by  negotiation.  One  of  the  payees  assigned  one  of  the  notes,  and 
failed.  In  a  suit  by  the  assignee  against  the  payor  he  pleaded  a  note  of  the  same 
date  executed  to  him  by  the  aesifcnor,  as  a  set-off.  Btld,  That  the  set-off  eannot  be 
allowed. — Barbarowc  m.  Barker , 47 

2.  In  such  ease  the  payor  is  bound,  because  his  plea  of  a  want  or  failure  of  con- 
sideration would  be  a  fraud  upon  the  holder.  The  ptinciple  applies  to  erery  ease 
in  which  the  note  has  been  given  to  enable  the  payee  to  raise  money  or  pay  hie 
debts.  The  fact  that  the  payor  had  some  additional  motive  for  giving  the  note,  con- 
eeming  which  he  has  been  disappointed,  cannot  justify  him  in  defrauding  the  hold- 
er.—/6 47 

3.  Courts  of  equity  would  always  entei  tain  jurisdiction  in  cases  of  set-off,  where 
the  demands  were  connected,  or  where  the  one  sought  to  be  set  off  formed  the  con- 
sideration of  the  other. —  Taylor,  d:e,  ot.  Stowell,  o&c... 176 

4.  The  only  exception  to  the  rule,  tupra,  was,  that  if  the  claim  proposed  to  be  set 
off  was  for  unliquidated  damages,  the  chancellor  would  not,  un 'account  of  the  mere 
oonnection  between  the  demands,  first  liquidate  the  damages,  and  then  make  the 
set  off,  where  there  wa§  a  plain  and  adequate  remedy  at  law.     But — 

Where  the  existence  of  any  extraneous  fact  is  shown,  calculated  to  defeat  or  im- 
pair the  efficacy  of  the  legal  remedy,  such  afl  the  insolvency  or  non-residence  of  the 
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pUintiffor  his  aasignor,  thejarisdietion  of  the  chancellor,  even  In  cases  of  unliqui- 
dated demands,  was  nnquestionable. — Tb 17S 

6.  The  law  on  the  subject,  »upra,  has  not  been  ehanged  bj  the  Civil  Code.  (2  M^t. 
JTy.  Bep.,  143.)— 76 ^ 17ft 

6.  A  demand  for  unliquidated  damages,  for  breach  of  warranty  of  the  quality  of  a 
eommodity  for  which  the  note  sued  on  was  giTen,  may  be  relied  upon  as  an  equitable 
set  off  against  the  note,  when  the  yendor  is  insolvent  or  non-resident,  even  wher« 
the  note  is  in  the  hands  of,  and  the  action  upon  it  brought  by,  a  remote  assignee  of 
the  rendor. — Ih 17 

7.  Quer4,  Does  the  defense,  ntprof  amount  to  a  valid  counUr- claim  In  an  action  bj 
the  assignee  of  the  note? — lb .176 

8.  Objection  for  want  of  necessary  party  to  an  answer  containing  a  set  off  must  b# 
taken  in  one  of  the  modes  prescribed  by  the  Civil  Code,  {tee.  12*^ — )  otherwise,  it  la 
waived.— /6 176 

9.  Every  material  allegation  of  new  matter  in  an  answer,  relating  to  the  set  off 
therein  relied  on,  where  there  is  no  reply,  must  be  taken  as  true. — fh 176 

8HHRIFF— 

1.  Notice  of  a  motion  against  a  sheriff  and  his  sureties,  for  failing  to  pay  a  county 
creditor  a  claim  due  him,  must — where  the  claim  is  ordered  to  be  paid  by  the  oourt 
after  the  county  levy  for  the  year  has  been  imposed — aver  that  there  was  in  tho 
hands^f  the  sheriff  a  sufficient  sum  to  pay  the  claim,  after  deducting  the  previously 
allowed  elaims.  But  it  is  not  necessary,  when  the  claim  is  ordered  to  be  paid  at  tho 
time  the  county  levy  for  the  year  is  imposed,  to  aver  that  the  sheriff  had  oolleoted  a 
sufficient  sum  to  pay  it  and  all  other  claims  allowed  at  the  same  time. — ^ofli|Men  «•• 
ffeaiy 257 

2.  The  impositicn  of  the  county  levy,  and  the  delivery  to  the  sheriff  of  the  lists  of 
the  persons  chargeable  therewith  and  of  the  debtors  and  creditors  of  the  county,  at 
required  by  law,  render  him  pritAa  facie  liable,  on  the  1st  of  October,  to  those  whose 
claims  were  ordered  to  be  paid  at  the  time  the  levy  was  imposed. — lb 267 

3.  On  the  trial  of  a  motion  against  the  sheriff  and  his  securities  for  failing  to  pay 
a  eounty  creditor  a  claim  due  him,  Mie  record,  containing  the  list  of  claims,   may  b«  > 
read  in  evidence,  and  it  may  be  proved  by  the  clerk  that  he  delivered  a  oopy  thereof 
to  the  sheriff,  without  producing  the  list  delivered  to  him.— 76 257 

4.  In  such  proceeding,  the  plaintiff  must  aver  in  his  notice  %nd  prove  every  fact 
necessary  to  show  that  the  sheriff  is  liable.  (18  B.  Mon,,  621;  3  Mei,,  347.)  It  must 
be  averred  that  tho  clerk  had  delivered  to  the  sheriff  a  list  of  the  persons  chargeable 
with  the  payment  of  county  levy,  and  the  sum  to  be  paid  by  each,  and  a  list  of  th# 
sums  due,  and  from  whom  due,  to  the  county. — 76 257 

6.  In  such  case,  also,  a  demand  upon  the  sheriff  Is  necessary — a  demand  upon  the 
deputy  is  not  sufficient,     l^t — 

5.  If  no  demand  can  be  made  upon  the  sheriff,  the  creditor  oan  recover  tiom  hi* 
sureties  th^  debt,  without  damages,  in  an  ordinary  action,  upon  showing  that  the 
sheriff  collected  or  might,  with  due  dilligenoe,  have  collected  a  sufficient  sum  to  pay 
the  eounty  creditors.    Argu, — 76 267 

8LANDBR— 

1.  Slanderous  wordsy  of  nimilar  import  with  those  declared  on,  spoken  after  the 
commencement  of  the  action,  cannot  be  relied  upon  in  such  action  either  as  a  dis- 
tinct ground  of  recovery ,  or  te  shew  'hat  the  words  charged  had  been  spoken,  or  te 
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«ii1iance  the  damages  to  wbiob  the  plaintiff  may  be  entitled  on  tbe  original  oanie  of 
•etion,  bat  simply  and  merely  to  show  the  imtent  with  which  the  words  charged  weve 
•poken,  and,  when  giren  in  eyidenoe,  the  oonrt  should  give  such  oantionary  dirto- 
iions  to  the  jary  as  to  restriot  their  effeet  upon  the  verdict  within  the  legitimate  pvr- 

poge  of  their  admission. —  Taylor  vf.  Moran 127 

2,  In  an  action  of  slander,  words  spoken  pending  the  action,  and  set  «p  in  an 
Amended  petition,  wore  admitted  In  evidence  withovt  objection  or  any  admonition  to 
the  Jury  as  to  the  weight  or  effect  they  were  to  give  to  them;  the  court  instructed  tho 
jury  that  the  plaintiff  had  a  right  to  recover,  as  well  for  slanderous  words  spoken 
after  as  before  the  action  was  brought,  and  that  in  determining  the  amount  of  dftm- 
«ges  they  were  to  consider  all  the  faeU  and  eircnnftance»  proven,  in  the  cante;  tke 
«ase  was  submitted  to  the  jary  and  argued  by  oonnsel,  after  which  the  court  said  to 
the  jury,  in  another  instnietion,  that  the  plaintiff  eould  not  recover  in  this  action  for 
words  uttered  since  the  filing  of  the  original  petition,  but  that  evidence  thereof  was 
•dinissible  on  the  <|ae8tion  of  malice,  and  that  they  could  not  regard  the  words  aS 
mik»iantiv€  tlandtrB,  for  which  they  might  give  damages  in  the  action,  ffeld,  That 
the  error  was  not  cured  by  this  oaution.  It  should  have  been  full  and  ezplioit  as  tt 
the  purpose  for  which  alone  the  evidence  was  admissible,  embracing  speoifioally  the 
the  idea  that  such  evidence  could  not  be  considered  by  them  to  increase  the  dam- 
ages.—/6 12T 

5.  The  specific  words  In  which  the  slander  is  conveyed  must  be  set  forth  in  the  pe- 
tition, and  it  is  not  sufficient  to  state  merely  the  effed  of  the  words  uttered,  pr  thM 
the  defendant  charged  the  plaintiff  with  the  commission  of  a  particular  crims. — 
/6... IM 

4.  The  rule  of  evidence  In  actions  of  slander  formerly  was  that  the  plaintiff  must 
prove  the  precise  words.  That  mle  has  bsen  no  further  relaxed  than  to  admit  proof 
«f  the  substanoe  of  the  words.  It  is  not  enough  to  prove  words  of  the  same  offset  or 
Import,  or  conveying  the  same  Idea.  The  words  must  be  substantially  the  same 
words,  and  it  is  not  suflioient  that  they  contain  substantially  the  same  ckarge,  but  in 
different  phraseology;  equivalent  words  of  slandor  will  not  do. — Ih 137 

6.  While  the  proof  of  speaking  the  words  is  for  the  jury,  the  correspondenes  be> 
tween  the  words  spoken  and  laid  is  for  the  oonrt. — Ih 1S7 

STATUTBS— 

Mere  change  of  phraseology  In  rovising  tbo  statntes  not  a  sufficient  reason  to  bo- 
lieve  that  the  legislatnre  intended  to  chtngo  the  law.  (1  Met.,  621.) — Johnson  m* 
Offtt ., ^ ., 19 

BDRBTIBS— 

1.  If  one  sign  a  note  as  surety ,  to  be  obligatory  upon  him  upon  the  eonditlon  two 
others,  who  are  named,  should  sign  it  as  his  oo -sureties,  and  the  note  is  left  with  Us 
principal  to  procure  the  names  of  the  other  sureties  to  be  signed  to  it,  and*  ''^' 
facts  are  known  to  the  payee  at  the  time  the  note  is  delivered  to  him,  if  the  condi- 
tion be  not  eomplied  with  the  note  will  not  bo  obligatory  upon  the  surety.  (3  MeU, 
M2,}—Biv%n9  OS.  Heleleg 78 

5.  See  the  opinion  for  a  particular  statement  of  the  evidence,  in  support  of  the  de- 
fense supra,  held  not  suAoient  to  sustain  It,  or  disoharge  the  surety.— /b 78 

S.  A  surety,  who  pays  a  debt,  is  entitled  to  stand  in  the  plaoe  of  the  creditor  as  to 
all  liens  and  equities  to  which  ho  has  a  right  to  look  as  a  security  for  the  payment  of 
hkM  debt.    This  general  equitable  prinetpio  is  well  settled.-— J7a«fli«  os.  f^udry,^U1 
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•  4.  In  tnoli  OM*  It  mmt  be  shown  that,  at  the  time  the  surety  paid  the  debt,  the 
creditor  had  a  ralid  and  subsicting  lien  or  equitj  suou  as  a  eoart  of  equity  woald 
have  enforeed  at  his  instanoe  for  the  satist'aotion  of  his  debt.— 76 24T 

6.  A  ereditor  is  allowed  to  be  snbstitnted  to  any  seonrities  provided  by  the  prind- 
pal  debtor  for  the  Indemnity  of  his  sureties.  Bat,  as  the  eqaity  is  derived  throngh 
the  sureties,  and  as  a  eonsequenee  of  their  liabili  y  for  the  debt,  whatever  aet  or 
emission  of  the  ereditor  may  operate  to  discharge  or  release  them  from  liability  has 
the  eifeet  to  destroy  his  equity.    (10  Leigh,  206;  lb,,  387.)— /& ^.247 

6.  Where  a  judgment  against  the  principal  debtor  and  his  sureties  is  replevied  by 
htm  with  other  sureties — the  defendants  in  the  Judgments,  who  are  only  sureties  for 
the  debt,  refusing  to  Joi^  in  the  bond — the  latter  are  released  from  liability.  Tbe  ex- 
eeution  of  the  replevin  bond  in  such  eases  merges  the  judgment,  and  releases  the 
original  sureties.     (1  B.  Hon.,  303;  1  Uet.,  252.)— 76 247 

7.  Where,  in  snoh  ease,  the  original  sureties,  thus  released  from  liability,  were  in- 
demnified by  mortgage  against  loss,  the  sureties  in  the  replevin  bond  who  pay  the 
debt,  have  no  equity,  as  against  other  lien  holders,  under  such  mongage. — lb 247 

TRSATIBS— 

1.  Treaties  take  effect,  as  to  the  governments  making  them,  from  the  date  ot  their 
ezeeution,  unless  they  contain  stipulations  to  the  contrary.  But  in  regard  to  indi- 
vidual rights  the  rule  is  that  the  ratification  of  the  treaty  must  be  deemed  its  date. — 
Ttakerv.  Yeahtr 88 

*  2.  See  the  opinion  as  to  the  seope,  eonstruotion  and  effect  of  certain  treaty  stipu* 
lations  between  the  United  States  and  the  Swiss  Confederation  in  relation  to  the 
question  of  the  right  of  oitisens  of  Switzerland  to  acquire  or  hold  by  devise  or  de- 
seent  an  interest  in  real  estate  or  Its  proceeds  in  Kentucky. — 76 34 

See  Cmtrtitutiomal  Law, 

CSAGB— 

1.  There  is  a  strong  and  Inereasing  dislnoiination  of  the  oourts  to  allow  the  general 
laws  of  the  country  to  be  varied  by  proof  of  local  usages.  Sueb  an  usage  is  binding 
only  on  the  ground  that  the  party,  sought  to  be  charged,  contracted  with  refbrenee  to 
it.  It  must  appear  that  he  had  actual  knowledge  of  it,  or  the  evidenee  must  be  such 
aa  to  dearly  authorise  the  presumption  that  he  had  knowledge  of  it. — CtUdwM,  Ae^ 
«t.  Da!U>9on 121 

2.  To  make  such  a  custom  admissible  it  must  be  of  such  age,  such  uniformity  of 
observance,  such  eerUinty  and  fizednes*  of  character,  and  of  such  notoriety,  that  a 
jury  would  feel  olear  in  saying  that  it  was  known  to  tbe  party  sought  to  be  affecUd 
by  it    \\  ifei.,  602.)— 76 : 121 

8.  The  fact  that  one  party  had  knowledge  of  the  usage,  and  supposed  it  would 
entorinto  the  contract,  is  not  shflldent,  nor  can  It  enter  into  the  contract,  though 
both  parties  had  knowledge  of  it,  if  it  appears  they  did  not  contract  with  referoBCt 
to  •        r6 121 

VXNPOB  AND  PUBCHASBR— 

See  JVbliee.     OontrueU,     Coiio<afa«eee. 

WBIQHTS  AND  MBASURBS-* 

1.  Congress  has  not  passed  a  law  to  fix  the  sUndard  of  wdghts  an>l  measures  as  it 
ia  authorised  to  do  by  the  Constitution.  The  laws  of  the  SUte  must,  therefore, 
govern  the  subject.    Bee  aeU  of  the  General  Assembly  adopting  tbe  standards  f^- 
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nished  bj  tho  Seoretary  of  th«  TreafQry  under  a  r«aoltitioii  of  Oongress.  {Act  of 
1839,  3  Stmt.  Law,  583;  Raised  Statutes,  chap.  106,  tee.  l,)—Caldu>dl,  ife.  w.  Dam- 
son  m 

2.  Aocording  to  the  standard  supra,  a  bashel  is  a  measure  containing  77.6274 
pounds  avoirdupois  of  distilled  water  at  the  temperature  of  the  maximum  density  of 
water  and  barometer  30  inches  at  62°  Fahrenheit.  {ffoman*»  Cyclopedia  of  Odmmeree, 
page,  1943.)  This  is  the  same  as  the  Winchester  bushel,  and  contains  2150.42  onble 
inches.— /5 ■, ...121 

3.  Where  a  contract  for  the  sale  of  charcoal,  by  the  bushel,  designated  the plaoe  at 
which  it  was  to  be  made,  which  the  seller  was  to  deliver  at  the  furnace  of  the  pvr- 
ehaser,  the  place  of  measurement  is  at  the  place  of  delirery;  and  the  delivery  being 
by  wagon  the  mode  of  ascertaining  the  quantity  should  be  by  gauging  the  contents 
of  the  wagon  at  the  place  of  delivery,  unless  another  mode  was  provided  by  ooa- 
traot,  or  established  by  usage. — Ih 121 

WITNESS— 

That  a  witness  is  liable  to  judgment  for  costs  in  the  action  is  a  disqualifying  ia- 
iereat — Dougkerttf  v*  Smith,  d;G 279 

WILLS— 

1.  "As  I  intend  starting  in  a  few  days  to  the  State  of  Missciuri,  and  should  any- 
thing happen  that  I  should  not  return  alive,  my  wish  is,  that  all  of  my  land,"  &e., 
[going  on  to  deyise  an  estate.]  The  author  of  the  paper  made  the  contemplated 
trip,  returned  to  Kentucky  and  died.  Beld,  That  the  instrument  is  contingent  and 
inoperative  as  a  wilL — Dougherty  ve,  Dougherty 2* 

2.  See  opinion  for  the  subsequent  acts,  parol  and  written  declarations  of  the  deee- 
dent,  held  not  sufficient  to  establish  a  re-execution  or  re -publication  of  the  instrv- 
nsent  as  a  will.— /6....1 2ft 

.  3.  Quere^  Can  a  oontingent  will,  after  the  happening  of  the  event  which  was  to 
Urminate  iu  effect,  be  revived  by  any  kind  of  a  re-execution  which  would  give  it  the 
force  of  a  will?— /J 25 

4.  The  case  of  Maxwell's  will,  (3  Met.,  lOI.)  cited  and  approved.— /& 25 

5.  After  a  testator's  name  had  been  subscribed  to  the  writing,  he  acknowledged  it 
to  be  his  will  in  the  presence  of  two  witn£ses,  who  subscribed  as  such.  The  testa- 
tor then  made  his  mark  to  it  between  his  christian  and  surname.  Held,  to  be  asuffi- 
eient  publication  of  the  instrument  as  a  will — the  placing  of  the  mark  to  it  was  UA- 
oeoessary. — Seehreet  m.  Edwarda 163 

6.  It  is  net  material  whether  the  names  of  the  attesting  witnesses,  .or  that  of  the 
loitator,  be  first  subscribed,  if  the  witnesses  were  present  when  the  testator  either 
wrote  his  name  or  acknowledged  it  as  his  signature,  and,  being  called  en  for  that 
purpose,  actually  witnessed  or  attested  that  fact.    (1  B.  Uon.,  114.) — lb ....163 

7.  The  provision  in  regard  to  the  attestation  of  wills  in  the  statute  of  1797  oon- 
oerning  wills,  is  the  same  in  import  and  substance  as  the  bth  eection  of  chapter  106  •/ 
the  Revised  Statutes,  (2  vol.,  458.)— /5 169 

8.  The  execution  of  an  instrument  as  a  will  by  the  testator,  with  the  roqnisiko 
•olemnities,  is  presumptive  evidence  that  he  knew  its  contents  and  that  it  oonformi 
te  his  intentions;  and  it  is  incumbent  on  those  who  seek  to  arotd  it  on  tho  groBBd 
that  it  makes  a  disposition  of  his  estate  ef  which  he  at  the  time  wtas  not  iallj  ap- 
prised, or  had  BO  knowledge,  to  establish  the  fmot  aliunde.  (3  A.  K,  Mar.,  144;  1 
Jmrwum  oa  Wills. )^lb :. ^  ...,„ .....^.162 
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9.  A  tesUtor,  who  waf  illitorato  and  ooald  not  read,  fnrniihed  the  draftsman  with 
a  preTious  will  whioh  he  had  made,  and  directed  him  to  write  his  will  like  that 
emitting  the  lands,  as  they  had  been  deeded.  The  draftsman  did  so;  and,  as  he 
would  write  a  olanse  or  paragraph,  he  would  read  it  to  the  testator,  who  would  ap* 
proTO  what  was  written.  In  that  way  the  whole  instrument  was  read  to  and  approT* 
ed  by  him.  Held  sufficient  to  show  that  the  testator  knew  the  contents  of  the  instru- 
ment.— 76 161 

10.  Upon  an  appeal  from  an  order  admitting  a  will  to  record  or  r<^ecting  it,  to  the 
circuit  oourt  and  thence  to  the  court  of  appeals,  the  latter  is  made  the  trier  of  the 
facts  certified  firom  the  circuit  court,  without  reference  to  and  wholly  independent  of 
the  finding  of  the  jury;  and,  by  applying  the  law  to  the  facu,  of  whioh  the  eonrt  is 
made  the  sole  trier,  it  determines  whether  the  testamentary  paper  should  be  admit- 
ted to  probate  or  rejected.  The  circuit  court  can  only  enter  the  mandate,  with  direc- 
tions to  the  eounty  oourt  to  make  such  orders  as  may  be  proper  and  necessary  to 
carry  out  the  judgment  of  this  court.  (Bev.  SkttutsB,  cAop.  106,  mc.  28;  18  B,  Men., 
^l.y-Ib 161 

11.  Though  subscribing  witness  to  a  will  prove  that,  at  the  time  the  installment 
was  published,  the  testator  was  not  of  sound  mind,  his  capacity  may  be  established 
by  other  sufficient  oTidenoe.    (5  Men.,  199;  2  B,  Man.,  79.)— /6 184 

12.  See  the  opinion  for  a  particular  statement  of  the  evidenoe  as  to  the  mental  ca- 
pacity of  the  testator  to  make  a  will;  from  which,  (to  some  extent  conflicting,)  it  is 
held  that,  although  the  mental  capacity  of  the  testator  was  te  some  extent  impaired 
by  old  age  and  physical  infirmities,  the  facts  decidedly  preponderate  in  faTor  of  his 
testamentary  capacity  at  the  time  of  the  publication  of  the  instrument,  which  is  es- 
tablished as  his  will — there  being  no  snfilcient  eyidence  of  the  existence  or  exercise 
of  an  unlaw  All  influenoe  orer  the  testator  to  procure  its  execution.  And  refer  to  2 
J.  J.  Mar.,  331;  lb.,  340;  2  B.  Men.,  74;  Ih.,  79;  1  Jarman  <m  WUU,  53,  54— 
/ft 184 

13.  A  testator,  in  1848,  derised  to  his  wife  all  his  esUte,  real,  personal  and  mixed; 
in  1853  and  1854  he  acquired  real  estate,  and  died  in  1861.  The  will  gaye  no  direc- 
tion about  the  payment  of  debts.  The  widow  became  administratrix,  and  sought  to 
haye  the  after  acquired  real  estate,  whioh  descended  to  the  heirs  at  law,  appropriated 
to  the  payment  of  the  testator's  debts,  and  exonerate  the  personal  estate  and  slayes, 
which  were  ample  to  pay  them.  Held,  That  the  real  estate  could  not  be  thus  sub- 
jected, in  the  absenoe  of  a  clear  intention,  either  express  or  implied,  of  the  testator 
to  exonerate  the  personal  estate  and  slayes.  (3  BawU,  Penn.  Bep.,  236;  6  Ma—.y 
150.)— SrocuEwslJ  v.  Broadwell 299 

14.  The  laws  in  existence  at  the  time  the  Reyised  Statutes  went  into  eff'eot  goyern 
wills  preyiously  made.— /6 290 
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